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Esq. 


•TiiiitflGUi. 


A  tenancy  for 
yetfif  dder- 


IItm,  is  not  • 
liolding  for 
^*  any  tcnn  or 
number  of 
yean  certain" 
within  the 
16.^  c.  7& 
t.1. 


Doe  on  the  demise  of  Pemberton  and  Others 
against  Roe. 

T>  r.  RICHARDS  moved  for  a  rule  to  shew  cause 
why  the  tenants  in  possession  should  not  enter 
into  a  rule  for  giving  up  possession,  and  a  recognizance 
with  two  sureties  for  payment  of  costs,  as  required  by 
the  1  6.4.  c.  78.  5. 1.  It  appeared  that  the  tenants  held 
under  a  lease  granted  in  the  year  1762  "  for  ninety-nine 
years,  if  R.  G.,  W.  G.,  and  R.  G.,  junior,  or  any  or 
dther  of  them  should  so  long  live.'' 


Lord  Tenterdek  C.  J.  The  statute  only  applies  to 
cases  where  the  holding  is  for  **  any  term  or  number  of 
jrears  certain,  or  from  year  to  year."  I  think,  that 
under  the  lease  in  question,  there  was  not  a  holding  for 
any  term  or  number  of  years  certain ;  the  case,  therefore, 
does  not  come  within  the  operation  of  the  act  of  par- 
liament, and  we  cannot  call  upon  the  tenants  to  give 
security. 

Rule  refused. 


IN  THE  Eighth  Year  or  GEORGE  IV. 

1827. 


The  King  agatnst  the  Justices  of  Buckingham-  Saturday, 

Junt  ISih. 
SHIRE. 


X>Y  a  local  act  orparliamenty  54  G.  S.  c.  109^  the  jus*  Where  • 

tices  of  Buckinghamshire  were  authorised  to  make  an  made  under  • 
equal  county  rate ;  and  in  order  to  effect  it  they  were  em-  jJ^.X^V.  105. 
powered  to  call  for  certain  returns,  and  were  required  at  right o^aroMi* 
the  next  quarter  sessions  after  those  returns  were  made,  ^^'ij?'  "^ 
to  assess  abd  tax  every  parish,  &c.  rateably  and  in  due  P^y  aggriered 
proportions.     By  section  10.  it  was  enacted,  that  if  the  right  of  appeal 

given  by  Uie 

churchwardens  and  overseers  of  the  poor  within  any  of  550,3.  csu 
such  parishes,  &c.  or  any  other  persons,  should  think  applies  to  aJl 


themselves  aggrieved  by  any  act,  matter,  or  thing,  to  be  ^un'ty  mn 
done  in  pursuance  of  that  act,  they  might  appeal  at  the  ^g^^^the, 
general  quarter  sessions  for  the  county,  to  beholden  ^ocal  or  general 
next  after  any  such  cause  of  complaint  should  arise, 
upon  giving  a  notice  therein  specified.  Soon  after  the 
act  passed  the  returns  were  called  for  and  made,  and 
the  proportion  which  each  parish  should  in  future  pay 
towards  the  county  rate  was  fixed.  At  the  Epiphany 
sessions  in  January  1827,  the  justices  ordered  a  rate  to 
be  levied  according  to  the  proportions  so  fixed,  and 
assessed  a  certain  sum  upon  the  parish  of  Iver;  and  at 
an  adjourned  sessions  on  the  15th  of  February^  they 
ordered  another  county  rate  to  be  levied,  and  assessed 
a  certain  other  sum  upon  the  parish  of  Iver.  The 
churchwardens  and  overseers,  at  the  next  £^5/^  sessions 
for  BiwAsj  entered  an  appeal  against  these  rates,  on  the 
ground  that  the  parish  of  Iver  was  thereby  assessed  in  a 
much  larger  proportion  than  the  parish  of  Langley 
B  2  Marish 
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1$SS7*       Marish  in  the  same  county.    Fourteen  days'  notice  of  the 

-'  appeal,  and  the  grounds  of  it,  had.  been  given  to  the 

agaxtut       churchwardens  and  overseers  of  the  poor  of  Langley 
The  Justices  of 
BucKiNGHAx-  Marish^  and  to  the  clerk,  of  the  peace  for  the  county,  and 

to  the  high  constable  of  the  hundred  within  which  the 
parishes  of  Iver  and  Langley  Marish  are  situate.  The 
j^j5tic9^  a|:  spssims  though t^  that  as  a  county  rate  had 
Ib^en  Qiad9)  and  the  proportion  to  be  paid  by  ^ch  parish 
fixed  in  pursuance  of  the  54  G.  3.  c.  103.,  they  had  no 
power  to  alter  those  proportions,  either  by  virtue  of  the 
appeal  clause  in  that  act,  or  the  55  G.  3.  c.  51»  $*  14*,  and 
they  refused  tp  hear  th^  appeal. 

In  Easter  term  a  rule  nisi  was  granted  for  a  man- 
damus to  the  justices  of  the  county  of  Buckinghamf 
commanding  them  to  enter  continuances  and  hear  the 


The  Sdidtor^General  and  Maltby  now  shewed  cause. 
The  decision  of  the  justices  at  sessions  was  correct; 
they  bad  no  power  to  entertain  the  appeal.  By  the 
54  G.  3.  c.  103.,  directions  were  given  for  making  an 
equal  county  rate  for  Buckinghamshire^  and  sect.  10.  gave 
to  any  person  aggrieved  a  right  of  appeal  to  the  quarter 
sessions  next  after  the  cause  of  complaint  should  arise* 
The  time  fpr  appealing  against  the  proportions  of  the 
rate  in  question  had,  therefore,  elapsed  long  before  the 
appeal.  It  i(\Vi  be  contended  that  another  right  of 
appeal  is  given  by  the  55  G.  3.  c.  51.  5. 14«  The  words 
of  that  clause  are  certainly  large,  for  they  give  to  the 
churchwardens  and  overseers  of  the  poor  power  to  ap- 
peal^  if  they  have  at  any  time  reason  to  think  their 
parish  aggrieved  by  any  rate^  whether  on  account  of  the 
parishes  being  assessed  in  unequal  proportionsy  or  on 

account 
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acooant  of  their  parish  being  rated  at  a  higher  pro-  1827. 

portion  than  some  other  parish.     But  s.  21.  dves  to  the       

r     .            .      ,      ,                        .  TheKiKo 

justices,  where  a  local  act  applicable  to  their  county  has  agavut 

been  passed,  power  to  act,  either  under  that  or  the  Bucxingham- 

general  act  at  their  election ;  and  the  rate  in  question  "****' 

was  made  under  the  local  act 


MmrocontA.  The  21st  section  of  the  5S  G.  S.  c.  51. 
gives  the  justices  power  to  act  under  the  local  act  or 
general  act,  at  their*  election,  only  where  the  provisions 
of  the  latter  are  not  inconsistent  with  those  of  the  former. 
Noinr  ii^  according  to  the  65  6. 8.  c.  51.  s.  14.,  the 
churchwardens  and  overseers  had  a  right  of  appeal  which 
did  not  exist  under  the  local  act  54  G.  3.  c.  IDS.,  as  to 
that  die  statutes  are  inconsistent,  and  the  justices  were 
not  warranted  in  acting  under  the  local  act  By  the 
general  act,  the  churchwardens  and  overseers  of  the  poor 
of  the  parish  aggrieved  have  at  any  time,  when  the 
grievance  b  felt,  a  right  of  appeal.*  The  proportions  of 
the  rate  in  question  might  be  perfectly  fair  at  the  time 
when  they  were  fixed,  but  might  afterwards  become  very 
unequal;  and  as  soon  as  that  was  the  case^  a  right  of 
appeal  existed,  Bex  v.  Justices  of  the  City  of  York  (a). 

Lord  Tenterden  C.  J.  I  am  of  opinion  that  the 
appeal  in  question  w(is  made  in  good  time>  considering 
it  as  made  under  the  56  6.S.  c.51.  s.  14.  It  is  true 
that  the  rate  was  made  under  the  local  act  But  the 
general  act  in  the  appeal  clause  refers  to  acts  and  rates 
of  a  prior  date.  It  gives  a  right  of  appeal  *'  to  the 
dinrchwardens  and  overseers  of  any  parish  who  shall  at 
any  time  have  reason  to  think  that-«uch  parish  is  ag- 

(ii)2-».#C771- 

B  S  grieved 
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18S7*       grieved  by  any  rate  nmo  existing^  or  hereafter  to  be 

""""       inade»  either  in  pursuance  of  this  act,  or  of  any  act  or 
Tl»  Kino  ^ 

agquui        acts  rum  in  forcer    That  applies  to  all  statutes,  general 

Buckingham-  or  local ;  the  words  are  clearly  large  enough  to  include 
^^^^  both.  But  section  21.  is  referred  to  as  shewing  that  the 
14th  section  ought  not  to  receive  so  large  a  construction* 
The  21st  section,  however,  relates  only  to  the  authority 
of  the  justices  in  assessing,  levying,  collecting,  and  en- 
forcing the  payment  of  the  county  rate.  All  those 
powers  may  well  be  exercised  under  the  local  act,  if  the 
justices  think  fit,  and  yet  the  right  of  appeal  given  by 
the  14th  section  of  the  general  act  may  remain;  and  I 
think  we  ought  not  to  put  a  more  limited  construction 
upon  that  clause,  for  it  is  very  convenient  that  the  right 
of  appeal  should  be  the  same  in  all  counties.  The  parties 
aggrieved  may  have  a  difficulty  in  ascertaining  whether 
the  rate  is  made  under  the  general  or  local  act,  and  may, 
therefore,  upon  the  narrower  construction,  without  any 
&ult  in  them,  lose  the  opportunity  of  appealing. 

Rule  absolute. 


UMia^         The  Kino  against  The  Justices  of  the  Borough 

of  Leicester. 

The  54  G.  s.     TX^  BXi  order  of  two  justices  of  the  borough  of  Leicester, 
ciMctedTthat  made  on  the  10th  of  October  1826,  after  reciting 

^t^^^^nt  ^^  ^-  ^*>  ^^S^  constable  of  the  borough,  had  made 

ibdl  be  bolden 

in  the  wwk  nat  after  the  Uih  c€  October,  is  merely  directory,  and  those  sessions  may 

notwithstanding  that  cnactmant  be  legally  bolden  at  another  time. 

Where  the  high  consuble  of  a  borough,  by  the  direction  of  the  justices,  employed  and 
paid  a  number  3t  qwdal  constables  to  Mippress  riots  at  an  election,  and  the  ordinary  con- 
stables were  also  consuntly  employed  by  him  during  the  same  period  in  endeavouring  to 
keep  the  peace,  for  trh<ch  service  he  made  them  a  compensation :  Held,  that  the  justices 
were  warranted  in  considering  the  room'es  so  expended  as  <*  extraordinary  expenses  incurred 
by  the  high  constable  in  case  of  riot,"  within  the  meaning  of  the  41  (?.  3.  c  78.  «.  2.,  and  in 
niakbg  an  order  upon  the  treasurer  to  reimburse  him  those  expenses. 


application 
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application  to  them  for  the  extraordinary  expenses  in-       18t7« 


The  RiNA 


currcd  by  him  in  the  execution  of  his  daty  as  such  high 

constable  in  several  cases  of  tumult,  riot,  and  felony 

The  JiMtieM  of 
occurring  within  the  said  borough,  as  well  before  as     jLuoanft. 

during  the  continuance  of  a  contested  election  for  mem- 
bers of  parliament  recently  had  therein,  and  that  they 
had  examined  into  and  considered  the  same,  they,  the 
said  justices,  did  thereby  allow  and  adjudge  to  him, 
G»  O.,  the  sum  of  1343/*  17i.,  as  and  for  the  reasonable 
and  necessary  allowances  to  be  made  to  him  for  his 
extraordinary  expenses  upon  the  occasion  aforesaid,  and 
did  thereby,  in  pursuance  of  the  statute  in  that  case  made  i 

and  provided,  order  and  direct  the  treasurer  of  the 
borou^  to  pay  to  Q,0.  the  said  sum  of  1343/.  17s. 
By  an  order  of  the  general  quarter  sessions,  holden  on 
the  12th  of  October  in  the  same  year,  this  order  of  the 
two  justices  was  confirmed  In  last  Hilary  term  a  rule 
nisi  for  a  certiorari  to  remove  these  orders  was  obtained 
upon  affidavits  suggesting  that  the  expenses  of  the  high 
constable  were  not  bon4  fide  incurred  in  keeping  the 
peace ;  and,  also,  upon  the  ground  of  several  objections 
appearing  on  the  face  of  the  orders,  viz.,  first,  that 
they  did  not  state  the  nature  of  the  riots,  nor  when 
they  took  place,  nor  what  allowances  were  madei 
secondly,  that  the  order  oF  confirmation  was  not 
made  at  the  sessions  holden  next  after  the  riots  were 
alleged  to  have  taken  place;  thirdly,  that  thb  order 
was  made  at  a  time  when  the  sessions  were  not  duly 
holden  according  to  the  statute  54  G.  3.  r.  84.,  which 
requires  that  the  Michaelmas  quarter  sessions  shall  be 
holden  in  the  first  week  after  the  11th  of  Octobers 
whereas  the  sessions  in  question  were  holden  in  the 
same  week,  the  11th  bemg  on  Friday^  and  the  sessions 

B  4  holden 
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1827.  liolden  on  the  ibllowing  day.  The  affidavits,  as  to  Ae 
"^""^  expenditupa  were  answered  by  odiers  wibioh  shewed  that 
tiimtiM        diiriog  the  election  kk  the  mondi  of  June  lS26j  there 

TIm  Jhinlicaa  of  .         ,  i  «    •  «•    >  i 

weie  several  serious  tumalts  and  nots  at  LetcesUr^  and 
that  the  high  oonstabte,  by  die  direction  of  the  jostiees, 
piiocured  a  large  body  of  spedal  constables  to  be  sworn 
ID,  who,  together  with  the  ordinary  constaUes  and 
headboroughs^  were  actively  employed  during  the  whole 
of  the  election,  in  endeavoumng  to  preserve  the  peaoe^ 
ond  that  tlie  whole  sum  allowed  to  the  high  constable 
had  been  bonfi  fide  paid  1^  him  to  the  ordinary  imd 
special  constables.  Upon  these  affidavits  another  ob- 
jection to  the  order  was  raised,  vis.  that  the  money 
allowed  was  not  for  the  personal  expenses  of  the  high 
constable,  hot  Ibr  payments  made  by  him  to  special 
constaUes  selected  by  him  at  the  suggestion  of  the  ju»- 
iioBS,  and  for  payments  made  to  the  ordinary  con- 
stables for  assistuig  in  snppiessiog  the  allq^ed  riots. 

l^e  AUomey  General  and  Parke^  in  shewing  cause 
against  the  rule,  were  desired  by  the  Court  to  confine 
thdr  4>bservations  to  the  third  and  fourdi  digeotions, 
inasmuch  as  the  affidavits  as  to  the  application  of  the 
money  bad  been  answered,  and  the  orders  did  suffi- 
eiendy  state  the  nature  and  occasion  of  the  riots,  and 
the  order  appeared  to  have  been  confirmed  at  the 
quarter  sessions  next  after  it^^ras  made* 

Before  the  54  G.  S.  c.S4.,  for  regulating  the  time  of 
holding  the  Michaelmas  quarter  sessions,  was  passed,  all 
the  quainter  sessions  were  hdden  under  certain  anciwt 
statutes,  which  were  deemed  merely  durectoiy,  and  quarter 
sessions  holden  at  other  times  than  those  q)ecified  in 

the 
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&B  stetiites  wen  always  eonsidered  good(a]L     The       IBSIT* 

54  6.  S.  C.84.  merely  .duuiges  the  tkae  fer  Iioldtng  the       " 

.        J.  ■  ^^^  Kiwa 

Mtehaeimas  qaarter  sessions  from  the  week  after  Michael'       V!!SL. 

MOf  to  the  week  after  the  11th  of  Odober:  it  riioald  ^""^"^^^ 
dierefine  veoeire  a  oonstrttcdon  shnibur  to  that  which 
has  been  {Mt  apon.  die  earlier  atatutea  made  ia  pari 
materia,  via.  that  it  is  directoiy  only,  and  not  ini* 
perstire.  As  to  the  not  objectum,  m.  that  the  41 0.8. 
e.  78*  j;3«  anthorizing  the  justices  to  make  a  reasonable 
altewaaoa  to  the  high  constable  for  any  estraordinaiy 
eapenses  incurred  by  him  in  case  of  iiot»  only  applies 
to  hia  fenonal  tmpema^  it  is  difficult  to  understand  what 
ia  meant  by  the  expression  penonal  eapensei.  This, 
howeyer,  ia  clear,  that  when  a  high  constable^  in  order 
to  preserve  the  peace  when  there  is  a  riot,  finds  it 
necessary  to  have  the  assistance  of  special  conslablesy 
and  pays  them  &r  their  services,  that  is  an  extrai* 
ordinary  expense  incurred  by  him  in  case  of  riot,  and 
the  justices  are  anthorized  to  award  him  a  reasonable^ 
aHowance  in  respect  of  it  The  magistrates  may  by 
virtue  of  the  1  6. 4.  c.  S7.  swear  in  special  constables^ 
and  compel  them  to  server  and  then  the  magistratea 
may  pay  them  out  of  the  county  rate;  but  if  special 
eonstaUes  serve  voluntarily  at  the  instance  of  the  high 
constable,  and  he  pays  them,  he  is  entitled  to  be  re« 
imborsed.  Lastly,  it  appears  that  the  ordinary  con- 
stables were  compelled  to  perform  extmordinary  duties^ 
fer  which  it  was  reasonable  thM  some  recompeooe 
should  be  made;  it  might  be  absolutely  neoessary  that 
some  expense  shoidd  be  incurred  in  providing  refresk* 
ment  fi>r  them;  this  also  was  an  extraordfaMrry  expense 

M  SHM;bP,Cika.c.S, 

incurred 
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1827*       incurred  by  the  high  constable  in  case  of  riot,  and 

~~*       therefore  within  41 G.  3.  c.  78.  s.  2. 
TlMKni« 

Tbs  JmicM  of 

Campbell  contrl.     The  statute  54  G.  5.  c.  84.  is  im- 

peratiye,  that  the  Michaelmas  quarter  sessions  shall  be 
holden  in  the  first  week  after  the  11th  of  Oeiober.     By 
section  1.,  after  reciting  that  the  time  then  appointed  for 
hokiiDg  the  quarter  sessions  for  the  Michaelmas  quarter 
might  be  altered,  so  as  to  render  the  attendance  at  the 
same  more  generally  convenient  than  it  then  was,  it  was 
enacted,   that  in  future  the  quarter  sessions  for  the 
Mic/iadmas  quarter  shall  be  holden  for  every  county^ 
&c*  in  the  first  week  after  the  11th  day  of  Octcber^ 
instead  of  the  time  then  appointed  for  holding  the 
same;  and  by  section  2.  it  was  provided  that  the  act 
shall  not  extend  to  alter  die  time  of  holding  the  sessions 
for  London  and  Middlesex.    This  latter  clause  is  alto- 
gether unnecessary  if  the  former  be  merely  directory; 
nor  is  it  easy  to  discover  the  use  of  the  first  section  if 
the  justices  may,  notwithstanding  that  enactment,  still 
hold  the  quarter  sessions  whenever  they  please.    Ad- 
mitting the  former  acts  to  have  been  directory,  this 
seems   to  take  away  the  discretionary  power  of  the 
justices,   for  it  appoints  a  new  time  ifutead  of  that 
formerly  fixedt     This  language  precludes  the  justices 
from  holding  the  sessions  at  the  old  time,  and  must 
therefore    (if  any  language   can)  be  considered  im- 
perative.    Then,  as  to  the  remuneration  given  to  the 
high  constable  in  respect  of  monies  paid  by  him  to 
the  other  constables,  it  seems  clear  that  the  416.  $• 
c.  78.  s*  2.  cannot  apply  to  such  payments.    They  were 
not  made  by  him  in  the  execution  of  his  duty  as  high 
constablcy  and  the  statute  applies  to  such  payment  as  he 

is 
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.(]  to  make,  or  expenses  that  he  is  bound  to  incur  18S7. 
:.'i<it  character.  Besides,  there  is  another  specific  -^^^ 
r..ode  fixed  by  the  1  G.  4.  c.  37*  for  remunerating  special  agaiiui 
constables  in  cases  of  riots,  and  it  applies  equally  to  past  Lskwibb. 
and  to  apprehended  riots.  By  the  first  section,  the  jus- 
tices are  authorized  to  call  upon,  nominate,  and  appoint 
special  constables.  In  this  case  the  special  constables 
were  employed  by  direction  of  the  justices ;  they  come, 
therefore,  expressly  within  this  enactment.  By  the 
third  section,  the  justices  at  sessions  are  empowered  to 
order  a  reasonable  compensation  to  the  special  con* 
stables  so  employed.  If  then  the  special  constables  on 
the  occasion  in  question  were  employed  under  the 
powers  given  by  that  act,  they  should  have  been  re- 
munerated in  the  manner  pointed  out  by  .the  legislature; 
if  they  were  not  so  employed,  there  is  no  legislative 
provbion  for  paying  them,  and  no  attempt  should  have 
been  made  to  do  that  indirectly,  which  could  not  be 
done  directly.  And  this  applies  as  well  to  the  ordinary 
as  to  the  iq>ecial  constables.  In.  various  instances  the 
legislature  has  provided  some  remuneration  for  their 
services,  but  where  that  has  not  been  done  they  cannot 
daim  it.  The  Ck>urt  cannot  take  notice  of  the  quantum 
of  service. done  by  a  constable;  the  law  imposes  that 
dutjf  and  however  burthensome  it  may  be^  the  subject 
must  discharge  it 

Lord  TxNTEEDEN  C.  J.  I  am  of  opinion  that  this 
rule  must  be  discharged.  The  matter  has  been  fully 
discussed;  and  if  we  see  that  the  only  effect- of  granting 
a  certiorari  to  remove  the  orders,  would  be  to  impose 
upon  us  the  duty  of  sending  them  back  to  the  justices, 
instead  of  quashing  them,  we  ought  not  to  take  that 

fruitless 
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1837.       fraidiess  step.    The  first  matetial  olijectioii  to  the  order 

^        .      Was,  that  die  quarter  sessions  at  wbidt  it  was  made 

againtt       were  not  legally  holden,  and  that,  therefore,  the  acts 
The  Jiutieet  of  ^     ^ 

Lucisttft.     done  at  those  sessions  were  void.    Looking  at  the 

earlier  statutes  upon  this  subject,  we  find  that  by  the 

IS  JR.  9.  €.  10., the  justices  are  required  to  keep  their 

sessions  in  every  quarter  of  the  year  at  least,  but  no 

particular  days  are  specified.    By  the  2  H.  5.  sf.  1.  c.  4r. 

it  was  enacted,  that  they  <*shaH  make  their  sessions 

four  times  in  the  year,  viz.  in  the  first  week  after  Mi- 

chadmasj  Epiphany^  Easter^  and  the  translation  of  SU 

Thomas  the  martyr,  and  often^  if  need  be."    The 

modem  statute  54  6.  S.  c.  84r.  merely  substitutes  the 

week  aflser  the  11th  of  October  for  the  week  after  Mu 

chaeltnasf  the  question  must,  therefore^  receive  the  same 

cohsideration,  as  if  that  statute  had  never  passed.     Now 

we  find  that  so  long  ago  as  the  time  of  Lord  Halef  the 

earlier  statutes  to  which  I  have  referred  were  considered 

as  directory  only.     After  pointing  out  what,  according 

to  a  strict  construction,  would  be  required  by  those  sta» 

tutes,  Lord  Hale  adds  (a),  <*  yet  it  is  very  plain  that  the 

quarter  sessioils  are  variously  held  in  several  counties, 

some  at  one  day  some  at  another,  yet  it  bath  been  ruled 

that  these  are  each  of  them  good  quarter  sessions  within 

the  several  acts  that  relate  to  quarter  sessions;  for  these 

acts,  especially  that  of  2  H.  5.  is  only  directive  and  in 

the  formative;  and,  therefore,  though  the  sessions  are 

held  at  another  day,  according  to  the  general  direction 

ni  the  tetirte  IS  2Z.  2.  yet  they  are  quarter  sessions.'' 

It  has  been  asked,  what  language  will  make  a  statute 

imperative,  if  the  54  6.  S.  c.  84.  be  not  so  ?  Negative 

words  would  have  ffvea  it  that  effect,  but  those  used 

(a)  9HaU'iP.C.S0, 

are 


The  Kivo 
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are  in  tbe  affirmative  only.  Thb  brings  me  to  the 
qaestion  as  to  the  remuneration  given  to  tbe  higli  con- 
stable.   It  is  said  that  tbe  41  G.  3.  c.  78*  s.  2.  merely        ogaina 

The  JuttioM  of 

authorizes  the  justices  to  make  an  allowance  for  his  Lhoiru. 
personal  expenses ;  but  that  would  be  a  very  narrow 
Gonstrucdon  of  a  statute  authorizing  them  to  reimburse 
him  tbe  expenses  incurred  in  suppressing  a  riot;  and 
I  think  that  if  special  constables  are  sworn  in  and  act 
under  him,  he  may  in  the  first  instance  nuike  them  a 
reasonable  compensation,  and  afterwards  seceive  from 
the  justices  an  allowance  in  respect  of  tbat  expense. 
This  is  perfectly  consistent  with  tbe  provisions  of  the 
1  6. 4.  c.  37*  If  the  hi^  constable,  when  called  upon 
by  others,  or  upon  his  own  view  thinking  it  necessary^ 
appoints  certain  persons  to  assist  bim,  it  is  proper  that 
his  riK>nld  be  the  hand  to  pay  for  their  services;  but  if 
q^ecial  constables  are  sworn  in  by  the  justices  without 
the  intervention  of  the  high  constaUe,  they  should  like- 
wise pay  them,  according  to  the  directions  of  the  statute. 
With  respect  to  the  ordinary  constables,  I  think  that 
as  fiur  as  any  general  principle  can  be  collected  from  tbe 
statute  41  Gr.  3.  c.  7S.  it  is  in  favour  of  the  payment  to 
tbem  for  their  extraordinary  exertions,  and  that  the 
justices  were  well  warranted  in  considering  such  pay^ 
ment  as  an  extraordinary  expense  incurred  by  the  high 
constable^  for  which  they  might  make  him  an  allowance 
under  the  second  section  of  that  statute.  Upon  tbe 
wholes  then,  I  am  of  opinion  that  the  order  of  sesnons^ 
confirming  the  order  of  the  two  justices,  is  good,  and 
that  this  rule  ought  to  be  discharged. 

The  rest  of  the  Court  concurring. 

Rule  discharged. 
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A  policy,  in  the  HTHIS  W8S  an  action  on  a  policy  of  insurance  on  pearl 
wa<  effected  ashes  on  board  the  ship  Smyrna^  on  a  voyage  at»  and 

on  a  Tojege  at  from  Liverpool  to  London,  The  policy  contained  the 
^rpooTto  Loft-  usual  clause^  that  all  goods  were  to  be  free  from  average 
t!un  to^in*^  Under  three  per  cent,  unless  general,  or  the  ship  were 
goodjat  Lfier.  stranded.     At  the  trial  before  Lord  Tenterden  C.  J^  at 

pool  for  South'  ^ 

amjtton  as  well   the  London  Sittings  after  last  term,  it  appeared  that  the 

as  London^  in-  ^ 

tending  to  go     Captain  had  taken  in  goods  at  Liverpool  for  Southampton 

flfst  to  tlie  for- 

iner  place.  He  as  well  as  London  i  the  vessel,  on  the  23d  of  September^ 
^iiMoLuth^  sailed  fiom  Liverpool^  having  on  board  the  pearl  ashes, 
ddif«red"the  ^hich  were  stowed  in  the  lower  tier  \  she  was  compelled 
^Mhaf  p?Io^  ^y  ^^  weather  to  put  twice  into  Hob^head^  and  upon 
andafunjrards  ^  survey  had  there,  it  appeared  she  made  much  water. 
jiMdoH,    The   On  the  SOth  of  October  the  Smyrna,  left  Holyhead^  and 

termini  of  the  .  »       ,     ,,       ^     , 

voyage  being  from  that  time  the  hold  of  the  ship  was  never  free 

thoied scribed  from  water;  while  she  was  in  the  Bristol  channel,  the 

1" wJheidTo  water  pumped  up  took  the  colour  out  of  the  captain's 

▼oTtM  until  clothes,  which  he  attributed  to  its  having  the  pearl  ashes 

*^*  T*^.    J.  in  solution.    On  the  1st  of  November  the  vessel  arrived 

reached  the  di- 
viding point,      at  Southampton^   and   the  captain  there  delivered  the 
and  that  the  ^  '^ 

policy  attached,  goods  shipped  for  that  place^  but  the  pearl  ashes  were 

although  put-      ^  ^^  r      ^  r 

ting  into  Souths  not  Unloaded  or  examined  there,  i  The  vessel  left  Souths 

afftpton  was  a 
deriatiiin. 

The  goods  insured  received  considerable  damage  from  sea- water.  But  they  were  not  ex- 
amined at  SoutkampUm,  nor  until  they  reached  Lohdan,  when  the  damage  was  found  to 
amount  to  60  per  cent.  Before  the  vessel  reached  the  dividing  point  of  the  two  voyages  slie 
had  met  with  bad  weather,  and  had  made  much  water,  and  on  one  occasion,  the  water 
pumped  up  appeased  to  hold  the  pearl  sshes  in  solution.  On  the  voyage  from  Sohthamj4on 
to  London  there  were  no  heavy  seas,  and  the  weather  was  toIeraUy  fair.  Under  these  cir- 
cumstances, it  was  held,  that  it  was  a  question  for  the  jury,  whether  the  pearl  ashes  had 
sustained  damage  to  the  amount  of  3  per  cent,  before  the  deviation ;  and  they  having  found 
that  they  had  snatMncd  damage  to  that  anottnt,  the  Coulrt  refuted  to  disturb  the  verdlcL 

ampton 
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ampton  on  the  4th  of  November^  and  arrived  in  London        1897. 
on  the  10th.     On  her  voyage  from  Southampton  there 
were  no  heavy  seas.    The  weather  was  tolerably  fair, 
but  the  ship  made  water,  although  not  so  much  as  she 
had  previously  done. 

The  pearl  ashes,  on  their  arrival  in  London^  appeared 
to  have  sustained  so  much  damage  by  salt  water,  as  to 
be  depreciated  in  value  upwards  of  60  per  cent.  They 
were  in  a  state  of  solution,  and  it  was  proved  by  persons 
ccmversant  with  the  article^  that  that  could  not  have 
happened,  from  coming  in  contact  with  salt  water,  in  less 
time  than  three  or  four  weeks,  certainly  not  in  three  or 
four  days.  Upon  this  evidence  it  was  contended,  that 
the  plaintiff  ought  to  l)e  nonsuited,  inasmuch  as  the  vessel 
did  not  sail  from  Liverpool  on  the  voyage  insured,  viz. 
a  vciyage  to  London^  but  on  a  voyage  to  Southampton. 
That  was  the  first  port  of  destination  ;  for  the  captain, 
having  taken  in  goods  for  Southampton^  must  have  cleared 
out  for.  that  place.  That  was  the  voyage  contemplated  ^ 
and  performed.  Secondly,  assuming  that  the  putting 
into  Southampton  was  a  mere  deviation,  there  was  no 
evidence  of  the  amount  of  the  damage  caused  by  the 
perils  of  the  sea  before  the  deviation  took  place.  Lord 
Tenterdai  C.  J.  was  of  opinion,  that  the  vessel  did  sail 
on  the  voyage  insured,  the  captain  having  an  intention 
to  deviate,  which  intention  was  afterwards  executed  by 
his  going  into  Southampton^  and  that  the  underwriters, 
therefore,  were  not  liable  for  any  damage  which  occurred 
after  that  period :  therefore,  it  was  a  question  for  the 
jury  upon  the  evidence^  whether,  before  the  vessel  put 
into  Southampton^  the  assured  had  sustained  damage  to 
the  amount  of  three  per  cent  by  a  peril  of  the  sea  ? 

The 
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jraa?.       Th^jufj  foond  th^  the  dftmagt  dkmalKi  Ihe  ptad 
b^ore  the  diction  eaKoecikd  three  per  eent. 


Hami 
Taavii. 


Campbdl  now  mofed  |9  eolor  a  aonsiiit^  mk  the 
ground  that  the  vessel  did  not  sail  on  the  Togfos^  in4> 
^uredy  for  the  cpptain  lOtoBded^  in  the  fivfrinstanc^to 
go  to  &w^tiaiiip/flifi»  I^aU  the  eaaas  i»  tte^^oVjact,  a 
total  loss  hes  happened  hefoie  the  Tenel  inched  the 
dividing  pointf  end  there  is  no  c»e  where  isdevwriteni 
have  been  held. liable  after  a  deviatkn^  Seeoodig^ 
the  underwiitera  wisve  ckariy  diaehaifpd  Aoifc  dl  le* 
sponsibilil^^  aftev  the  deviation^  Hie  pearl  adhea  were 
not  examined  at  SfnUhanffiafh  and  all  goods  bang  wain 
ranted  free  fh>in  avefage  under  three  pereent^  it  wee 
imsumbent  on  the  plaintiffs  to  diew  distinetly  that  befese 
the  vessel  deviated  by  gomg  mto.Soutilangsioni  tfae.peaii 
ashes  had  been  iejiutod  to  that  anwttntbjn  a  peribofthe 
sea.  But  there  havuig  been,  no  enafDineion  of  the 
cargo  at  Sauthampicnf  that  became  impossible.  JPamfate 
V*  Jimno  (a)  is  an  authority,  to  shew  there  must  be  disi^ 
tioct  evidence  that  the  goods  wese  damaged  to  tbae 
ampunt  while  they  were  protected  by  the  poliqs  and 
that  the  evidenpe  in.  this  case  was*  not  auffieient  lor  AaCi 
purpose.  From,  the  Ist  to  the  10th  of  Nooeaier  the 
vessel  was  on  her  voyage  frooa  SmtAaimpim^  aod*  wae 
fiequently  pumped.  The  damage  may  have  occurred 
during  that  period* 

Lord  TsKTBanBH  C.  J*  It  appeared,  at  the  trials 
that  the  captain  took  in  goods  Jbr  SmdhampkmrtxA  aisot 
tatJjmdon.  Havii^  loaded  Ins  vessel  with  gooda  pacilf 

(a)  2  0m^,S9\ 

&r 


Tiuvii. 
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for  Qmi  plaoe  and  pux^y  far  tfi^  other,  I  thought  it  vm  18S7. 
to  be  ipfen^  thit  he  sai}ed  pD  a  voyage  to  both  ' 
plaoefi,  and  that  so  loog  as  the  vesael  continttad  in  ^«yaiiMi^ 
that  ooan^fb  which  was  fKJDfimon  to  a  voyitge  either  to 
So^lun/fKpUm  pr  I^mdon^  she  was  sailing  on  the  voyage 
in«urfd.  Bat  as  the  policy  did  not  contain  any  claose 
giying  Ubsity  to  the  vessel  tp  put  into  SoidhanpUnh  I 
thpiQ^t  tha  pptting  into  tha(;  port  was  a  deviationy  and 
that  the  npdarwriters  were  nqt  resppnqibla  for  any  loss 
which  acGVued  subseqiiently,  It  appe^rpd  however  that 
the  vessel  xaet  wi^  very  ba^  weather  in  the  «u*ly  p4|t  of 
har  voya^;  that  she  put  ipfp  Hoh/bead^  and  that  aftar 
^  left  ffobfhea^  ai|d  before  her  arrival  at  the  dividU^g 
pcHnt  pf  H^  voy^ge^  wbien  the  water  was  pumped  up,  it 
dwngv^  the  cpjour  pf  the  captain's  clpthes;  and  it  ap» 
pei^n^  fiifthi^,  tfa^t  in  the  voyagie  from  SknUhav^on  to 
Jjmdon  tb^  wa^ther  was  fair.  When  she  arrived  in 
London  it  was  fiiund  that  4ie  pearl  ashes  had  sustainied 
4|unttgP  to  ^  amount  of  tworthirds  pf  their  valne. 
Under  theye  cjrcuj^i^ftanoes,  I  left  it  to  the  juiy  to  $ay> 
wi^ther  h^b^  the  vessel  c^pie  to  the  dividing  point, 
So^fiatfipiath  the  w^ri4  had  sustained  a  loss  by  the 
perils  of  the  i|ea  amounting  to  three  p^er  cent?  The 
juiy  ibopd  that  they  had ;  ^d  I  thinly  there  wa$  evi- 
dence to  support  that  finding. 

Batlet  jj.  Wh^re  th^  AnsuffUKoe  ia  on  a  yoyage  to 
A  l^vea  pjlace,  and  the  captain  when  he  sails  does  not 
mean  to  go  to  that  place  at  all,  he  never  sails  on  the 
voyage  insured.  But  where  the  ultimate  termini  of 
the  intended  voyage  #are  the  same  as  those  described 
in  the  policy,  although  an  intermediate  voyage  be  con- 
temfriated,  the  voyage  is  to  be  considered  the  same 

Vol.  VII.  C  until 
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i8S7*  until  the  vessel  arrives  at  the  dividing  point  of  the  two 
voyages.  The  departure  from  the  course  of  the  voyage 
insured  then  becomes  a  deviation ;  but  before  the  arrival 
at  the  dividing  point>  there  k  no  tabitt  than  an  intention 
to  deviate)  which,  if  not  carried  into  effect,  will  not 
vitiate  the  policy.  In  KetxHejf  v.  Byan  (a)  the  policy  ^as 
at  and  from  Grenada  to  Liverpool.  The  ship  sailed  for 
Liverpool  but  the  captain,  before  the  commencement 
of  the  voyage,  had  formed  a  design  to  touch  at  Cork 
on  her  way.  She  was  totally  lost  before  she  arrived 
at  the  dividing  point ;  but  the  termini  of  the  intended 
voyage  bdng  really  the  same  as  those  described  in  the 
policy,  the  Court  held  that  it  must  be  ccmsidered  d)^ 
same  voyage ;  and  that  a  design  to  deviate,  not  efl^Med, 
would  not  determine  the  policy;  and  they  observed  thft 
the  ship  was  bound  for  Liverpod^  although  she  had  «Uo 
clearances  for  Cork.  That  case,  therefore^  is  «n  iiiAh^ 
rity  to  shew,  that  until  die  captain  in  this  case  d^paftd 
from  his  course  towards  LondoHy  the  voyage  nidy* 'te 
considered  as  a  voyage  to  LonioH.  Updn'the' ddiA 
point,  I  agree  with  my  Lord,  that  nndbr  tiie.  plkMlkft 
circumstances  of  this  case  there  was  evideROB  %^  g&^ 
the  jury  tliat  a  loss  to  the  amoont  of  3  per  cent,  bad 
been  sustained  before  the  deviation,  and  <iiat  no  ikultis 
to  be  found  with  their  verdi<it.  *  ^ 

HoLROYD  and  Littledaij:  Js.  ct^ncwrnd. 

Riik  refused. 

(a)  2JS.J9Z.34S.  ..      > 
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t     .    I 

Smith  and  Others  agamsi  Febranb*  ^^2! 

ASSUMPSIT  for  goods  sold  aqd  delivered.    Plasr  ^j^J"^ 
aao  aiBftiDpstt    At  the  trial  before  P^rk  Ji  ei.tbe  noeiTed  ftm 

for  tiie  COUIlty  of  Yori  1826,    tbe  SoV  ma  onler  upon 


leviag  an^MT^  Ao  be  tbe  fiiOs  of  the  case:  The  ^^^a^ 
|riafiQ^&,carried  on  business  at  Gamersaly  near  Zeeds^  la  ^^^^ 
Hfif^Mire^,  Odder  ibe  firm  of  the  Gon^sal  Mill  Comfony^  "^ttdtotSirt 
aad,ena|40y(sd  jope  .^e  to  sell  goods  for  tbeio,  and  to  ^^^^^^ 
Diceive  t|)e  money.    In  Sqfiember  1825  Kaye  sold  to  tbe  off^mi  to  pay 

in  caib,  deduct- 

,iiCifcHflant».,wbo  resided  at  Mmondbuifjf^  near  Hudders^  iogducountfor 
jWiJi^4spmtit^  c(  warsted  yarn  for  tbe  sum  of  193L  cre^"ori^a 
3%e!jrar]9i'wK9  afterwards  delivered.    Kag^e  was  called  third  p^n, 
aata  wi|»ess  jby,die  ptaiotiff;  and  he  stated  that  the  yarn  d^"^!!.*^ 
visae  .soid  ito  be  paid  for  on  delivery  by  a  bill  at  two  ^^^  *^^^ 
moelJiSy  fftdcb  was  considered  money  payment,  and  ^^liJT.'^^^' 
4bli|ibej4e{^i4<mt  on  the  1 1th  of  Oc^oA^  gave  him  a  note  bonoured,  be 

could  not  luo 

JpiifQitipgvhicbhewasto  carry  to  his  bankersat/7fM2<<cr^  thepurdauer 
>Sifi{^]!4f8srft*XMso» andCo.;  *^  Please  to  pay  thaGomersal  the  gwidi!^  ^ 
MSUCmpt^  1 98^.,  e^pyuil  to  six  months."  This  order  had 
neithrr  .ifigpaMref  addr^ess,  nor  date.  On  presenting 
this  order  to  Dobson  and  Qo^  Kajfe  received  a  bill  of 
lOO/.  drawn  on  a  person  in  London^  which  had  three 
months  to/jruBt  ^  89/-  lU.  in  banker's  notes;  3/»  9s. 
Iwillg^dedMlted  for  discount,  which  was  the  discount  for 
three  months  on  the  lOOZ.,  and  for  six  months  on  the 
89^  ll5.     He  was  told  at  the  time  that  he  might  have  %^ 

the  whole  in  cash,  allowing  discount.  .  Kaye  afterwards 
called  at  Ferran^Sj  and  wrote  on  the  invoice  of  the 
goods  the  word  <*  settled;"  but  he  said  that  he,  at  the 

C  2  same 


FxftAAXD* 


i  CA^OBS  ur  TRINITY  TERM 

18S7«  same  time,  told  the  cferk  he  would  not  giro  credit 
for  more  than  he  had  reoetved.  The  bill  was  dis- 
honoured on  the  18th  of  January;  Dobscn  and  Co. 
had  fiiiled  in  Deeemier.  On  the  part  of  tbe  defendant 
it  was  proved,  that  it  was  the  usual  course  of  trade 
at  Huddersfidd  to  sell  goods  of  this  description  to  be 
paid'  for  by  a  bill  at  six  montbc ;  and  that  Kaye^  on 
the  day  he  received  the  ^yrder,  admitted  that  he  had 
agreed  to  allow  six  month's  discount  It  was  also 
proved,  that  the  defendant  had  deposited  with  his 
bankers  a  2000/.  bill  (which  was  duly  paid),  and  aent 
to  them  a  paper  containing  the  names  of  several  pet'^ 
sons  to  whom  different  payments,  amounting  in  tho 
whole  to  1600/.  were  to  be  made,  and  in  the  list  was 
that  of  <<  John  Kaye^  Gomersal^  198//'  It  waa  fiivtber 
proved  that  when  Kaye  presented  the  order,  he  was 
asked,  how  he  wished  to  be  paid  ?  He  .said  he  would 
take  a  bill  for  100/*  "-at  three  months,  and  the  rest  ia 
banker's  notes.  The  discount  was  deducted,  to  which 
Kaye  made  no  objection.  The  learned  Judge  was  of 
opinion,  that  as  Kaye  might  have  received  cash  ftooi 
Ikbson  and  CSa,  and  thought  fit,  for  the  coRvenieiioe 
of  himself  or  the  plaintifis,  to  take  a  bill^  the  taking 
of  that  bill  discharged  the  defendant;  and  aa  to  the 
sum  deducted  for  discount,  the  right  of  the  plaintiff 
to  recover  that  depended  upon  a  quesdon  of  iaet,.  via^ 
whedier  Kaye  had  agreed  to  allow  six  months'  diseoiiflt 
or  not,  and  he  Idt  tliat  question  to  the  jury ;  and  he.told 
liiem  tx>  find  for  the  defendant,  if,  upon  the  whole  evi- 
dence they  thought  Kaye  had  so  agreed,  otherwise  for  the 
plaiotifi.  The-jury  found  a  verdict  for  the  defendant.  A 
rule  nisi  for  a  new  trial  was  obtained  by  Cross  Serjt  in  last 
Michaelmas  term,  on  the  ground  that  the  paper  in  ques-> 

tion 
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tion  was  nol  a  chedc^  and  that  the  payment  bjr  Dobtm 
and  Co.  who  ware  the  agents  of  Perrandj  was  in  effect 
a  payment  by  him;  and  the  bill  which  was  given  in 
pait  payment  having  tmrned  out  unprodadtve^  did  not 
operate  as  a  diaeharge  of  the  or^final  debt 

J?Uf  AUotney^Qeneral  and  Campbell  now  shewed  eansew 
It  mast  now  be  taken,  afber  the  finding  of  the  jory,  that 
the  plaintifi  sdd  the  yarn,  ta  be  paid  for  either  on  a 
eredit  of  six  months  or  in  ready  money,  allowing  six 
months  discount.  The  plainti£rs  agent,  Ka/e^  having 
deeted  to  receive,  instead  of  bank  notes  or  money,  a  bilt 
luiving  three  months  to  ran,  took  it  at  his  own  peril,  and 
die  original  debtor  is  discharged,  akhough  the  parties  to 
the  bill  fiuled  before  it  became  due. 

Pwrke  contrft.  The  order  in  question  was  not  a  dieek« 
it  was  not  directed  to  the  bankers,  nor  signed  by  any  onm 
It  was  a  mere  tidcet  to  identify  the  party  entitled  to 
payment,  according  to  the  list.  Dclbson  and  Co.  wese 
tfie  agents  of  the  defendant,  and  as  such  gave  the  bill, 
wMeb  was  dishonoared.  The  act  of  Ddbson  and  Co. 
was,  therefore,  his  aot ;  and  it  is  clear,  that  if  he  had 
given  the  bill  to  Ka^^  it  would  not  have  beeniadie* 
charge*  Where  there  is  an  antecedent  debt,  and  a  bill 
jifiven  ibr  It,  without  any  indorsement  by  the  debtor,^  the 
Urn  implies  a  contract  that  tlie  bill  shall  be  pakl  whea 
dltf^  and  if  it  is  not,  the  original  debt  remains;  per  Lord 
Elim^  Ex  parte  Blackburn  («).  In  this  ease,  the  Ul 
^as  git«n  in  payment  by  the  defendant,  through  the 
ADterventfoHf  of  4iis  agents,  IMion  and  Co. ;  it  has  not 

(d)  lor^Pi.jun.aos. 

C  3  been 


21  CASES  IN  TRINITY  TERM 

18^.  been  paid»  and,  therefore,  the  original  debt  pro  (anto 
g  ^^  remiuns.  Everetiv.  Collins  (a),  is  an  auAorlty  ex^itssly 
Agamn  in  point  There  the  plaintiff  had  employed  thd  de- 
fendant to  sell  cattle  for  him,  and  on  demanding  the 
money  produced  by  the  sale,  the  defendant  took  ^ 
plaintiff's  son  to  Mingay^  Nott^  and  Co.,  and  they 
offered  to  pay  him  in  bank  notes,  bat  he  pt^fen^d  a 
check  on  their  bankers.  The  check  was  dishonouted. 
It  was  held,  that  this  did  not  discharge  the  debtor, 
although  Mingay^  NoUj  and  Co.  failed  with  a  balance  of 
the  defendant's  in  their  bands.  That  was  decided  on 
the  ground,  that  Mtngay,  Nollj  and  Co.  were  cot- 
sidered  as  the  defendant's  agents  or  servants,  and  lliat 
their  offer  to  pay  by  notes  or  their  check,  was  tan- 
tamount to  an  offer  to  pay  by  notes  or  his  check'.'  But 
assuming  that  this  was  a  check,  the  effect  of  it  was  to 
give  to  Kaye  the  option  of  having  a  bill  at  six  months, 
or  at  any  less  time,  or  money,  allowing  discount  An  un* 
productive  check  operates  as  a  payment  of  a  debt,  when 
the  party  taking  the  check  receives  payment  in  a  mode 
not  warranted  by  the  order.  Thus,  where  A.  sold  goods 
to  £.,  for  which  the  latter  was  to  pay  by  a  bill  at'thnee 
months,  and  B.  gave  A.  a  check  on  his  bankers,  (w)io 
were  also  the  bankers  of  AL)  requiring  th^m  to  pay  A. 
on  demand,  or  by  a  bill  at  three  months ;  and  A.  paid 
the  check  into  the  bankers,  and  took  no  bill  fi'oni  diem, 
but  the  amount  was  transferred  in  the  bankets'  'books 
from  jB.'s  account  to  A*  with  the  knowledge  ctf  bdtli, 
and  the  banker  failed  before  the  check  became  due';  it 
was  held,  that  A*  not  having  taken  any  bill,  had  iiot 
pursued  the  order  contained  in  the  check,  aild  Could^hot 
recover  the  value  of  the  goods,  BcUon  v.  HidihrdiJ)). 

(a)  2  Campb,  515.  (6)  6  7.  it  199,. 

But 


.  ,l?fri^'W>'?((yif  tel^ffigiP^?^^^  ^?  warranted  by  the  order,       X82;r. 

fj^^j^  tfiijfiffgffif^  ^^  pnproductiv^  bill  does  not  operate 

JS  ^dS^BBWRHfVf'iJ?^^  Dickson  {a).     In  this  case,  the       A^afmr 

^K^^'flCf^^  S!^f^V,  ^^^  ^^  option  given  by  the  check 

.^^e^^.^tlj^if^.^^ti^e  iponey  or  bills,     He  elected  to  re- 

9f^vc|.jg9rt  i)^  oc^b  ai^d^part  in  a  bill,  but  that  was  a 

^'9^.:9f  flW^fi^^  warranted  by  the  check  itself,  and 

i^iff^Qijf  w^Xfp  s^tfsfactipn  unlesji  the  bill  was  paid. 

TfGteff  J^j'^ftriW  precisely  in  point     In  all  the  cases 

J'^ffitf^iMPW  A?  subjjec^  wfiere  ap  unproductive  check 

,^^a(yf^^|ie^^tQ  ^rate  as  payment,  the  party  receiving 

_^^c^i^  h^^ngi^eceiv^  payment  in  a  mode  warranted 

wte  lfefe«>^4^;    

uili^^^W^^F^  C.  J.  I  think  this  rule  ought  to 
,  .Jbe.  4is{^f^^gfid«  It  appears  by  the  report  of  the  learned 
."lIMEff  ^^  ^e^^efen^ant,  being  indebted  to  the  plaintiffs 
-(f!Pf}/^^^f'uRSW^^  in  various  sums  of  money,  had  de- 
,Uf)^tf4^^|p,tl^j^  hapds  of  his  bankei's,  Dobson  and  Co.,  a 
.j^J^f^-^JbiJ^  ^whjjdi  was  afterwards  paid)  to  provide  for 
^jjp^yAif^ts  ^hich, they  bad  to  make  on  his  account;  and 
,  J^ff  jiffti^sd  to  Zhbson  and  Co.  that  the  plaintiffs'  agent, 
,,^^^^^-JS9MP  ^Pff^  }^^'  When  Kaj(e  applied  to  the 
^  d^&jidj^,)roi:  p^y^ent,.be  gave  him  the  following  order 
(>'SB  /^i^-  fl!^^  9:^*  "  Please  to  pay  the  Gomersal 
.'©HI  fi¥!WPW*  ^?^*v^9i^?^  ^  ^*^  months."  lam  clearly 
jf^^if^ff^^f^fPR  at  the  terms  of  this  instrument,  tl^at 
.^j^^^wl)^p,1^9/V^nt  to  Dobson  and  Co.,  had  a  right  to 
nH^iffi  ffi^i  P^j^^^^^  .^^  ready  money  on  allowing  six 
^.^|p(ui|Jis'[ducqunt^^  and  if  they  ^ad  refused  t9  give  him 
"/f^ffc/te  9*^f^*fvP""^V*V  ^'^bt  have  taken  liis  remedy 
'  MffiRJl^  ^vf^^f?'^'  -Whether  the  order  on  Dobson  and 

(fl)  6  T.  R.  142. 

,  I        ^  C  4  Co. 
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1$97;  Co.  assumed  the  fimii  of  a  regular  dkedc  or  dot  is 
"Wholly  immaterial     It  appears  dear  from  the  evidence, 

^goiiiif  that  Kayt  might  have  had  cash  tf  hB  woukly  but  he 
chose  to  take  in  palt  payment  a  bill  for  100/.  whieh 
had  nearly  thrde  months  td  run.  He  ^t^fbtt  took 
a  seciiritj^  very  diflPeremt  ih>m  that  which  was  taken 
fioth  idiiigcyj  Nott,  and  C<^  in  EverOt  r.  CoUinst{d). 
Inhere  the  party  took  nothing  but  a  cheek  br  cA'der 
on  a  banker  to  pay  the  ihoney  imm^iatefy.  Bot 
here  the  plaihtiff's  agent  took  a  bill  of  exchange  ac- 
cepted by  a  stranger,  and  having  a  certaih  time  to 
ruiii.  That  was  not  an  order  for  instant  aDrd  idmi^iate 
payment,  as  the  check  was  in  the  case  cited.  B^mleS) 
Dobum  and  Co.  were  not  merely  agents  in  the  oommon 
meaning  of  that  term,  but  agents  entrusted  with  ftmds 
for  the  specific  purpose  of  paying  these  demands.  It 
^ems  to  me,  that  ts  the  plaititiflSb  or  their  agent  Kajfe 
thought  fit  to  waive  the  right  to  immediale  payment, 
and  to  take  the  security,  they  most  bear  the  loss  whibh 
has  happened  through  their  own  defiiult.  The  rale  for 
a  new  trial  duust  therefore  be  discharged* 

&AYL^7  J.  I  consider  Dchsan  and  Co.  m  this  tnm 
as  debtors  to  die  phuntiflb  for  die  amount  of  this  bill.  I 
take  it  to  be  ideat*,  that  if  a  creditor  nfer  a  thud  person 
to  his  debtor  for  payment,  intending  the  third  person  to 
take  payment  in  money,  and  th^  latter,  instead  of  tftkhig 
payment  in  mone}^,  takes  payment  in  any  other  Way,  he 
does  it  at  his  peril.  In  a  case  before  Lord  Kenyan  in 
1796|  it  was  decided  that  if  a  debtor  refer  a  creditor  to  a 
diird  person  for  payment,  and  the  cre<fitor  gives  that 
third  person  indulgence  without  the  knowledge  and 

(a)  ^Camfb.SlS. 

consent 
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ooosent  of  tbe  debtor,  Bnd  the  tluid  person  becomes  18S7. 
inaobtfil^  tbe  ioes  must  &U  on  the  creditor,  becaose^  aM 
between  himself  and  the  debtor,  the  giving  indulgence 
withoDt  notice  operates  as  an  i^preement  on  his  part  to 
look  to  the  third  person,  and  discharge  the  debtor.  In 
thia  case,  Eaye  reeeived  an  order  fat  lOSL  upon  DtAtan 
aettd  Oo.,  who  stood  in  the  condition  of  debtors  to 
Fbmmd  fer  IM/.,  and  at  that  moment  Kaye  might 
h$i9e  demanded  and  reoeired  payment  in  eash.  Instead 
of  feqviriag  payment  in  cash,  he  took  thia  bill  at  three 
nvmtha.  To  this  arrangem^t  FerrMnd  was  no  party ; 
he  was  noteVBo  apprised  of  it  The  taking  of  the  biH 
waa^msaiBt  of  £i^%  and  an  oet  of  indulgence  given  to 
ZMiM.and  Cob^  mud  then  the  leas  arising  from  the 
inaohaiief  of  iMasn  and  Co.  must  fall  npon'  Kt^  or 
ep4n  the  plaihitf^  his  principals,  with  whotn  he  is 
idevtiiedi  The  -ease  of  Emeti  ▼.  OMim{a)  is  disdn- 
goUmUa*4i«m  tU%  becamse  in  that  case  the  check 
taken  waaali  order  fbr  prompt  and  immediate  payment^ 
Mid-  was  ecpiivalent  to  pajmient;  for  wiien  a  pirty  is 
ofiered  the  option  of  having  either  a  check  on  a  banker 
or  8  bank  note,  it  is  in  effect  an  oflbr  to  pay  in  one 
tpmim  -«!  caflii  or  anodier^  For  these  reasons,  I  am  of 
opinion  that  the  vevdmt  for  the  defendant  ought  not  to 
be  dtsMrbod.  *  This  mie  most^  diet*enfe^  be  discfaaiged* 

Xmsmvj^kjb  J»'(i)  concurved. 

Role  discharged,  (c) 

(a)  i  Campb.  515.  {k)  HolroydJ.  wasabscDt  in  the  Bail  Court. 

(t)  led  Mk&Jk  t.  PMer,  4  Vtimpb,  257.,  Sh-ang  t.  ffart,  6  S,  ^  C  160. 


mi'         -.'  .•.....■..  .■■-'.■:: 

TOO') 

a/i..!  I       i&ooDE  against  Langley,  Bailey,  Ranger,  aiiil 

Weddell. 

^.agreed with  rpBOV£R  for  ft  «^.  Plea,.iM)t gwlty*  . At.tbeittinl 
gi^  for  a  given  before  Park  J.  at  libe  Summer  aspuEes*  for  Ibe  <eM»^ 
bo!ty'ofthe^gig  of  York  1826,  the  follQiiPtng;appe9red  ta.be  the j&ctoof 
*'''^  ""eii^^ed     ^  case.    The  defendant  Langl^,  m  18a6»  wmft  shenff 


Si^u^to"*'  of  the  county  of  yor*,-  Baikymta  a  sberaP^,offi«»; 
afe^^^"^  f^^efatf  was  a  coachmakec,  living  ai  KnareAowi^: 
iiie  fuJ^P"^  and  Bather  waa  a  plasterer,  and .  the  atepribthci!  of 
fore  it  was        JVeddellf  widi  whom  he  resided  at  the  time  in  queHksi. 

finished,  it  was    ^       , 

seised  by  the      On  the  11th  of  JpHl  1S0€^  WedJtU  j^ireed  koimfik^ 

sheriff  under  a     ^         ,  t   .     •«»      i  .      .  .         #%         ^t 

fi.  fa.  issued  uHT  the  plaintiff,  the  gig  in  quesuon*  Mr  37*^  «0Uf^ 
"^e^igi^  whieb  aum  an  old  debt  of  iOi.  l9s..6cL  due  foom 
^nSTcSJ^d  ^«W«B  to  the  plaintift  was  to  be  set  toft  The  My 
^Ih^il^t  ^  '^  8'8  "*^  **^  wheels  were  seleeDed  by  due  pkinliff 
of  the  judg.      ^  WeddelPB  shop,  and  he  promised  thatitbe  gig  sbmld 

ment-creditor.  '^  ■^        '  *^'' 

The  sheriff  af-    be  Completed  and  delivered  in  a  few  days*    The  plaintiff 

terwards  retook 

It  to  secure  his  afterwardfl,  and  before  the  gig  was  £iii«hed»  p%id  a 
Heid,^he  further  sum  of  money,  wbichy  together  with  tl>€^;.old 
SfsT^f^a^  ^^^  anK^uuled  to  87/-,  the  price  irf  ihe  gig..  .On 
Sn"^lr°lfar""  STimdiij^  the  lUhofJtfiiv  the  plaintiff  went.to  W^ 
^c^f  whe-  P'^^^^B^  for  the  gigs  Bang/sr  «ras  there,  .and. asaS^M 
tfaerthepro-      Weddell  in  drawing  it  out  of  the  yard  and  putting,  in 

perty  in  the  gig 

vested  in  the     the  hoTsc^  and  it  was  then  deliver^  to.  thei.  plaintiff- 

purchaser  be- 

fore  deUreiy?  Oa  the  5th  of  Mojf^  a  fieri  facias,  on  a  judgment  at 
the  suit  ^  Banger  against  fVeddeU^  bad  isaued  f^inst 
the  latter,  directed  to  the  defendant  Langfi^^  nyho  made 
out  a  warrant  to  BaUey  on  the  same  day,  whtpb  was 
iodorsed  to  levy  ^SSH*  The  sheriff  took  pofsqsMon 
of  fTeiUrtf'a  goods  ^  the  6tb  oSMai/f  at  which  .time 

the 


ItAMQumr* 
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the  gig  was  upon  his  premises  in  an  unfinished  state ;        l6St. 

but  after  the  seizure  by  Bailey^  WeddeU  was  permitted       

Co  work  np.^the  materials  on  th^  premises,   and  l^e       ugamu 
completed  the  gig.     On  the  \$f^  of  May^  Bailey  hear- 
ing that  the  gig  had  been  taken  away,  went  to  the 

-{Mtttlffi  precnii^  imd  took  it~ba(^  again;  and  this 
Mtton^iMiS'  brougbt  by  the  plaintiff,  after  a  demand 
aaii'  itefiMtely  to*  reoDver  the  value  of  the  gig.  Ranger 
iiiai'WNUW' WQite  Iifing  together  before   and   after 

'  Ae*''JttdgaiMRt  lafld  execution,  and-  Ranger  looked  aftite 
tb0»  wotkmen^  and  gave  them  directions.    There  were 

}<otktv  itttpusnstances  to  shew  that  die  judgment  .and 
exiciftfoa  were  ooUuBiv^.    The  learned  Judg^  left  the 

/qbMlot  ^'tbe  jury  whether  the  Judgment  and  ex6- 

'^euti^ii  'Were  fraudulent,  and  the  jury  fonod  that  they 
wete.  A  jrule  nisi  for  a  new  trial  was  obtained  on  the 
.gMiund-that'  trover  was  not  maintaim^ble,  the  property 

'iilttUei^mit  lumng  vested  m  the  plaintiff  at  the  time 

I  ifAum  iJbiB  iHeiitt  took  possession  under  the  fieri  iaelas. 

-  ^l^^iOHBrmy-Gener^  and  E.  H.  Alderaon  now  shewed 
'  bauMJ  'IThe  jury  h»rv^  found  that  the  judgment  and  exe- 
'  JBhuon^H^erefraodulem^  and  that  being  so,  tbe{daintiff  was 

ci^affy^entilledto  recover  even  if  the  gig  was  not  corn- 
^  piowd  dlithe^fime  when  the  sheriff  seized  it  under  the  fieri 
•  Ui^mJ  ^  'BMttssfcinii^g  ihat  the  property  in  tiie  gig  did  not 
•' ¥«ttf<MtlM!|>la^tlffbefore  the  seizure,  in  oonsequenoe  of  iu 

'DMiHAilg^oinpl^ted,  attd  waving  the  fraud,  still  it  vesrted 
^ritt^ttoi^^e' delivery  of  It  hi  a  complete  state,  with  the 
^sisMiil^iM'^the  judgmetit  er^t6r,  on  the  1  lib  of  3%. 
^il  Hmsnij  -gehemlly  spealmg^  that  a  sheriff  may  main* 
•itldif^i^er'foi*  gbOds  which  He  has  scneed  in  execulSon ; 
'tWt4htti]rteiM>n  df  tUat  is,  that  he  is*  answerable  tb  the 

plaintiff 
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1827.  plaintitf  in  the  execution  for  tlie  value  of  th6  goods  sa 
seized.     But  it  is  quite  clear,  tbat  as  the  judgment  cre- 

agahM  ^  ditor  concurred  in  delivering  this  gig  to  the  plaintifl^  he 
could  not  maintain  any  action  against  the  sheriff;  and  if 
soy  it  would  seem  to  follow  that  the  sheriff  himself  Could 
not  have  maintained  trover  against  the  present  plaintiff; 
and  as  to  his  being  entitled  to  poundage,  that  right  only 
gave  him  a  lien  upon  the  goods  and  the  proceeds.  It 
was  his  duty  to  take  care  not  to  part  with  the  possession. 
By  so  doing,  he  lost  his  lien. 

P^trke  contra.  This  action  is  not  maintainable,  for 
the  seizure  was  made  on  the  6tli  of  Maj/^  and  at  that 
time  the  gig  was  not  completed.  It  is  clear  that  the 
plaintiff  did  not  acquire  any  property  in  the  article  until 
it  was  finished  and  delivered  to  him,  MuckUm  v.  Man- 
gles {a)»  The  right  to  recover  the  price  on  the  one 
hand,  and  the  right  of  property  on  the  other,  are  cor- 
relative. Until  the  article  was  completed  and  was 
delivered,  the  maker  could  not  have  recovered  the 
price,  nor  could  the  person  for  whom  the  article 
was  made  maintain  trover.  It  makes  no  d^er^nc^ 
that  the  particular  materials  were  selected  by  the  plain- 
ti£^  for  that  would  give  him  no  proper^  in  them; 
but  a  right  of  action  only  against  the  makdr  for  not 
using  those  particular  materials.  Nor  does  it  vary  tb« 
case  that  a  part  or  the  whole  of  the  price  id  paid  by  way 
of  advance;  for  if  part  be  paid,  no  certain  portion  oFtbe 
article  can  be  said  to  become  the  property  of  the  pur- 
chaser, unless  where  it  is  so  stipulated  expressly  or  by 
implication,  as  in  Woods  v.  BmseUt^);  nor  If  tihe  whole 

(»)  I  ANiMr.Sis.  (ft)  B^t^^n* 

sum 
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sum  j«.|mii),  df^e^  Ibe  pippeirty  in  the  whole  ve^t.    If,       jL8S7o 
wbei^  .there  U  m  spch  ^pulatioD.  the  article  13  de«       '^   " ' 

Goods 

fl^T^i}  bjr  fi^  befere  jt  is  finished  and  delivered,  th$  ogainsi 
f^xt  or  ibe  whol#  of  the  pMrchnse-mopey  paid  must  be 
xttfunded  10  lihe  purchaser,  apd  the  vendor  rau^t  bear 
tW  k>9S.  Tii«  siibfcqu^t  delirery  on  the  11th  of  ^M^ 
could  not  vest  the  property,  forseither  the  shepff  nor 
Us  officer  conearred  in  it;  and  though  the  execution 
creditor  did,  his  act  could  not  defeat  the  lien  which  the 
sheriff  had  for  poundage;  and  the  fraud  in  the  judgment 
and  execution  could  not  affect  the  sheriff  or  his  officer,  ^ 

for  tlnej  yrere  bound  to  act  according  to,  apd  were  pro- 
tected by  the  writ,  and  they  would  have  been  so  pro- 
tl$|[$te4.if  ther^  had  been  190  judgment;  and  a  fraudulent 
jl^igmeDi  cannot  place  them  in  a  worse  situation. 

Lor4  Tf:NT£aDEN  C*  J.  Without  entering  into  the 
^lf)Ke9tipn  whe(^  the  property  in  the  gig  had  passed  to 
f^  pll^ntiff  b^or^  it  was  seized  by  the  sheriff  on  the 
j^  of .4^^'  ^^  s^^ms  to  me  that  there  i^as  jsufficiept 
l^nd^oe  to  J^juppovi  the  verdict  in  this  case.  The 
sb^niTii  olBiper  enter^  the  premises  of  WeddeU  by 
T^rjM^  9f  a.^.  fa.  issued  on  the  5th  of  May^  at  th^  suit 
of  J9^(ii^fr,>wd  seized  the  property.  Ranger  afterwards 
cnptjinyfil  to  reside  on  the  premises  and  manage  the 
(Kffiqm^and  Jbe  fmd  his  debtor  afterwards  concurred  in 
d^y^mg  tb(^  gig  to  th^  pla'mtiff  As  against  them^ 
tlnMilll^tb^ptoiAtiiBri^  clearly  ^tided  to  jetain  it;  but 
thi^isb^iciff  aft^rwprds  cetook  it,  and  it  is  said  that  he 
}f^^  ^^  to  ^9  §0  in  order  to  receive  his  pounds^; 
Infill  tJw4(  it  wa^  bis  duty  not  to  pi^n^t  it  to  go  out  of 
his  ppssessicwi.  When  be  left  it  in  the  care  of  the  judge- 
ment cnditari  and  ib»  latter  delivered  it  t^  the  plaintifl^ 

he 
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WSffk  lie  WM  placed  in  the  saoie  «itu«lirfii  n'if  he  iifld^e^b* 
pnssly  consented' to  that  ddmry  biitteUL  iityflblh^ 
sheriff  had  no  right  to  take  it  a  second' time  in' order  to 
aecare  a  debt  of  his  own^  and  itis^  qui6e  dear  thidt  be 
had  no  right  to  take  it  on  behalf  of  tiie  jttdgmant  ck&i 
ditor  or  the  debtor. .  The  rule  lor  a  new  tmal'iiiiiat 
therefore  be  discharged.  -  .      .> 

Sale  dbchargadi 


^^»  ^  Bkiggb  against  Wilkiiison  and  Three  Others; 

June  2Sd.  ^ 

Where ^., the     A  SSUMPSIT.for  work  and  labonr  and  matmabi 

managing  JLJL 

ownerofaihip»  goods  sold  and  delivered,  &c.     ^PWtfiMoTi  pleaded 

mortgaged  his 

■hare  to  B.^  the  general  issue,  the  other  defendants  stUTared  jud^ 
^e^t^Lufer  to  ^^^  hy  de&ult  At  the  trial  before  fiuU^oh  B.^  at  the 
^K^?*"^  Ciir/irfe  Summer  assizes  1826,  it  appeared  -  that-  brfirfe^ 
^^fh^A.  •^  ^"  ^^^^>  the  defendants,  who  suikred  judgment iby 
^^^H^  default,  together  wtth  H.  ahd  J.  Boamumj  were  oanaer^ 
mental  before,  of  the  briiT  JBoton  of  Marimr/.     //.AiotfAan' raided  W; 

and  J?,  did  not  &  JT~ 

take  poMesnon  that  place,  and  was  managing  owner.    In  the  awoiUki  of 

gr  intefiero  in 

the  concerns  of  November  I8S3,  the  vessel  beSng  then  at-  sea,  H.  and  J. 
thathe^was  not  Bomnan^  by  bill  of  sale  reciting  the  dertificsateof  ov- 
^nudM.  S^^^y*  ^*^^'  '^^  consideration  of  9^1  b^fbre  than  aA- 
.SuCrpuSin  «ncedtotbem  by  mikimcm,  bargain,  selly  assigii,  &b. 
pursuance  of     to  him,  their  shar6  of  the  BbU&n  liabendum  to  hte  'and 

^.'sorden. 

bis  exeoators,  &c.  for  ever,  upon  trust  (fhaH  he  sbouid  At 
anytime  tthet  the  Idtb  of  Jbittm^  then^  fi^t;  Either 
with  or  without  the  corienrrence  of  iiTJand  Ji-iBlMmam, 
sell  «nd  absolutely  dispose  of  the  said  6har«ioPlibe  lilesMl 
for  the  best  price  that  eouid  be  obtained,  and^ftitk^kte 
purchase-money  first  pay  the  expenses  of  the  sale,  and 

of 


yhuMmk. 


19  THIL  XriG^TB  TdASn  OF  GEORGE  IV.  M 

fi<tafmg  Ihtir-  ttbtt  the  tvnsts-  and  powers  of  tbaft       ttSffi 
imd^waA  of  eSsetiDg  kisurtukces^'togetiicir  with  ati  suoh 
ocfan^  smns  eft  money  as  he»  (G.  W.)  his  exeoitore,  dse. 
flhoald  or  fnigte  thereafior  pay,  diaburse^  or  become 
Kdbie  towBthe  reg)itet«d  ownor  of  the  yessd,  or  for  or 
tn  flcoomt  of  the  sb^  or  vessel,  and  then  to  retain  the 
sam  of  %80l.  and  interest ;  and  then  upon  trust  to  pay 
Am  satpbas,  -if  toy,  to  H.  and  «7.  Bcnoman^  or  as  they 
Bi%ht  direct.     This  bill  of  sale   was  delivered  to  the 
proper  officer  at  Matyport  on  the  19th  of  IkcenJber  1823. 
The  Bolton  returned  from  sea  on  the  2dd  o(  January 
iaM^4iaad  oik  the  fi^th  of  that  month  the  transfiar  was 
indorsed  on  her  certificate  of  registry.    After  the  exe- 
MtioBxif  tikis  Idl  of  sale,  H.  BGwman  continued  to  act 
M  .di^»  huahanrl  as  before;  and  in  1826  ordered  the 
goods,  fiur'tke  price  of  which  this  action  was  brought,  , 
wad  tiatf  wane  ttl(q[>lied  for  the  use  of  the  BoUon  by  the 
^<wha  did  not  then  know  that  WOkiman  was  io* 
•  in  hor,  aor  had  Wilkinson  at  that  time  taken 
i'«r  jnterfi^ed  in  the  concerns'  of  the  ship.    In 
i^frAlBieG  iVOkinson^  in  eonsidetatbn  of  666/.,  cKecntdd 
m\Bk^  sdb'  of  bis  shave  in  the  BoUon  to  omtTyum. 
Upon  ilus««videnoe  the- learned  >  Judge  thought  there 
wairaoipcoof  of  the  goods  having  been  fiimisbed  upon 
-Ae  «scllit/0f  WUkinsmi  and  as  the  plaintiff's  counsel 
did  Jiil  diiiire?tbafcyeitiop  to  be  feft  to  the(  jury,  he  cK- 
«8t«ii'0«oiisoit^  but  gave  the  plah»tiff  leave  to  mdy«  to 
Mka.a^yeidsstlbr^d?/.  liDf^,  ihe  value  of  the  goods  sup- 
|pHe4>  if4ie  Goitrt  sbodUl  be  of  opinion,  Ibart,  under  the 
,aiiMn«fmiaMi  nbavementioned,  the  defendant  was  UaUe 
itO'tiie_.4fUon. ,  A  rule  niai  was  accordingly  obtained  in 
htfXMchuimt  tomiy  ^ost  whkh 

I'li.   .Mi.c    .>»l    t  *         •  •  •  

t  Tlie 
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l$91.  The  AUoma^Qmera  and  Puryte  now  slvmfd^ 


Buo«s 


)t  is  q^ite  dear  that  the  work  id  this  ca«e  was  doiK^  and 
^gotujf       t^  goods  supplied  ofi  (he  predit  of  J30«miaii»  and  oal;  oa 
the  credit  of  WUkimotu    The  simple  questioB  Aairafape 
iss  whether  a  mortgi^gee  of  a  sbipi  not  in  possMVOO  apd 
to  whom  no  predit  is  given,  is  liable  for  the  rcfiairs  of 
the  ship  apd  goods  siipplied  for  her  use»    There  ar^  two 
modern  cases  decisive  us  to  this  question,  A$mM  v«  Cw- 
Oairs  (a),  Jennings  y.  GriffUis  (b).    In  the  6>meri  whiah 
wtm  an  action  by  the  master  i^inst  a  siprt^igiia  of  a 
sbip  out  of  possession,  fiu:  bis  wages  and  diabwwnMlitib 
Lord  EUenborough  said,  "  Title  b^s  nothing  to  do  with 
these  cases;  we  must  look  to  the  contraet  between  Abe 
parties ;  *'  and  the  plaintiff  was  nonsuited.    In  tb«  Jattar, 
which  was  an  action  against  the  Icgsl  pwnar  of  a-  abjp 
for  repairs,  AffboU  C.  J.  told  the  jurjTt  tbat.tb#  qus^tion 
for  fhm  consideration  was*  ^^  were  or  wem  oat*  iba;  f^ 
pairs  doiie  upop  thp  credit  of  the  defimdaptt*'  fWi 
^reupon  the  plaintiff's  counsel  chose  to  im  o^mWiifA 
Here  it  is  admitted,  that  the  repairs  ware  oot  doM  Httfi^ 
the  credit  of  the  defendant    These  decisioos.vwifs  myc. 
new  in  principle,  but  followed  tbe  jnile  given  in  «tbe 
earlier  cases,  Jackson  v.  Vernon  (c),  ChiMnaiy.  f.  i6&|4^ 
bume  (d),  M^Ivfir  v.  HumbU  (0).   Wbere  rqiaira  4v  stomas 
aite  ordered  by  the  master,  tbe  case  ia  diflferint;  /or, 
ex  necessitate,  be  is  the  agent  of  all  tbeiownars  if  ^mr-- 
ploy«d  generally  by  Uwn» 

AUlerson  and  PaUeton  contri*    WUkinsm  was  not  in 
the  situation  of  an  'Ordinary  moilgagee.    Tbana  was  «io 

(a)  ZCamp.SSA.  {h)  J  B.  i  U.  42. 


(«}  16£a«,l09. 


covenant 
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faf  ^An  to  reconv^  the  ship  to  the  Bcwmans       I8£7. 
jp^tMBt  of  the  money  due,  and  he  had  power  to 
nlHBo«lof  Cbe  proceeds  ofthe  ship,  when  sold,  all  such        e^mif  . 
sans  aa  be  nugfal  be  ciM^jeiled  to  pay  as  registered  owner. 
Bjr  the  4  6.4.  ^.  41.  s*  43.  (the  register  act  m  force  at  the 
tin*  of  iUb  trusfer)  it  is  [nrovided,  '<  diat  where  a  transfer 
ia  made  fay  way  of  oiortgage^  or  for  the  purpose  of  effecting 
a  sale  Ar  pqrment  of  any  debt  or  debts,  Utait  shall  be  ex« 
pawed  m  the  indorsemait  on  the  certificate  of  registry, 
and  theft  the  pevMm  to  #bom  such  transfer  is  made  shall    x 
aal  fay  veaaon  thereof  be  deemed  an  owner.^    No  such 
It  waa  kitrodueed  in  this  case,  and,  therefore,  Wil- 
^  owner,  and  liable  to  all  the  responsibilities 
ef  an  owner.     All  the  cases  cited  were  of  a  mortgage  of 
tha  whole  skip;  and  it  makes  a  great  difference  whether 
tke  drip  is  dbe  property  of  one  or  several  owners. 
Biibifc  tUa  transfer,  H.  Bcnman  was  employed  by  the 
otfiar  ownem  as  manager;  and  as  he  continued  in  that 
r  afterwards,  he  was  agent  for  Wilkinson  as  well 
owners  in  all  matters  concerning  the  ship. 
Thb  vaal  ques&n  in  this  cause  then  was,  not  whether 
cre£t  wm  given  to  Wilkinson^  but  whether  credit  was 
la  Hi  Bcmnan  personally,  or  as  the  represent- 
i  of  the  owners  of  the  ship.    If  the  jury  had  found 
thil  credil  Was  given  to  him  in  the  latter  character, 
JVBUmmm  would  have  been  liable.     The  case  o(  Jackson 
Y.  Fermm  proceeded  upon  the  authority  of  Eaton  v. 
tfcfiies(a).  That  case,  however,  was  expressly  overruled 
Y.  Bosanquei  (i) ;  and  Jackson  v.  Vernon  was 
by. the  observations  of  Lord  Kenyan  in 
We^Urddl  t,  DdU  (c),  and  it  was  again  observed  upon 
with   disapprabalioQ    by   Abhatt  C.  J.    in    Damon  v. 

(c)  Dmig.458.  {h)  1  B.tB.  8S8.  (c)  7  T.J7.S06. 

VouVII.  D  Leake. 
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1827.       Leake  {a).    In  the  case  of  Fraxery.  Jlfott*(6),  where 
-  the  registered, owner  had  chartered  his  vessel  for  several 

^9gama        voyaiies,  it  was  held  that  he  was  not  liable  fbr  stores 
supplied,  because  he  could  not  be  considered  as  owner. 

Lord  Tekterpek  C.  J.  It  appears  to  me  that  the 
only  question  for  our  consideration  is,  whether  the  re- 
pairs done,  and  the  stores  supplied  to  the  ship  in  ques- 
tion, can  be  considered  as  having  been  done  and  6up^ 
plied  under  the  authority  of  WUkitisorij  either  express  or 
implied.  Express  authority  there  certainly  was  not* 
Then,  do  the  facts  of  the  case  warrant  the  inference  of 
an  implied  authority  ?  It  appeared  that  the  order  was 
given  by  H.  Bcwmanj  formerly  a  part^^owner,  who  had 
parted  with  his  legal  interest  to  Wilkinson.  Tbiit,^  how^ 
ever,  was  partially  for  his  own  benefit,  and  not  wholly 
for  Wilkinsori^.  Beyond  the  monies  secdred  by  llie  bill 
of  sale,  H.  Bowman  continued  interested,  although  he 
no  longer  had  a  legal  interest  in  the  ship,  and  upon  te>* 
payment  of  all  that  was  due,  he  might  have  'faaMl  bto 
share  of  the  ship  re-conveyed  to  him.  In  the  mmn  time 
he  continued  to  manage  the  ship  as  before^  and  gai^^  th^ 
orders  in  question  as  if  no  such  bill  of  sale  bad  been 
executed.  During  this  period,  fVilkinson  never  f»teiv 
fered  with  the  concerns  of  the  ship,  and  it  is  impos^bie 
for  us  to  say  that  Bowman  had  his  authority  for  givhig 
those  orders.  There  are  certainly  conflicting  diem  and 
authorities  upon  this  subject :  they  have  arisen  &mc^  the 
passing  of  the  register  acts,  which  appear  to  hav^' in- 
fluenced the  judgment  of  the  courts;  I  cannot,  however, 
understand  how  those  statutes  afiect  the  question.  *  Tbey 

(a)  2>.  i  J2.  ^.  P.  a  59.  >  (6)  IS  £ntt,  838. 

enable 
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•oabk  a  person  to  aseertain  who  are  the  legal  owners  of       16S7. 
a  vessel,  but  that  might  have  been  ascertained  aliunde ;        Bsioof 
and  if  the  legal  owners  would  not  at  common  law  be       vo*^ 
liable  to  sn^h  demands  as  the  present  merely  on  account 
of  their  ownership,  I  cannot  think  that  they  are  so  by 
retton  of  any  thing  to  be  found  in  the  register  acts. 

B^YLET  J«  In  the  case  of  a  ship,  as  of  other  pro* 
perl^,  an  agent  may  make  himself  or  his  principal  liable 
for  repairs.  But  the  question  here  b,  whether  Wilkinson 
can  or  cannot  be  treated  as  one  oi  BamnuuCs  principals  ? 
Where  a  ship  is  under  the  management  of  the  master, 
and  the  owners  divide  the  profits,  the  master  is  prim& 
Acie  agent  for  them  all;  but  the  mere  l^al  ownership 
doee  not  make  any  person  liable  for  the  ship's  debts. 
(ginnery  v.  Elackbume  is  the  first  case  upon  this  point; 
and  there  the  Ck>ort  seem  to  have  considered  that  if  a 
»M>r||gag|se  were  entitled  to  the  profits  of  the  ship,  he 
would  ^  liable  to  the  dci)ts«  Then  in  Jackson  v.  Ver^ 
mm  it  was  held,  that  a  mortgagee  was  not  liable  for 
neosssaries  supplied  U>  a  ship  before  be  took  possession. 
In  I  WesterAtUs.  Dale,  Lord  Kenyon  appears  to  have 
eBtertMied,a  diftrent  opinion;  but  that  point  was  not 
decayed,  and  Dale  was,  independently  of  the  mortgage^ 
partFOPfner  of  the  sbip>  and  he  was  charged  on  tlie 
ground  of  ihat.omiership.  Since  that  time  there  have 
bean  mgoydeciAiana  that,  mere  ownership,  without  proof 
of  agisDcyii  does  n^t  render  the  party  liable.  In  Young 
rm  Binder  {fiU.mA  M^Jver  y,  HtmUe,  the  party  had 
made  a,  Irjinafer  of  his  iofei^est;  but  for  want  of  com- 
pUlttceiWilb  i^rtaii)  forms,,  the  legal  ownership  remained 
with  him,  and  that  was  not  deemed  sufficient  to  make 

(a)  8  SttUt  la 

D  2  hun 
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1827.  him  liable  for  the  ship's  debts.  Inasmud^  then,  as.  Wit- 
kinson  had  merely  the  legal  ownership  as  mortgagee, 

offomt  and  H.  Bcfwman  had  not  any  authority,  either  express 
or  implied,  to  pledge  his  credit,  I  think  that  the  non* 
suit  in  this  case  was  right. 

HoLROTD  and  Littledale  Js.  concurred. 

Rule  discharged. 


The  Duke  of  Devonshire  against  Lodge. 

j^^m  not  rpnESPASS  for  breaking  and  entering  the  free-chase 
i«n*  and  free-warren  of  the  plaintifl^  and  killing  and 

taking  away  hares,  pheasants,  grouse,  &c.  Plea,  not 
guilty.  At  the  trial  before  Park  J.  at  the  Yorkshire 
Summer  assizes  1826,  it  was  proved  that  on  the  12th  of 
August  1825  the  defendant  shot  some  grouse  upon  land 
the  owner  of  which  gave  him  leave  to  shoot,  but  orer 
which  the  plaintiff  claimed  a  right  of  free-chase  and 
free-warren.  Various  objections  were  taken  to  the 
plaintiff's  right  to  maintain  the  acdoQ;  and,  amongst 
others,  it  was  contented  that  grouse  are  not  liirds  of 
warren,  upon  which  the  cause  was  ultimately  decided. 
The  learned  Judge  reserved  the  points;  and  th^  plaintiff 
having  obtained  a  verdict,  a  rule  nisi  was  granted,  in 
Michaelmas  term  1826,  for  entering  a  nonsuit  upon  the 
several  points  reserved ;  but  as  the  Cowrt  gave  an  opinion 
upon  one  only,  the  discussion  which  took  [dace  as  to  the 
others  has  been  omitted. 

The  Attamey-Generaly  SolicUor-'Generaly  and  Brougham^ 
on  a  former  day  in  this  term,  shewed  cause*  It  is  difficult  to 

find 
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find  any  reason  why  grouse  should  not  be  included  in  the       1 627* 

protectian  given  to  other  birds  as  birds  of  warren.     But   _.   _  ,  '   . 

Mmaaood^s  JPorrest  Loon  and  Barringtori^  case  (a)  are   Ditomsum 

relied  upon  as  authorities  that  grouse  are  not  birds  of      Lomk. 

warren.  In  JfanuoeMf,  p.36t.(&),  itissaid  that  thebeasts 

and  fowls  of  warren  are,  <<  hare,  coney,  pheasant,  and 

partridge;"  and  in  Bcurifigtan's  case  the  same  enumer* 

ation  of  beasts  and  fowls  of  warren  is  given.    But  both 

those  books  refer  to  the  following  passage  in  1  Insi.  233. : 

'^  The  beasts  of  parque  or  chase  j^rcp^^  extend  to  the 

buck,  the  doe,  the  fox,  the  marten,  the  roe;  but  in  a 

comnum  and  legal  sense,  to  all  the  beasts  of  the  forest 

Tliere  be  both  beasts  and  fowls  of  the  warren.    BeastSy 

a$  hares*  coni^  and  roes ;  fowls  of  two  sorts,  viz.  ter- 

reatrcs  tfnd  aquatiles ;  terrestres  of  two  sorts,  silvestres 

and  campestres ;  campestres,  as  partridge,  quaile,  raile, 

&c;  mlvestres,  tts pheasant,  woodcock,"  &c.  Now,  in  the 

firsfe  plaoe^  Lord  Cohe  makes  a  distinction  between  those 

tUngs  which  are  in  a  proper  sense  called  beasts  and 

birds  of  wanr«i,  and  those  which  are  so  in  a  common 

and  iqpal-aense.    Secondly,  it  is  plain  that  the  birds 

wkiok  he  mentions  are  merely  put  as  instances,  and  the 

nrof  ths  &c.  demonstrates  that  in  his  opinion  there 

were  other  birds  of  warren  besides  those  specified*    At 

all  events^  Mawwood  and  Barrington's  case,  which  cite 

this  passage,  ^are  not  conformable  to  it,  for  in  them  no 

mdufdtm  is  made  of  quaile  and  raile,  which  are  included 

ia  Lofd  (Jok^B  enumeration.    It  is  certamly  true  that 

in  very  early  times  grouse  are  never  mentioned,  pro- 

baUf  because  dbere  was  then  great  difficulty  in  taking 

thenu    Netting  was  impracticable  on  the  moors,  and 

the  nature  of  the  ground  made  hawking  very  difficult 

J  ^  ^     (d)  8  Cb.  275.  (b)  4tb  edition. 
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1827*  and  dangerous.  But  by  the  statute  1  «7. 1.  c,^7.f  ader  a 
recital  that  there  were  divers  good  laws  inflicting  pe- 
DiToifsBiiiK  nalties  upon  those  who  should  with  any  gun,  &&  spoil 
liODGi.  or 'destroy  the  game  of  pheasant,  partridge,  heam, 
mallard,  and  such  like^  in  section  2.  a  penalty  is  imposed 
upon  every  person  who  shall  *with  a  gun,  &c.  kill  or 
destroy  any  pheasant,  partridge,  &c.,  grouse^  heath- 
cock,  moor-gamey  &c.  There  they  are  treated  as  game 
of  the  same  nature  as  pheasant  and  partridge,  and  that 
statute  was  passed  about  the  time  when  Matvwood  wrote. 

J.  WiUiamSj  Aldersorij  and  Parkcy  contril.  There  is 
no  reason  to  suppose  that  Marmood  has  not  accurately 
enumerated  the  beasts  and  birds  of  warren.  The  ground 
of  the  original  reservation  of  warren  was  for  hawking 
by  the  king;  and  accordingly  we  find  that  the  birds' and 
beasts  of  warren  were  those  usually  taken  by  long- 
winged  hawks,  it  is  also  observable  that  the  forest 
laws  were  of  Norman  origin,  and  therefore  might  not 
be  applied  to  grouse,  which  are  only  known  in  Great 
Britain.  Manwood^  c.l.  s.  S.  (a)  says,  **  A  forrest  is  not 
a  privileged  place  generally  for  all  manner  of  wild  beasts, 
nor  for  all  manner  of  fowls,  but  only  for  those  that 
are  of  forrest  chase  and  warren;**  and  he  afterwards 
^  says,  **  the  beasts  and  fowls  of  warren  are  these,  the 
hare,  coney,  pheasant,  and  partridge^  and  none  other 
are  accounted  beasts  or  fowls  of  warren.  '*  JUatiwood 
wrote  before  Lord  Coke,  and  therefore  in  his  first  edition 
could  not  refer  to  the  1st  Inst.  In  subsequent  editions, 
published  after  Manwood's  death,  there  is  such  a  re- 
ference, but  that  proves  nothing  against  the  accuracy  of 
the  author;  and  the  alleged  inconsistency  between  ilfan- 

(o)  l«t  edMott. 
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^Kjood  and  the  author!^  upon   which  he  is  supposed        1827. 

to  have  relied  does  not  in  reality  exist.    Manfooood  does.        — — 

^         ^  The  Duke  of 

bowever,  give  an   authority  for   his  list  of  birds  of    Divoiitiiifti 

agahui 

warren.     In  c.  4.  x.3.  he  repeats  the  enumeration  of       Lodoi. 

beasts  and  fowls  of  warren,  and  says  that  none  other 

are  accounted  beasts  nor  fowls  of  warren ;  and  for  this 

he  cites  the  Register  of  fVritSf  93.,  the  Boot  of  EntrieSf 

96.,  and  FUz.  N,  B.  87.     He  then  gives  the  form  of  a 

grant  of  free-warren,  and  adds:    **  And  every  such 

charter  would  be  very  unce^in  by  the  words  <  quod 

ad  warrenam  pertinet,'  if  it  was  not  certainly  known 

what  were  beasts  and  fowls  of  warren ;  and  therefore 

in  the  register  in  the  writ  of  trespass,  for  hunting  in 

a  warren,  it  is  averred  *  that  the  trespass  was  done 

there  in  talking  or  driving  away  those  beasts  or  fowls 

whidi  are  beasts  and  fowls  of  warren, '  which,  as  Budaus 

tells,  us,  are  such  as  may  be  taken  by  long-winged 

hawks ;  and  those  are,  the  hare,  the  coney,  the  pheasant, 

and  the  partridge/'    The  statute  1  J.l.  c.27.  shews  that 

grouse  were  then  well  known  and  treated  as  game ;  if 

therefore  they  had  been  considered  birds  of  warren,  no 

doubt  they  would  have  been  noticed  by  Manwoo€L    Even 

the  comprehensive  language  of  Lord  Coke,  in  1  Inst*  238., 

does  not  include  grouse,  for  they  are  not  either  cam- 

pestres  or  silvestres. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Lord  T^NTERDEK  C.  J.,  who,  after  shortly  stating  the 
facts  of  the  case,  proceeded  as  foHows :  The  franchise 
of  free- warren  is  of  great  antiquity,  and  very  singular  in 
its.^ature.  It  gives  a  property  in  wild  animals;  and 
that  property  may  be  claimed  in  the  limd  of  another,  to 
the  exclusion  of  the  owner  of  the  land.    Such  a  right 
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1^37.       ought  not  to  be  extended  by  argument  and  inference 
,^'TT'    p   to  any  animals  not  clearly  within  it*    Now  there  is 
PxvoMxffiAK    not  any  one  book  in  the  law  which  has  mentioned 
Lome.       grouse  as  a  bird  of  warren.     Manwood  confines  his 
description  to  two  species,  pheasants  and  partridges^ 
and  he  founds  his  doctrine  upon  old  writs  and  entrie^ 
and  in  them  birds  and  beasts  of  warren  are  not  men- 
tioned generally,  but  are  specially  designated*    Perhaps 
it  may  not  be  easy  at  this  distance  of  time  to  say  why 
one  species  should  be  a  bird  of  warren  and  not  another. 
One  reason  why  grouse  were  not  so  considered  may  be^ 
that  grouse  were  not  birds  that  could  be  taken  by  any 
of  the  ordinary  modes  of  sport  in  use  at  the  time  when 
Idns  franchise  had  its  origin.     Another  may  be,  that  those 
birds  were  known  only  in  some  parts  of  England.    Not 
finding  these  birds  any  where  mentioned  as  birds  of 
warren,  and  for  the  reasons  given,  not  feeling  it  right 
to  extend  the  franchise,  we  are  of  opinion  that  a  nonsuit 
must  be  entered. 

Rule  absolute. 

^jjj^^        Sir  Oswald  Mosley,  Bart.,  against  J  ou^  Walker. 
The  lord  rf«n    T^ECLARATION  Stated,  that  the  plaintiff,  on  the 

Ancient  imiket     U  ^  ' 

in«y,byUw,  ist  of  January  1824,  and  lonff  before,  was   and 

tuiTeerigfatto  ^  ^  tj  » 

prarent  other      from  thencefbrth  had  been,  and  still  was  lawfully  pos- 

penonsfrom 

selling  goods  in  their  private  houses  situated  within  the  limits  of  his  franchise. 

Where  such  a  markiet  had  been  from  ancient  times  held  in  a  public  street,  but  in  conse- 
quence of  the  increased  population  and  tra£5c»  persons  frequenting  the  market-place  were 
subjected  to  inconvenience  and  danger,  and  the  lord  had  permitted  part  ^  the  market-place 
to  be  used  for  other  purposes  than  for  the  sale  of  articles  usually  sold  there ;  in  an  action 
brought  by  the  lord  agidnst  the  owner  of  a  house  adjoining  to  the  market-place  for  there 
opening  a  shop  and  selling  goods,  but  who^  at  the  time  when  he  sold  the  goods,  bad  a  stall 
in  the  market-place,  which  he  might  have  occupied ;  it  was  held,  that  it  was  properly  sub- 
mitted  to  the  jury  to  find  whether,  from  the  state  of  the  noarket-place,  the  defendant  had 
a  reasonable  cause  for  selling  in  his  private  house;  and  a  verdict  having  been  found  for  the 
plaintiff,  the  Court  refiiaed  to  giant  a  new  triat 

sessed 
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of  a  icertain  market  faolden  in  the  town  of  iUm*       1B97. 

ckeda-j  in  the  county  of  Lancaster^  on  TuestUof,  J%un^ 

d^j  and  Saturday  in  every  week  throughout  the  year,        ngtiut 

Waulru 
except  on  ChristmaS'.day  and  Nem  Yem's  Day^  when 

tbej  respectively  happened  on  Tuesday^  Thursdmf^  at 
Sataardayi  fi>r  the  buying  and  selling,  amongst  other 
tUngs,  of  ail  manner  offish  of  sudi  kinds  as  are  usually 
faouglit  and  sold  in  markets ;  and  of  all  liberties,  customs, 
privileges,  tolls,  stallages,  and  all  other  emoluments  be- 
longing thereto;  and  had  during  all  that  time  provided 
proper  and  sufficient  stalls  in  the  market  for  such  per- 
sons who  needed  and  required  the  same  for  the  sale  of 
thair  fish  on  T\iadays^  Thursdays^  and  SaHardays^  bemg 
soofa  market  days  as  aforesaid ;  and  also  had,  and  of ' 
nf^  oug^  to  have,  the  correction  of  the  market;  and 
wbereas  all  fishmongers  and  other  persons  selling  their 
fish  of  .such  kinds  as  are  usually  sold  in  markets  on 
TWesderys^  Thursdaysj  or  Saturdays^  or  on  any  of  those 
days,  being  market  days  in  the  town  of  Manchester^ 
ought  to  sell  the  same  in  the  open  public  market  there, 
and  not  in  any  private  houses,  shops,  or  buildings  in 
the  said  town,  out  of  the  open  public  market  there,  and 
without  the  licence  and  authority  of  the  plaintiff;  and  such 
fishmongers  and  other  persons  selling  such  fish  on  those 
days  in  the  same  town  upon  any  stalls  placed  there,  ought 
to  sell  the  same,  and  until,  &c.  had  sold  the  same^  upon 
the  stalls  of  the  plaintiff  there,  or  upon  stalls  placed  there 
by  his  permission,  paying,  therefore,  a  reasonable  sum  of 
monqr  for  every  stall  placed  there  for  that  purpose  by  the 
plainti£^  or  by  his  permission,  and  made  use  of  by  such 
persons  for  the  sale  of  their  fish  on  the  market  days 
aforesaid;  and  thereby  the  plaintiff  had  and  enjoyed, 
and  ought  to  have  continued  to  have  and  enjoy,  great 
profit,  &c.     Yet  the  defendant,  maliciously  contriving 

and 
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I9S7.  and  intending  to  prevent  the  fdaintiff  from  enjoying  the 
benefit  of  bis  market)  to  wit,  on  the  1st  of  Januafy  1^24, 
and  on  divers  other  Tuesdays^  Thursdeys^  and  SiUurdagfif 
each  of  the  said  Tuesdays^  Thttrsdays,  and  Salurdays 
being  market  days  in  the.town  of  Manchester^  wrongfully 
and  injuriously  exposed  to  sale,  and  sold  divers  large 
quantities  of  bis  fish  of  such  kinds  as  are  usually  sold 
and  exposed  to  sale  in  markets,  and  as  were  on  the  same 
1st  day  oi  January  1824,. and  on  the  said  other  Tuesdays, 
ThursdaySj  and  Saturdays^  being  market  days,  exposed 
to  sale  and  sold  in  the  market  of  the  plaintiff  so  hoUen 
on  Tkiesdeys^  Thursdays^  and  Saturdays  as  aforesaid^  and 
being  of  the  value  of  500/.,  in  certain  private  houses, 
shops,  and  buildings  in  the  same  town,  out  of  the  open 
public  market  there,  and  not  upon  any  of  the  stalls  of  the 
plaintiff,  or  any  stalls  erected  by  the  plaintiff  or  by  his 
permission,  without  the  licence  and  against  .the  will  of 
the  plainti£^  and  without  any  lawful  authority  .whatr 
soever,  to  the  manifest  injury  of  the  plaintiff,  and  tathe 
great  nuisance  of  the  said  market,  whereby  he  was  de- 
prived of  and  lost  great  .part  of  the  profits  of  his  stalls 
and  stallage,  tolls,  &c.  which  he  otherwise  would  hii^ve 
had.    Plea,  not  guilty* 

At  the  trial  before  HuUock  B.,  at  the  Summer  assises 
for  the  county  of  Lancastert  1826,  the  foUowing  docur 
roenlary  evidencei  coming  out  of  the  plaiaftiff 's  mumiMDt 
room*  wa9  produced  by  bis  jteward.  In  ^rd^  u^  p^ofye  ^be 
title  of  the  plaintiff  to  the  market;  firsts  anu^quisiiioo 
post  mortem  in  the  time  of  Edward  I.  J^.JO^'lWSrmd 
it  was  thereby  found  th«t  the  tolls  of  the  mitfket  wii.f^\^ 
oS/Mflmhesi^  w^m  worth  6/.  13^«  44.,  and  tbaft  .JR(9&^ 
GresL^  was  seised  ^t  his  death,  pf  theiin^ar,.pf  4la^ 
c^e^^.^with  it^  appurteuwices,.  and  tUreiAi  ofi  ii^f^ 
Q>furkets,  toUage,  stallage,  and  profits  of  fairs  and  markets 

in 
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in  his  demesne  as  of  fee,  as  part  of  the  duchy  o(  Lancaster.  IBf  7* 
Secondly,  an  indenture,  A.  D.  1597,  S8th  of  EUxabeA^ 
whereby  nkhn  Lacy^  in  consideration  of  S500I.,  granted, 
bargained,  and  sold  to  Nicholas  Modey^  alderman  of 
London^  and  Robert  Modey^  his  heir  apparent,  the  said 
manor  of  Manchestery  and  all  manner  of  courts,  markets, 
tolls,  Sic  in  fee.  Thirdly,  the  books  of  the  court-Ieet 
from  ISBi  to  1687,  and  from  1734  to  the  time  of  the 
trial:  the  intenrening  book  was  lost  It  appeared  by 
entries  in  these  books,  that  inspectors  for  fish  and  flesh 
had  been  appointed  at  every  Michaelmas  session.  The 
nnmber  varied  from  time  to  time;  there  never  having 
bete  less  than  twelve  in  any  one  year.  In  1825  there 
were  twenty-one.  In  the  court  book  for  Michaelmas  166S  ' 
there  were  amercements  for  offering  for  sale  unwhdo- 
some  flesh,  stinking  salmon,  and  unsound  herrings.  It 
was  then  proved  by  parol  evidence,  that  the  pIainti£P  or 
his  ancestors  had  exercised  the  right  of  supervision  of  the 
market  as  &r  back  as  the  memory  of  living  witnesses  could 
go.  That  they  had  received  rent  for  stalls  in  the  mar^ 
ket,  and  that  the  inspectors  appointed  in  the  court-leet 
had  seised  unwholesome  fish  and  flesh  out  of  the  market- 
place. It  was  further  proved,  that  the  manor  of  Man^ 
Chester  was  co-extensive  with  the  township ;  that  fish  was 
uki  on  every  day,  except  Sunday  and  Chrisfmc^'day :  it 
was  exposed  to  sale  in  the  old  market-^lace,  which  was 
a  pnUk  street,  and  in  no  other  place  with  the  permission 
of  the  lord  of  the  market  It  was  frequently  very  much 
crowded,  and  persons  firequenting  it  were  much  incon- 
venienced by  carriages,  and  the  stalls  were  somethnes 
knocked  down.  It  appeared  that  the  fishmongers  had 
made  Application  to  the  plaintiff  for  more  space,  and 
Ant  he  had  desired  his  steward  to  'fix  on  some  more 
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1S97.  convenient  i^t ;  and  that  he  had,  within  a  few  years,  ez« 
pended  20,000/.  in  making  a  new  market-house  for  flesh 
and  vegetables.  The  defendant  had  a  stall  in  the  fish* 
maiket  which  he  might  have  occupied  to  the  exclusion 
of  others;  but  in  the  year  1825  he  took  an  old  house 
out  of  the  market-place^  but  adjoining  to  it,  and  opened 
a  shop,  and  exposed  to  sale  and  actually  sold  fish  there* 
The  plaintiff  told  him  he  could  not  permit  him  to  expose 
fish  to  sale  out  of  the  market,  but  the  defendant  insisted 
he  had  a  right  to  sell  in  his  own  house.  The  defendant 
attempted  to  prove  that  fish  had  been  sold  by  retail  in 
shops  out  of  the  market-place ;  but  he  did  not  shew 
that  it  was  ever  so  sold  by  retail  with  the  knowledge 
of  the  lord  of  the  market,  or  that  there  was  any 
fishmonger's  shop  in  Manchester  out  of  the  market  It 
was  contended,  on  the  part  of  the  defendant,  that  the 
plaintiff  had  no  right,  as  mere  grantee  of  a  market, 
to  prevent  any  individual  from  selling  fish  in*  his 
private  house,  out  of  the  market-place ;  and  assuming 
that  such  a  right  might  exist,  there  was  not  sufficient 
evidence  to  shew  that  it  did  exist  in  the  present  case : 
and,  secondly^  that  the  plaintiff  could  not  recover,  be* 
cause  it  q;>peared  that  there  was  not  convenient  acooiB- 
modation  &r  the  public  in  the  market.  The  learned 
Judge  told  the  jury  there  were  two  questions  for  their 
'  consideration ;  first,  whether,  from  the  state  of  the 
market-place,  the  defendant  had  any  reasonable  ground 
for  quitting  his  stalls  and  for  selling  in  his  own  house  ?  and 
upon  that  he  observed  that  the  defendant,  when  applied 
to  by  the  plaintifi^  did  not  allege  any  want  of  accommo- 
dation in  the  market,  but  insisted  on  his  right  to 
sell  in  hb  own  house.  The  second  question  was^  whe*< 
ther  they  were  satisfied  that  the  plaintiff  had  or  had 

not, 
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not,  89  lord  of  the  manor  and  market,  a  right  to  euct  1827. 
staUage,  in  respect  of  all  fish  sold  in  Manchester,  al- 
though it  was  sold  oat  of  the  market-place  ?  and  he  di- 
rected them  to  find  for  the  plaintiff,  if  they  thought  that 
he  had  established  such  exclusive  right,  and  that  the 
defendant  had,  fi'om  the  state  of  the  market,  no  sufficient 
groond  for  selling  in  his  own  house.  A  verdict  having 
been  ibnnd  for  the  plaintiff,  a  rule  nisi  for  a  new  trial 
was  obtained  in  last  Michaelmas  term,  on  the  ground 
that  there  was  no  evidence  of  a  right  in  the  plaintiff  to 
prevent  other  persons  from  selling  in  their  own  private 
houses ;  and,  secondly,  that  the  plaintiff  not  having  pro- 
vided sufficient  accommodation  for  the  public,  could  not 
recover;  and  Prince  v.  Lewis  {a)  was  cited. 

TheAltome^'General,  Starkie,  and  Parke,  now  shewed 
cause.  There  was  sufficient  evidence  to  shew  that  the 
plaintiff  had  the  exclusive  right  stated,  in  the  declaration, 
viz.  a  right  to  compel  all  fishmongers  to  sell  in  the  open 
market-place,  and  not  in  any  private  house;  and  that- 
question  was  properly  submitted  to  the  jury.  Secondly, 
the  plaintiff  was  not  precluded  from  recovering  by  rea- 
80D  of  his  not  having  allowed  sufficient  space  for  persons 
frequenting  the  market.  As  to  the  first  point,  the  privi- 
l^e  of  holding  a  market  is  in  its  nature  exclusive.  The 
privilege  is  beneficial  to  the  public  as  well  as  to  the  lord 
of  the  market;  for  the  public  derive  an  advantage  from 
the  supervision  exercised  by  the  lord  of  the  market,  in 
respect  of  the  articles  there  brought  for  sale.  The  lord 
derives  an  advantage  from  the  tolls,  stallage^  &c. ;  but 
neither  the  public  nor  the  lord  could  have  the  full  be- 
nefit of  the  mmrkel  unless  the  right  were  exclusive.    It  is 

(a)  SB.^C^SeS. 
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ld«T.  accordingly  well  established,  that  where  the  franchise  of 
a  market  exists  a  private  person  cannot  sell  in  a  shop, 
so  as  to  infringe  on  the  rights  of  the  owner  of  the 
market  In  Clifton  y.  Chancellor  {a)  it  is  said,  that  the 
King  cannot  grant  that  a  shop  shall  be  market  overt  (£} ; 
and  that  is  adopted  by  Lord  C.  B.  Comyns^  in  his  Digest^ 
tit.  Market  (E),  and  2  BM.  Abr.  123.  1.  SO.,  Wood^s 
Inst.  208.,  and  the  Prior  of  Dunstabl^s  case  (c),  are  to 
the  same  effect.  Indeed,  in  all  the  cases  where  an 
action  for  damages  has  been  brought  for  an  injury 
to  a  milrket,  where  once  the  right  of  market  has  ^leen 
established,  the  question,  whether  the  plaintiff  is  entitled 
to  recover  has  been  reduced  to  this,  whether  the  plaintiff 
has  sustained  any  damage  ?  It  has  been  assumed  in  all 
the  cases,  that  the  privilege  is  in  its  nature  exclusive ; 
and  the  question  has  been,  how  far,  at  what  distance  of 
time  or  place,  another  party  can  exercise  a  right  of  sell- 
ing without  prejudice  to  the  lord  of  the  market.  Several 
such  cases  on  the  subject  are  collected  in  Yard  v.  Ford{d). 
Thus  it  has  been  decided,  that  if  a  market  be  held  on  the 
same  day  within  certain  limits,  it  must  be  intended  in 
law  to  be  to  the  damage  of  the  lord ;  but  if  it  be  on 
a  different  day,  then  whether  it  is  injurious  or  not  is 
matter  of  evidence  for  the  jury.  But  Modey  v.  Chad^ 
wick  and  others^  Trinity  term  1782,  is  an  authority 
expressly  in  point  to  show  that  the  plaintiff  in  this 
case  is  entitled  to  recover.  That  was  an  action  by  an 
ancestor  of  the  plaintiff  against  Chadwick  and  others 
for  defrauding  the  plaintiff  of  the  profits  of  his  market  by 
erecting  another  market,  near  the  plaintiff's,  for  selling 

(a)  Uoore,  624.  (p)  ue.to  bind  itrangen. 

~(e)  11  /r.  6.  19.  a,  and  cited  in  th«  caie  of  the   City  of  Lamd&n^ 
«Cfo.  127. 

(tf)  S^atiful.X72. 

fleih- 
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fleshriwat  fi>r  bir^  and  reward,  without  the  licence  of 
the  plaintifi.  Upon  special  verdict  it  was  found  that  the 
plaintiff  was  seised  of  the  franchise  of  the  market,  and 
that  the  defendant  erected  stalls  very  near  his  market, 
and  took  money  in  the  nature  of  rent  for  those  stalls, 
and  that  the  profits  of  the  plaintiff's  market  were  thereby 
diminbhed :  the  Court,  after  argument,  gave  judgment 
for  the  plaintiff,  (a}    Assuming  that  it  does  not  follow 

that 


(o)  Tbe  following  noie  of  the  judgment  of  the  Court  of  King's  Bench' 
ia  Mkdof  ▼.  Ckathoick  and  thera^  was  read  by  the  Attamey-  General, 

XabI  Man^idd  C.  J.  This  is  an  action  upon  tbe  case,  brought  by 
Sir  Jokn  Parker  Mosley  against  the  defendants ;  and  it  was  for  depriving 
and  defrauding  the  plaintiff  of  the  profits  and  emoluments  of  his  market 
by  «rcQti9g  ao^fther  marlbet  in  a  certain  place  near  the  plaintiff's  market* 
for  selling  and  exposing  to  sale  flesh-meat,  for  hire  and  reward,  without 
the  licence,  and  against  the  will  of  the  plaintiff.  There  is  a  special  Ter- 
dtet,  and  the  resolt  of  that  spedal  Terdict  is,  that  the  plaintiff  was  seised 
Qf,4  frmvcbisa  for  holding  a  market,  and  that  the  defendanu  erected  about 
1^  stalls  very  near  his  market,  but  that  thej  took  no  toll :  thej  had  no 
pretence  of  a  pie-poudre  court ;  they  had  no  clerk  of  tbe  markfet ;  and  they 
ott^  took  money  in  the  nature  of  rent  for  the  stalk  whidi  they  had 
ererted.  Hie  question  was,  Whether  this  action  would  lie,  or  whether 
it  was  a  damage  ?  and  the  special  yerdict  finds,  that  there  was  a  dimino- 
tidn  of  the  profits  oFthe  plaintiff  arising  from  the  market,  to  the  amount 
qf  SCMLi  ibi|t  tl|e  aiaoiint  of  tli#  sum  is  not  material ;  and  the  great  question 
which  arose  out  of  the  special  Terdict  was.  Whether  an  action  would  lie 
1^  the  owner  of  such  a  market  against  another,  who  only  nude  a  rent  of 
h»iMrti)aad  appKed'to  tbe  Use  of  selling,  which  was  a  lawful  act,  and 
topk  n9thjiv  that  amounted  to  an  \ifurpation  of  a  franchise  upon  the  crown  7 
Upon  consideration,  we  are  of  opinion,  that  we  are  bound,  by  the  authori- 
ties dtcd  in  this  case,  to  say,  that  this  was  a  damage  that  carried  with  it 
tiBt  aact  cf  ii^Bcy  ilitt  ia  auflSclcnt  to  stpport  an  action.  The  principal 
•mhonties  that  were  cited,  we  think,  condode  the  question.  In  Br.  Jbr* 
tit.  Preteription,  pi.  98.,  there  is  died  a  case  (Vom  the  Year  Dooks  of  the 
It  H^-e,  pi.  15.  That  was  an  action  of  trespass  by  the  prior  of  Dun- 
<taHr»  «lleging»  that  whereas  be  an4  his  predecessors,  dqae  out  of  mindy 
had  held  the  market  in  DunitabU  such  a  day,  and  had  the  correction  of 
the  market,  and  the  butchers  who  sell  victuals,  should  sell  in  the  high 
street,  i^p  the  stalls  in  tbe  market  by  him  assigned  for  them,  for  which 
the  plaintiff  had  one  penny  a  day  for  every  stall,'and  that  the  ^fendant  iold 
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^t  where  there  is  a  grant  of  a  market,  the  grantee^  aa 
a  oonseqaenoe  of  law,  has  a  right  to  prevent  the  owners 
and  inhabitants  from  selling  in  their  private  houses, 

witfaki 

in  his  house  (a),  bj  whidi  the  plaintiff  lost  the  advantage  of  bit  stallage,  and 
the  correction  and  so  forth  of  the  market ;  and  this  was  admitted  to  be  a  good 
prescription.  The  defendant  prescribed  that  be  wid  all  houeeboldert  us«d  to 
sell  in  their  houses,  and  the  Court  was  of  opinion,  that  that  allegation  by  the 
defendant  tivii  a  bad  prescription*  If  a  man  has  a  market  in  one  part  of  the 
town  €€  Dunstable,  the  inhabitants  of  the  other  parts  of  the  town  cannot 
erect  new  bouses,  and  in  their  houses  and  stalls  sell  meichandiie ;  lor  thia 
is  to  the  damage  of  the  market,  as  in  the  2  £dm»  2.  is  admitted.  In 
S  KolL  Ahr>ifiU  Market  (B),  pL  1.,  it  is  laid  down,  if  a  man  has  a&ir  in  a 
certain  place,  those  who  have  their  houses  near,  adjoiinug  to  tha  IUr»  eanaot 
lawfully  open  their  shops  to  sell  the  commodities  in  the  faur,  but  stallage  ia 
due  for  them,  for  they  cannot  take  the  benefit  of  the  fiur  without  paying  the 
duties  which  belong  to  the  person  who  has  the  property,  as  determined  in 
MkkMhnoMp  ISJae.  S»  in  Neminion  Fait  case,  AHttMi,  150L  c  69,;  md 
£raeton,  lib.  4^  c*  46.  foL  235.,  shew  that  a  new  market  canQot  be  erected 
in  the  vicinity  of  an  old  one  without  a  fresh  grant.  In  the  case  of  Yard 
V.  Fordy  in  9  Sound.  172.  and  1  £atfru,296.,  whfchf  is  a  case  Atk6^ 
directly  in  point  with  the  pnoMut^  opon  whidi  we  lay*giMt.  etrfsa  in  the 
judgment  I  am  now  delivering,  the  declaration  stated,  that  the  plaintiff 
was  seised  in  fee  of  a  market  upon  every  Wednesdayp  for  buying  and  sell- 
lag  all  goods,  and  so  on,  together  with  toUage,  ahdhige^  and  pica^  and 
all  odier  profits,  oommoditiesy  and  emoloments  whatsoevjir  t»  the  said 
market  belonging,  and  that  the  defendants,  withoot  any  lawful  warrant  or 
anthority,  at  M^burtony  which  is  within  seven  miles,  ereeteda  new  market 
upon  every  Tuesde^,  and  continued  the  said  maricets  so  newly  erected  till 
the  time  mentioned  in  the  dedaratioo,  whereby  a  great  quantity  of  the 
goods  In  the  said  market  so  newly  erected  were  sold,  to  the  great  damage 
of  the  plaintiff,  and  the  great  nuisance  of  his  market,  and  by  reason 
whcrsof  the  plaintifflost  the  toll,  sUUage,  and  other  profits  and  emolu- 
ments, wlitch  he  should  have  bad.  It  is  to  be  observed,  that,  in  this  case, 
there  was  no  allegation  that  the  defendant  took  toll,  or  had  a  court  of  pie 
poudre,  or  any  thing  which  would  have  amounted  to  a  usurpation  of  a 
fianchssa  upon  the  crown.  Tunsdeti  said,  if  he  bad  had  a  patent 
to  levy  his  market^  perfaaps  it  would  have  been  more  doubtful;  but 
it  appeered  that  the  delendant,  without  any  lawful  warrant'  or  autho- 
rity, that  is  to  say,  without  patent  or  prescription,  had  levied  ifafs 
maifcat,  to  the  nuisance  of  the  plalntiffi,  which  was  an  ancient  market, 

(a)  In  the  Tear  Book  bets  sUted  to  have  done  this  occiiAir»a»d  10  ibee 

procured  others  to  do  the  like. 

and. 
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witbin  die  pteciact  of  bi9  market,  stall  such  a  ri^t  may  18S7* 
have  been  granted,  and  the  evidence  of  the  exerci^  of 
the  right,  ia  this  case,  was  sufficient  to  show  thiit  such 
was  the  nature  of  the  grant  in  this  case ;  for  the  in* 
spectors  of  the  market  seized  unwholesome  fi^h  put  of 
the  market-place,  and  it  appeared  that  there  was  not  in 
JefaacAecfer  any  fi^mionger's  shop  excq>t  in  the  market* 
place. 

Then,  as  to  there  not  being  sufficient  accommodation 
lor  the  public  in  the  market,  it  is  no  answer  to  the 
action,  because  the  defendant  had  a  stall  in  the  market- 
place, and  might  have  occupied  that  stall  at  the  very 
time  when  he  was  selling  fish  in  his  shop.  This  case  is, 
llierefbre,  distinguishable  from  Prince  y.  Lmis  {a\  for 
ia  that  case  there  was  not  room  for  the  defendant  oa 
ordinary  occasions,  and  he  had  no  notice  that  there  was 
room  in  the  market  for  him  on  the  particular  occasion 
v^en  the  aHeged  cause  of  action  arose. 

Gumey^  Patteson^  and  WightmaHf  contra.  It  was  not 
distinctly  left  to  the  jury,  whether  a  person  could,  with 


•nd.  therefore,  the  defendant  was  an  apporent  wrong-doer,  and  had 
no  colour  for  doing  so;  and  judgment  was  given  for  the  plaintiff. 
In  the  ease  of  The  King  ▼.  Marsden,  3  Burr,  1818.,  IFUmot  J.  says,  the 
reason  why  a  (air  and  market  cannot  be  holdcn  without  a  grant,  is  not 
merely  for  the  sake  of  promoting  traffic  and  commerce,  hut  for  the  like 
reason  as  in  the  Roman  law,  for  the  piesenration  of  order  and  prevention 
of  irregular  behaviour.  Ubi  est  multitudo  ibi  debet  esse  rector.  The 
crown  will  not  grant  a  fair  and  market  without  a  writ  of  ad  quod  damnum ; 
and  if  it  do«  the  owner  of  another  market  may  bring  an  action  or  scire 
Ihcias  gainst  the  giantee,  and  the  argument  must  conclude,  i  fortiori, 
i^^ast  a  mere  wrongdoer,  rather  than  against  the  person  colourably 
claiming  under  a  grant  from  the  crown.  Upon  these  authorities,  we  are 
of  opinioa  that  the  plainiifi*  is  entitled  to  recover. 
{a)  5JB.4^C»865, 

Vot.  VII.  E  area^ 
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•Itit*  •  teasokiable  regard  to  his  own  safety,  place  hiandf  in 
4he  market,  and  sell  his  gciods  there;  The  evid^noe 
•hewed  that  the  market  was  very  much  crowded^  and 
that  the  stalls  were  frequently  koocked  ddwn  by  cat^ 
riages.  The  market-place  was  not  only  incoriv^tiienl 
but  dangerous.  Here  the  plaintiff  being  lord  of  th« 
manor)  which  was  co-extensive  with  the  township,  m^bt 
ha?e  held  the  market  in  any  place  within  the  town^ 
bbip.  Then  as  to  whether  the  lord  has  a  right  to  pfro* 
vent  a  man  from  selling  in  his  own  private  house?'  it 
may  be  questionable  whether  any  such  right  can  exist  in 
point  of  law.  This  is  distinguishable  from  the  iPnor  ^ 
DunsUAl^B  case  (a),  for  there,  another  market- was  set 
Bp.  That  case  only  establishes  that  if  there  be  tf  ^rant 
of  a  market  in  one  part  of  a  town,  the  infaabitants-of 
another  part  cannot  erect  a  new  market,  and  there  sett 
their  goods,  because  that  is  to,  the  damage  of  the  lord 
of  the  market.  In  most  of  the  cases  the  lord  ^^ba  Aw^ 
prived  of  his  toll.  That  appears  to  have  been  so  in  the 
Dorking  Market  case,  from  the  observatiokis  madeiUpdn 
it  by  Lord  Ettenborough  ia  the  BaiUffi  of  T^k^^bUry^, 
Dision  (fi)»  [Lord  Tenterden  C.  J.  Lord  Ellekliormgh 
must  have  meant  stallage :  it  was  not  necessary  for  him 
to  distinguish  toll  from  stallage^  Toll  is  not  u^erdetit 
to  a  market,  but  the  subject  of  specific  grant ;  stalla^ 
is  derived  from  the  right  to  the  soil,  and  so  is  pickage. 
In  Cditi.  Z)i^*,  tit.  Mu}*ei,  (F)  4.,  thi^  is  laM  doi^ni-^The 
owni^r  of  a  house  next  to  a  fnir^^r  market  da<t^' opm 
bis  shop  for  selling  in  b  market,  mtkout  pctpnie^  '^ 
wkdUtge:  t^  if  he  takes  the  benefit  t»^  the'i|i^k6t,''h« 
ought  to  pay  the  duties  there."     This  is  said  to  have 

(•)  11  H;  6.  I9a.  .     .  {h)6Eaftt^^ 
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lieeu .«»  i<uled  V  ,U)6  CoMt  ie  the  J^mif^m  JP4iir  oas%  ,1  f  tf  • 
mirtniv]^  Wihe  Pi^ioioQ  of  Doddridge  i.  In  Fivi«,4^^ 
tit  JUtfiito;  «k  jbaftid,  <f  If  q^p<if8po  has  a  diop  mar  a 
&tr  or  market)  be  roi^y  sell  K\kuv^  on  payment  cf  9talkigia^ 
but  not  otherwise."  In  the  Dorking  Market  caae,  r&- 
$tfred  m  in  The  Batiigi  qf  Tewkesbury  v.  Brickndl{aU 
H  appeared  that  a 'ipaa*  bad  fitted  up  an  inner.  rooM 
IB  a  pttWio^hoMae,  and  pitched  and  sold  com  ther«b 
iKH  merely  his  -H>wn  oorn>  but  that  of  others.  That 
ira3  aeMiitg  up^aiaptber  market.  It  by  no  means  follows 
ftomibe  Mtjire  of  a  grant  of  a  market^  that  the  lord 
shall  have  a  r^ht  to  prevent  others  from '  selling  in 
lheir:awici.piimtehouses  in  or  near  the  market;  and  aV- 
ihoi^h  a^  private  pepwoovmay  have  the  right  to  sell  10 
1us.0(m  lMH»e  a  cojoomodity  usually  sold  in  the  marker 
ha  cannot^  iherefbve,.  set  up  another  market.  Now 
^  is  a -great  benefit  to  a  grantee  to  have  a  right  of 
mar^  in  a  plaoe.  where  another  cannot  intecfere  with 
JBvim»:  The  plaintiff  does  not  complain  that  the  defc^ati^ 
aet.iip  anp^ber  nfajrket»  but  merely  that  he  sold  good»  ifi 
\A%  oaiFn  hogse.  In  the  Prior  of  Dumtabl^^  ca^  the 
^tefisndant  was  4;ba^ge4  ^th  procuring  other  persons  tp 
fi^Ui  in  ]^  own  hou^  That  was  settiQg  up  apotb^nr 
fmfk^  ac4  iiir  tt|at:respect  it  i^esemUed  the  case  pf  t)ie 
ticking M9rJceU,\      ,  .  .      ..  i    : 

-'-•  ^  •  1  "  '"  •      ■    "      --■    ''•'•"'    '  *  ■•  •"•• 

ctiter<Ji,T«vi5iiHi>.5N;  Q,h  .1  am  <tf  opinioa\that  tbi# 
iw^'OMght.  to  b^  dJAf^barged.  Wo  are  not  1  called  uppi^ 
T(Hi  ^.pi^ent><Ky;asio«0  .^o.  l^y  down  w  a, general  rule 
•rtd4wJM»f>U<^  )mff^ .  tba^  tli^  grajit  of  :a  med^et  Sot  tbi 

U/J..I     •  J     b     .-      ''     '.       1  .      ••  ^  '    ■   .     " 

(a)  2  TaunU  133. 
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i^^i       sale  of  certfliii  things  neeessttrily  aarries  with  it  Bn  ex- 
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elusion  of  the  right  of  sale  of  mmilar  cOtnifioditie&  in  a 
^g^idhit,.  private  house,  whether  the  marklet  is  convenient  or  not, 
because,  admitting  it  to  have  been  a  question  of  tact, 
v^hether  the  lord  of  the  market  had  that  exclusive  right 
on  the  present  occasion,  the  evidence  abundantly  shows 
that  Sir  Oswald  Moseley  had  that  right;  and  the  ver- 
dict of  the  jury,  given  upon  that  evidence,  decided  the 
question  of  fact,  which  was  distinctly  left  to  them.  In- 
deed it  is  a  most  extraordinary  circumstance,  that  in 
such  a  populous  town  as  Manchester  die  defendant 
shouki  not  have  been  able  to  prove  half  a  dozen  instances 
of  shops  having  been  continually  open  for  the  fide  of 
fish.  The  want  of  such  a  convenience  in  such  a  pkce 
as  Manchester  appears  to  me  abundantly  to  shew  that 
the  exclusive  right  of  the  lord  must  have  been  known 
and  recogtiized. 

Another  point  made  was  as  to  the  insufficiency  and 
inconvenience  of  the  market  itself,  in  the  place  where 
it  is  holden.  As  to  that  insufficiency,  the  defendant  has 
no  ground  of  complaint,  for  he  had  a  stall  which 'he 
might  have  used,  at  the  time  when  he  sold  fish  in  his 
private  house.  As  to  its  inconvenience,  it  appears  that 
the  market  is  holden  in  that  place  where  in  ancient  time 
it  had  been  holden;  not  in  a  place  convenient  for  a 
market  certainly,  but  in  the  public  street,  where  most 
ancient  markets  were  held.  In  modem  times  many 
market  places  or  houses  have  been  built  adjoining  t6  or 
a  little  way  removed  from  the  street,  but  formerly  all 
markets  were  holden  in  the  public  streets.  And  if  the 
ancient  market  has  been  held  in  the  public  street,  can 
we  say  that  because  population  and  coiBmeroe  have 

increased. 
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iacrea^ed,  «iid  dfat  4  greiiter  nupiber  of  €i9i:riiige&  puss  ^ft97f 
thraugh  the  sCreel  in  modem  times  tbaa  passed  iu  ^;3^ 
wcieot  tuneSf  the  lord,  therefore^  U  to  lose  bis  fran^  ..js^^^ 
cbise?  Ifi  ipdeed,  it  could  have  been  proved  that  any. 
complaint  or  remoqstrance  had  been  made  to  the  lord 
on  the  sabject)  as  be  has  the  power  to  hold  the  market 
in  any  part  of  Manchester^  he  being  the  lord  of  the 
manor  and  owner  of  the  soil;  and  that  after  complaint 
and  remonstrance  on  the  part  of  persons  frequenting  the 
market,  be  had  persisted  to  hold  the  market  in  this  place 
wbm  be  mig^t  have  holden  it .  elsewhere,  there  might 
have  been  some  foundation  for  the  argument  addressed 
lo  ui  on  the  part  of  the  defmdant,  but  in  the  absence 
of  any  sooh  proo^  I  think  that  the  Court  ought  to 
maintain  this  ancient  right;  for  as  a  goieral  rule,  I 
tbink  that  all  .ancient  rights  and  ancient  establishments 
ought  to  be  upheld  by  us,  as  far  as  by  law  they  may. 
Upon  tbe  wjM>le,  I  am  of  opinion  the  rule  must  be 
diadMu^ad*. 

BjorUY  i. ,  The  only  doubt  which  I  have  entertained 
aa  to  any:  pact  of  this  case  related  to  the  right  claimed 
by  Sir  Oemafd  MoUlaf  to  exclude  all  persons  from 
seiling;  ia  their  owu  houses  such  commodities  as  were 
nsaally.  sold  in  the  market  The  case  oi  Mosley  y. 
CAoiten^. does  not,  as  it  seems  to  me,  advance  the  aiv 
gmnentnpbn  that  point*.  It  was  there  decided,  that  the 
inrd/faafiis.'a  right  of  market  in. a  paKticular  place,  a 
stcaiQ;er  oouldnotJawfiilly  aet  up  what  in  reality  was  a 
difiereatiaaarkeik  in  that  place.  But  the  exclusive  righl: 
dakmed'ittayl>y  law  exist,  and  the  question  was,,  whether 
upoit   tbe  evidence  the  franchise  of  the  plaintiff  en* 

E  S  titled 
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V6&^.  titled  him  to  thfet  excldsriire  right*  Of  that  thef«  ¥^n« 
Bbundant '  evidence,  for  iiHiere  there  Is  a  gtant  of'  i» 
fratk^hise,  the  exercise  of  fh^  right  under  the  grant  Is 
evidence  of  the  nature  and  extent  6f  tb^  right  of* the 

•  grantee.  Generally  speaking,  where  a  Market  id  grahted 
to  a  particular  indivtduati  he  may  either  permit  every 
place  within  the  specified  limits  of  the'  market  tor'- ^ 
the  place  where  articles  may  be 'sold,' or  he  niay,*  if 
he  thinks  fit,  fix  upon  a  particnla^  place  withiTi'whteh 
the  sale  shall  take  place;  and  be  may  day  that  dMferent 
places  shall  be  appropriated  to  the  sate  of  differ^At 
anicles;  and  he  may,  in  the  first  instance;  if  tvse  thiinli^fit, 
exclude  every  private  house,  and  prevents  the  oWiier 

'  from  selling  within  that  privdte  houtie  bny  ^of  those 
articles.  But  then  it  is  always  a  question  of  faet  wiifetll^r 
there  has  been  in  the  particular  instance  suish'^n^-^ 

-  elusion  orn^t,  and  such  on  appropriation' of  li  part^lbr 

'  place.  In  this  case  it  did  at' first  appaar  sinfgtri^r,!  tlllit, 
in  so  large  a  place  as  Manchesttr^  fish  andbtitbh^s 
meat  should  be  excluded  from  sale  in  private  'hoMte. 
'The  evidence  in  the  cause  #as  however  sufiStsieiit'^ 
sbew  that  tfaere^  had  been  in  fhctsucb^at^^dlu^iotfy  «&d 
the' autliorities  establish  thAt  by  low  ^tiob  Mi<'exehisi^ii 
may  take  plac^  The  case  of  tba  Pfi»  of  DmsMU  is 
4m  anciebt  authority  on  that  point,  andit  is^ripcogirt^ 
by  Uord  C.  B.  €b%ir  in  his  Dig^ti  tit.  Stfei^i  ^'^In 
CiirMm  s(r*  Salidd  {u) .  it  was  dectdedy^'  tbAI  •  th^loMI^  a 
narket  might  detenaine  in^IgM!  part^ofitlie^to^tesitip 
it  should  .be  beld^^ and*  might  shift' it  Akxtt  pben'ito 
place,  or  confine  the  right  of  holding  the  market  to  a 
particular  plitc&«  i)kmi  if  he  JUifi^a^  to  a 

(a)  J  fatf,  5S8. 

particular 
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pwtiffQlbr  places  be  may  exclude  every  privaie  houses  $ni      IMS* 

rtqoifa.  ihat^  every-,  person  ^ball  ceafe  ta  ^ell  oc  expose 

bif^  wares  .fer-s*!^  eiceept  wilhm  tbo^  limits  in  wUob  he 

dettrnHHes  tb^t  they  shall  he  sq14  or  expoeed  for  sale» 

.  a94  sttl^eet  tb(«»  to.$ii0b  burd^ii3  and  swb  examination 

-aa oit^arlicle^  wpoaed  to aale  within  ufaoi^  limits  ate 

;iinh)ect  to^    Tben  if  that  point  be  removed,  the  4»n)y 

•qycufipn  is^  Was  there  or  was  there  not  n^Iigenee 

<H|-.|hejpart  of  the  lord  in  not  providing  better  ac- 

•  '^popiodatioii  for  persons  'from  time  to  time  resort* . 

ipgrto  tbe  market?    I  take  it  to  be  implied  in  the 

leiQM  in  which  a  market  is  granted,  that  the  grantee^ 

if  be  oOD^ipe  It  to  particular   parts  within   a  town, 

.ab*{l  fix  k  in  such  parts  as  will  from  time  to  time  yield 

^  to^tbfd  pabUc  reasonable  accommodation ;  and  that  if 

Ih^i  place  x>QQe  allotted  ceases  to  give  reasonable  aoeom" 

.modalion,  ha  Js  bound,  if  he  has  land  of  his  own,  to 

•fi^ropriatelmid.on  which  to  hold  it;  or  if  not,  to  get 

kud  (it)m  other  people  in  order  that  the  market  which 

.  was.i^riginally  granted  for  the  benefit  of  the  public^  as 

iweH.e^for  the  benefit  of  the  grantee,  may  be  efiectually 

;  Jbelds'iand^et  the  puUic  may  have  the  benefit  wUch 

1  iLM§9  lODPginaUy  intended  they  should  derive  fcom  it 

.That  was  a  question  for  the  jvYf)  and.jfi.thia  case.it 

I  ji^ff§tm\tja  have  beed<  left  &irly  and  properly  to  them* 

iWheihet-I  might  have  come  to  .the  same  comalubioniis 

a4iffi)rent  qpAe»tioD;  but  the  jury  having  tbemaltor  left 

to  thrir  4X»n$ideratioo«  Ibund/thet  mo  Ui^roe  wssJm- 

•puteUe  t»  Ae  jloed  .<>f  the  maiton  in . thiiS  ]^pt0t<  i  > 

*•     J*.  .11'. 1,1     •  '.      ■•!•  r        '•       ''    .'     ••  .     •     'li'i'    "u    ,<\     J 

i    MiMUmKiS.  ilAD[valsofeftI}CLs4meop{ifi«tt«..I)ihipk 
both  diose  points  were  properly  left  to  the  jury,  and  I 

£  4  cannot 
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18S7*  cannot  say  tbut  they  have  come  to  a  wrong  oonelusioift 
so  as  to  authorise  w  to  set  aside  the  vecdicL  H  the 
qBestioQ  in  thi»  case  had  been,  whether^  where  the  lord , 
has  a  right  to  a  market^  it  foUows  aft  at  oeceasary- 
consequence  of  law  resulting  from  sodi  xight^  that  he 
may  prevent  persons^  being  inhabitants  of  the  place^ 
from  sellmg  in  private  houses^  I,  fbir  on^  should  have 
hesitated  before  I  acceded  to  that  proposition  $  but  I 
think  sueh  a  right  may  exist,  wherever  there  is  an^ 
ancient  right  to  a  market  either  by  grant  or  pre* 
.  scription.  1  am  bound  to  say  that  the  right  may  exist 
in  law  so  as  to  go  to  the  exclusion  of  others.  The 
King  may  grant  a  right  of  market  at  the  present  day 
in  case  it  is  beneficial  to  the  public  But  where  the 
King  grants  a  new  right  of  market  for  butcher-meat 
or  fish  in  a  place  where  there  are  persons  carrying 
on  the  trade  of  a  butcher  or  fishmonger,  it  by  no 
means  follows  that  the  grantee  can  compel  them  to 
come  to  the  market,  and  to  desert  their  ancient  mode 
of  carrying  on  their  trade.  I  feel  a  great^  difficulty 
in  saying  that  it  follows  as  a  consequence  of  law, 
that  in  such  a  case  the  lord,  having  a  right  of  market, 
may  or  can  compel  persons  who  are  inhabitants  of 
the  place  to  come  to  his  market.  The  question  whe- 
ther he  could  do  so  must  depend  upon  the  fact,  wlie- 
ther  the  market  be  an  ancient  market*  1(  the  market 
be  an  ancient  market,  and  the  lord  at  all  times  ap* 
pears  to  have  prevented  a  sale  in  private  houses, 
.the  exercise  of  such  a  controul  is  evidence  or  the 
right.  I  think  iu  this  case  the  evidence  established 
'such  a  rights 

Rule  discharged. 
On 
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On  raoTii^  for  the  rule^  Brou^Um  intimated  that  he 
should  also  move  fair  arrest  of  judgmeDt»  od  the  ground, 
tbat  bj  an  old  statute  (a),  the  holdmg  of  a  market  on 
certaia  feastMlays  {Jscensifm-day  and  Good  Fridm/)  was 
ptohibited;  and  that  all  the  ooodCs  u  this  declaration 
di^ed  liat  market  to  be  held  on  certain  specified  days  in 
the  week,  wkhoaC  any  exception  as  to  those  feasts.  But 
PitUeiom  now  admitted,  that  the  case  of  Comyng  v. 
RM^{b)  was  an  aathority  to  shew,  that  where  the  law 
raises  the  exception  it  need  not  be  stated  in  pleading. 


*r 


1827. 


(«)  S7iEfeiuS.  C.& 


(6)  CVo.  .Sits.  485. 


RiGBY  and  Others,  Assignees  of  T.  W.  Wil- 
liams, against  Okell  and  Others. 


Monday^ 
June  25tfa. 


T^HLS  was  an  action  of  trover  brought  to  recover 
three  barges,  being  the  property  of  the  bankrupt 
before  his  bankruptcy,  but  which  had  been  conveyed  to 
the  defendants  by  a  deed  which  the  plaintiffs  contended 
to  be  fraudulent  for  undue  preference.  At  the  Summer 
assizes  for,  the  county  of  Chester^  1826,  the  defendants 
obtained  a  verdict.  In  the  Michaelmas  term  following  a 
rule  nisi  for  a  new  trial  was  obtained,  and  the  parties 
agreed  to  refer  the  cause  to  a  barrister.  By  the  sub- 
mi^ion  he  was  empowered  to  vacate  the  verdict,  or  to 
order  the  suit  to  be  prosecuted  as  he  should  think  fit. 
The  costs  of  the  cause  were  left  in  his  discretion.     The 

I  not  entitled  to  the  costs 

(  '  arbitrator 


A  Terdict  hav^ 
ing  been  found 
for  the  defend- 
ant»  and  a  rule 
for  a  new  trial 
obtained,  the 
cause  was  re- 
ferred to  a 
barrister,  and 
the  costs  of  tba 
cause  were  to 
be  in  his  dis- 
cretion.   He 
found  that  the 
plainttfis  were 
entitled  to  re* 
coTer,  and 
ordered  the 
defendants  to 
pay  the  costs 
of  the  cause : 
Held,  that  the 
plaintiflb  were 
of  the  Snt  trials 
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IBSn  fldciitrator  by'hb  iwiwd  fonad  that  -  die  (ked  was  art 
undue  preference,  and  void  as  againsl;  the  creditors  of 
the  bankrupt,  and  that  the  barges  were  the  property  of 
the  plaintiffi  as  assignees ;  and  be  directed  the  defend- 
ants forthwith  to  deliver  to  the  plainti&  the  possession 
o£  such  property,  and  to  pay  the  loosls  of  the  caase^  to 
be  taxed  by  the  proper  officer  of  this '  Court.  Tht 
Master  refused  .  to  allow  any  costs  to  the  plaintifis 
beyond  the  period  when  the  issue  was  joined  between 
the. parties*  A  rule  nisi  had  been  obtained  for  the 
Master  to  review  his  taxation. 

CoUingham  now  shewed  cause.  If  the  rule  for  a  new 
trial  had  been  made  absolute^  and  the  plaintiffs  hadob* 
taioed  a  verdict  upon  a  second  trial,  they  would  not 
have  been  entitled  to  the  costs  of  the  former  trial, 
Austen  v.  Gibbs{d).  The  arbitrator  by  his  award  has 
not  vacated  the  verdict,  but  merely  ordered  the  de- 
fendants to  pay  the  costs  of  the  cause  to  be  taxed  by 
the  proper  officer.  He  must  be  taken  to  mean  such 
costs  as  the  defendants  would  have  been  liable  to  pay  if 
the  plaintiffs  had  succeeded  on  a  second  trial. 

CoUman  contra.  By  the  submission  the  costs  were  to 
be  in  the  discretion  of  the  arbitrator,  and  he  has  awarded 
that  they  should  be  paid  by  the  defendants;  and  al- 
though the  plaintiffs  would  not  have  been  entitled  to  the 
costs  of  the  first  trial  if  they  had  succeeded  upon  a 
second,  yet  as  the  parties  expressly  agreed  to  leave 
all  costs  in  the  discretion  of  the  arbitrator,  and  he  has 
exercised  that  discretion,  and  directed  them  to  be  paid 

(a)  8  T.  12.  619. 

by 
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by  tile  defttidmts,  tbe  latter  are  bound  by  the  Bobi*       USSn 
miarioii'to  pay  tbem. 


IhrATRmisnvu^  C*J.  We  must  Hnd^rstand  the 
cosis^  of  the  iatise  in  that  sense  in  which  they  would 
ha^ie  been  vtidersleod  if  there  had  been  no  reference, 
bat  a  new'trfaly  and  the  verdict  upon  such  second  ti*tal^ 
diflbrent  frohn  what  it  had  been  on  the  first  trial.  Now, 
irbere*  a  verdict  i»  on  tbe  first  trial  found  tor  the  de* 
fendant,  and  on  a  second  for  the  plaintiff,  the  latter  is 
not  entided  to  the  costs  of  the  first  trial.  I  think  that 
the  arbitrator,  when  by  his  award  he  directed  the  de- 
fendants to  pay  tbe  costs  of  the  cause,  must  be  under- 
stood to  have  intended  those  costs  of  the  cause  which 
the  defendants  would  have  been  liable  to  pay  if  the  cause 
had  been  tried  a  second  time,  and  a  verdict  had  been 
"fiiund  far  the  plaintiffs.  This  rule  must  therefore  be 
iUfidsditged.  ' 

Rule  disc^rged. 


V  : 


OlKBii 
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Wednesday,  Xhc  KlNO  OgOinSt  GOSSE. 

June  27lh.  ^ 

Where  oDiy  TJPON  an  appeal  against  a  poor  rate  made  &r  the 
partners  was  parbb  of  St.  Jomes^  in  Poole^  the  sessions  confirmed 

resident  in  a 

parish:  Held,  the  rate,  subject  to  the  opinion  of  this  Court  upon  a 
not  be  rated  to  case  which  Stated  that  Gosse  and  two  other  persons 
^r^lnl^iTO^  earned  on  business  in  partnership  in  the  parish  of 
Ws'shli^^e  Sl.James^  in  Poole.  Gosse  was  the  only  partner  re- 
partnership  per-  gi^Q^i  [q  the  parish,  and  he  was  rated  in  respect  of  the 

aonal  property.  i-  »  r 

whole  of  the  partnership  personal  property^  in  which 
he  and  his  co-partners  were  equally  interested,  an4  i3^ 
in  respect  of  his  third  share  only. 

The  SoUcitor-Generaly  Brougham^  and  fV.  D.  Baylfg/ 
contended,  that  this  case  was  distinguishable  from  ^es 
V.  North  Curry  {a\  where  none  of  the  partners  was  re- 
sident in  the  parish ;  and  from  Rex  v.  Fryer  (b\  where 
all  the  partners  were  rated,  although  one  only  was 
resident.  Here  Gosse  has  an  undivided  interest  in  the 
whole  of  the  property,  and  may  therefore  be  rated  in 
respect  of  it.  The  overseers  would  have  great  difficulty 
in  ascertaining  the  quantity  of  interest  in  each  of  several 
partners. 

The  Attomey^General  and  Parke,  contra,  were  stopped 
by  the  Court. 

(a)  4  JB.  4:  C  963.  (6)  4ir«  j-C  961.  n. 

Lo^d 
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Lord  TfeNTERDEN  C.  J.    It  is  dear  that  this  rate        18C7. 
must  be  amended.     By  the  statute  43  Eliz.  c.  2.,  in-         -  - 

^  '  The  KiHo 

habitants  are  to  be  rated  according  to  their  ability.     If       agtiinu 

this  rate  were  to  stand,  Gosse  would  be  rated  according 

to  the  abili^  of  himself  and  others.  It  is  said  that  there 

will  be  difficulty  in  ascertaining  the  share  to  which  any 

partner  may  be  entitled ;  but  where  that  is  the  case  die 

rate  may  easily  be  imposed  in  respect  of  the  whole,  and 

the  party  may  come  and  discharge  himself  by  proving 

the  extent  of  his  interest. 

Rule  absolute  for  amending  the  rate. 

The  King  against  The  Inhabitants  of  the  Parish  f^ednrsday, 

^  __  Jim*  27th. 

BY  a  rate  for  the  relief  of  the  poor  of  the  parish  Where.  by«ct 
ofpartiamenty 

of  Liverpool^  in  the  county  of  Lancaster j  made  2 1st  certain  persons 

were  empow- 

Julif  1825,  and  duly  published  and  allowed,  the  trustees  erpd  to  make  a 
of  the  docks  and  harbour  oi  Liverpool  were  assessed  in  certain  rates 
the  sum  of  50,953/.,  in  respect  of  the  annual  value  and  ^hips  relortinff^ 
profits  of  the  dock  estates  within  the  said  parish,  vested  ^^*;  J^^te"" 
in  them  as  trustees  of  the  said  docks  and  harbours,  ac-  pro^><Jed  that 

those  rates 

cordiDff  to  the  followinir  schedule :  should  be  ap- 

°  *=*  plied  to  paying 

off  the  debt  in- 

On  the  dock  duties  -  -  ^50,000      J^^'^VdoTk?" 

On  three  cranes  at  the  new  wall  and  the  f**.^  ^  keeping 

It  in  repair,  and 
parade  slip  -  -  -  -  40        that  then  the 

*^     ,       r,  rates  should  be 

Engine*bouse,  5riWg^  S/r^rf  •  -  17         lowered,  reserv- 

ing sufficient  to 
keep  the  dcK!k,  &c.  in  repair :  Held,  that  the  Dock  Company  were'  not  rateable  to  the 
Klief  of  the  poor  ki  respect  of  the  dock  dues  received  by  ibtm,  nor  of  the  premises  pur- 
chased or  hired,  and  used  by  them  for  the  purposes  of  the  dock,  no  individual  having  any 
bcoefidol  occupation  of  those  premises. 

Office, 
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Ditto  King's  dock    -            -  -  -  26  r 

I  On  office)  Queen's  dock       *  .     -.  --  2§ 

.,  Ditto  Bridge  fitreet          -  - '  .  •  .     54i 

Ditto  Old  dj^jk       -            -  -  -  270 

Ditto  Gor^tf         -            -  •;  -  .    11 

DitXo  yard,  &c.  Trektham  Streei.    -  :  *  18&  : 

Ditto      -      -      -      Ditto  -  -      -  315.  . 

Against  this  assessment  the  trustees  appeal^  to  the 
Court  of  Quarter  Sessions  of  the  borough  of  Liperpoolj 
upon  the  ground  that  the  dock  estates  within  the,  said 
parish  are  not  rateable  to  the  poor  thereof.  The  Court 
being  of  opinion  that  the  trustees  were  Qot  ratable, 
amended  the  rate,  by  striking  out  the  foregoing  assess- 
ment, subject  to  the  opinion  of  this  Court  upon  the 
following  case.  The  dock  estates  within  the  pi^ristv  of 
Liverpool  are  vested  in  the  mayor,  aldermen,  l^ailiffs, 
and  common  council  of  Liverpool^  as  trustees  of  the 
docks  and  harbour  of  Liverpool,  by  virtue  of  several  acts 
of  parliament  (viz.  8  Anney  c  12.,  3  G.  1.  and  !!,(?.  ?. 
c.  32.,  2  G.  3.  c.  86.,  25  G.  3.  r.  15.,  39  G.  3.  c.  59., 
and  51  G.  3.  c.  143.,  all  of  which,  excepting  th^  second^ 
are  public  acts,)  and  consist  of  a  large  quantity. of  land, 
to  the  extent  of  100  acre^.  Part  of  those  estates  was 
granted  voluntarily  by  the  corp9ration .  of  Z/iwryoo/, 
part  was  sold  by  that  body  to  the  trust^s  for  a  pecunir 
ary  consideration,  and  other  parts  have  been  purctiased 
by  the  trustees  from  private  individuals,  according  to 
the  powers  given  to  them  by  the  said  acts.  Before  the 
construction  of  the  present  works  part  of  the  land  was 

waste,  both  above  and  below  hiffh-water  mark,  but  otlier 

•       ;  ...-*.»      .,  J-:      ...  L .:  »      Im- 

parts consisted  of  lands  and  buildings  m  tl^e  occupation 

"'"''*'"''   "^'    of 
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of  individuals  rated  to  the  relief  ef  the  poor  of  the  said 
parish. 

Tlie  dock  estates  at  present  consist  of  several 'wet  c^^h^  ^ 
docks,  in  which  vessels  may  be  constantly  afloat,  dry  nhtsbf 
basins,  that  is  to  Say,  dry  at  low  water,  wharfs,  piers, 
slip^,  cranes,  weighing  machines,  offices,  and  yards  for 
stoirhig  goads,  and  other  conveniences  requisite  to  iurm 
ti  cofoplete  dock ;  and  the  trustees  are  authorized  to  re- 
ceive large  sums,  under  the  name  of  dock  rates  and 
duties,  for  the  accommodation  of  vessels  in  the  said 
docks,  by  virtue  of  the  said  acts  of  parliament. 

The  trustees  manage  the  dock  estates  by  their  ser- 
vants and  agents,  who  receive  and  account  to  them  for 
the  dues  and  profits  arising  as  aforesaid,  and  no  part  of 
the  estates  and  premises  above  assessed  is  let  off  to  other 
persons. 

With  regard  to  the  application  of  the  monies  received 
as  dock  duties,  it  is  enacted,  by  the  8  Annej  r.  12.  s.  9., 
above  referred  to,  under  which  the  first  dock  was  built, 
^  that  all  and  every  such  sum  and  sums  of  money  that 
shatl  be  raised  an(l  received  by  the  duties  aforasaid,  after 
payment  of  the  expenses  of  collection,  shall  be,  by  the 
trustees  for  the  time  being,  applied  and  disposed  of  to 
the  building  and  repairing  the  said  new  dock  or  basin, 
and  other  works,  and  for  the  securing,  preserving,  and 
maintaining  the  said  dock  or  basin  and  harbour  of 
iJverpioiy  and  to  no  other  use  and  purpose  whatsoever.^ 
By  the  saine  section  the  collector  of  the  dock  duties  is 
required  to  keep '  accurate  accounts  of  all  his  receipts 
and  disbursements. 

By'tlie  fifteenth  section  of  the  same  act  nine  com- 
missioners'are  appointed  for  the  inspection  of  the  ac- 
coiiiiCJ^  wnic&  cbminissioners   *^  shall  and  may  order 
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such  account  to  be  laid  out  and  expended  to  and  for 

ngpnui'      the  uses  and  purposes  in  the  act  mentionecL  and  to  and 
TiM  Inhibit.  ^     ^  ,  .         ^  " 

•fito  <ii       for  no  other  use  whatsoever.  ^  .  ■    . 

By  the  fourth  section  of  the  11  6.2.  c.  3^.,  passed 
for  building  another  dock,  it  is  enacted|  **  that  ther^ 
shall  be  twelve  conunissioners  to  inspect,  aud^, ,  mod 
adjust  the  account  of  all  the  collectors'  receipts,  and.  dis* 
bursements  of  all  the  monies  collected  and;  l^vi^  by 
virtue  of  the  former  act  and  that  act,  who:  shall  b^  f^-- 
vested  with  such  and  the  sasae  powers  a«d  autl)qrijti|^ 
in  all  respects,  and  to  nil  intents,  con^nictionsn  i^^d^i^i;- 
poses,  as  were  given  to  and  vested  in  the  coinmi$?i^^i:s 
appointed  in  pursuance  of  the  foimer.actSt  or  eitil\er  of 
them."  ^  ,    ......  a  o;/t 

By  the  51  G.S.  r«14S.  5.125.,  the  mode  af,i;ypp$ijj{it|ffg 
the  commissioners  is  altered^  but^tt^el^ectq^  ar^^^^^t;)^- 
ised  to  appoint  them  as  commJ3sionecSft  ibr.t^e^jji^^^ 
in  this  and  the  former  acts  mentioned^i  . ,.  ^;,|,  ., 

By  the  11  G.  2.  c.  32.  s.  8.,  all  the  cpUecHtors  pCii^o^ 
duties  are  requured  to  keep  r^pular  ac^ants  pf  tl\^ 
receipts  and  disbursements,  and  to  produce  .tl)e  s«i;ipe  to 
the  commissioners  when  ordered;  and  by  the  mntfa 
section  of  the  same  act,  the  treasurer  of  the  dbck  duties 
is  required  to  print  his  account  yearly,  the  es|2eDae  of 
such  printing  to  be  deducted  out  of  the  dock  dtities»  and 
to  deliver  a  copy  to  any  such  person  paying  dock  duties 
as  shall  require  the  same. 

All  the  dock  rates  payable  by  the  former  acts  of  par- 
liament were  repealed  by  the  51  G.S.  c  14S.t  which 
imposed  the  present  duties.  The  twen^-seveoth  section 
of  that  act,  whi<^  relates  to  the  i^plicatioii  of  the  present 
dock  duties,  is  as  follows :  <^  And  be  it  further  enacted, 

Aat 
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tbal  all  monies  which  shall  be  colIeclecT,  received,  leviecl,        1827. 

banowedy  and  raised  by  and  under  this  act,  shall  be       ^  -  ,    • 
J  ^  ,  TteKwo 

appGed  ih  paying  and  defraying  the  charges  and  ex*        o^amu 

Tbt  Inbtbit- 

pcnaes  attending  the  obtaining  and  passing  this  present  um  of 
act,  and  to  the  paying  the  expenses  and  charges  attending 
the  levying  and  collecting  the  said  rates  and  duties ;  and 
after  the  paying  and  appropriating  one  third  part  of  the 
said  monies,  to  and  for  the  purpose  of  making  and  com- 
pletiDg  the  southemmo^  of  the  north  docks  as  herein- 
after is  xnentioned,  then  to  the  paying  off  and  dbcharging 
the  present  bond  debt  of  114,705/.  195. '4^.,  and  the 
Mk  of  (^,4062!.  1 8f.  7d.  owing  by  the  trustees  to  the 
rorpdnttimi  iXIAverpooty  for  the  purchase  of  land  and 
iM^  intendecf  for  the  site  of  the  soudiemmost  of  the 
two  northern  docks,  and  any  future  bond  debt,  and  the 
'i&tere^iili4he  same^'and  to  the  paying  and  discharging 
die  inie^  on  cdl  other  monies  which  may  be  hereafter 
Iximmvd'andr taken  up  at  interest  under  the  provisions 
of  this  act  npon  the  credit  of  the  dock  rates  and  duties 
as  afeHKafd,  and  to  the  carrying  into' execution  the 
porposfe^  of^is  act  and  fte  said  recited  acts,  in  the 
itiaknig^  erdstSn^,  building,  finishhrg,  and  maintaining 
Mdi  doeks,.  basiYis,  pi^rs,  and  other  works  and  buildings 
In  die'iMt  of  Uvetpoolf  under  the  said  acts  and  this 
ltd,  aifi'  to*  the  i^nying,  delt^ying,  and  sati^fymg  all 
tAflr  cbargM  Wmi  e)cpetfises  already  incurred,  or  here- 
sAertobeiMltt'rtd  hi  Ae  cari^itig  into' execution,  or 
under  or  in  consequence  of  any  of  the  fonnet*  act^  dr 
Ais  present  act;*  and  the  residue  or  drnplus  of  all 
motife^  linking  from  *^ch  rates  or  duties,  wfiicfc  shall 
temaih  afier  aneb  application  thereof  as  aforesaid,  shall 
fnm  time  fa  thne  be  applied  in  or  towards  the  repay* 
flMM  f^  Che -prifidpal' monies  which  shall  have  been 
^^^OLi  VIL  P  borrowed 
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borrowed  und^r  (his. act,  imtU  all  9ucb  principal  ii 
shall  be  repaid,  and  all  assignmenta  of  or  mortgage 
upon  such  rates  wd  duties  are  paid  off^  sar.isfied»  4is« 
charged,  and  redeemed ;  and  wheny  by  the  meani^  last 
mentioned,  all  the  principfd  monies  which  shall  have  bean 
borrowed  shall  be  repaid,  ^nd  ^l  assignments.iuid  moi:^ 
gages  upon  the  said  rates  are  satisfied  and  xedeeo^adi 
then  and  in  such  case  it  shall  be  lawful  for  th^  trwtee^ 
and  they  are  hereby  required  to  Ipwor  apd  jredi^oe  the 
rates  and  duties  hereby  granted  and  ip^de  ps^yable  a$;  far  ^a 
the  same  can  be  doqe  in  the  then  state  of  thedoc^cfy 
basins,  buildings,  and  other  works  and  buUding^.pf  th^ 
said  port,  and  leaving  suflScient  for  all  charges  of 
management  and  collection  of  rates  and  other  concfcns 
of  the  said  docks,  basins,  piers,  works,  and  other,  builds 
ings,  and  improving,  repairing,  and  maintaining,  the  * 
same,  and  for  carrying  into  ej^ecution  the  pcovisiqc^ 
of  the  former  acts  and  this  act."  The  precept,  fl^lief 
have  been  invariably  applied  by  the  triJ^stees  according 
to  the  direction  of  the  last-mentioned  s^ption,  and  jchey 
derive  no  private  advantage  or  emolun^aot  whal^o^iqsc 
from  the  execution  of  the  trusts  of  the  dock  ctf^tatoe^   .... 

The  three  cranes  mentioned^  in  the  schedule  v^rft 
erected  by  the  trustees  out  of  the  dock  f^nds^  in  purn. 
suance  of  the  power  given  them  by.  the  7^th.  sectifooi 
of  the  51 G.  3.  c,  143.,  before  referred  to-  For  the  use 
of  these  cranes  in  landing  and  discharging  cargoes,  tho 
trustees  charge  a  certain  sum,  which  goes  to  the.  general 
dock  estate  in  the  same  way  as  the  dock  duties,  and  i^ 
applied  as  the  general  dock  funds  are  and  must  be 
applied  by  the  various  acts  of  parliament,  and  the  tnis^r 
tees  derive  no  individual  benefit  from  them. 

The  engine-house  is  used  for  the  purpose  of  keeping 

aiire- 
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ft-ftMPMgim^  ^Mdh  the  tnifrCaes  have  ph6vided  out  bf  T9^. 
the  pMic  fimdss  for  the  secwlty  of  the  shipping,  as  .  . 
emmwenad  by  the  same  seetidn,  and  nb  rent  is  charged       a^^mK  , 

^       . ,  .  ^       .  '^  The  Inhtrit. 

to  or  paid  4sy  atiy  one  for  the  same.  tob  of 

Of  th^  'diAsiellt  <^BSees  enumerated  fn  the  schedule 
soiAe  ate  for  the  becommodation  of  the  dock  masters 
and-gate-meti  M  the  vdrious  docksj  as  places  of  shelter, 
and  nielely  for  the  dispatch  of  public  business ;  others 
am  occupied  by  the  collector  of  the  dock  rates,  the 
hatbolnr-masiter,  and  other  public  oflScers  of  the  trustees, 
siMy  for  the  purposes  of  the  dock  business.  No  rent 
IB  ^BTgeA  to  them  for  the  use  of  these  offices,  tod  nb 
pan  «f  them  iSi  bccupied  k3  a  resident;e  by  any  one. 

The  two  yards  mentioned  in  the  sch^ule  ate  hired 
by  the  trostees  m,  an  annual  rent,  ta  a  place  niscessary 
for  the  deposit  of  the  various  articles  uied  in  the  Erection 
aif^imdntenance  6f  dye  docks,  and  from  the  occupation 
of 'Miibh  Ihey  derive  no  personal  benefit. 

Itie  Bdidtor^Genetal  and  Gregson  in  support  of  the 
offf^  of^^imis.  By  the  several  statutes  set  out  in  the 
case'^ie  fohdy  tdf  the  doick  company  are  appropriated 
entirely 'to  pnblic  purposes.  There  is  not  therefore,  by 
any  indhriduals,  any  beneficial  occupation  of  the  pro- 
perly in  respect  of  which  the  rate  was  imposed  upon  the 
trosteea.  The  case  in  this  respect  differs  from  Rex  v. 
Ag(tr{n\  but  cannot  be  distinguished  from  Rex  v.  The 
CmimMshners  of  Salter$4oatMuice{b).  In  Rex  v.  Ter- 
roU  (c)  Lord  EUenbarot^h  says,  *<  The  principle  to  be  col- 
lected from  all  the  cases  on  the  subject  is,  that  if  the  party 
rated  have  the  use  of  the  building,  or  other  subject  of  the 
rat^  as  a  mere  servant  of  the  crown,  or  of  any  public 

(a)  UJESasip  256.  (b)  4  2^  12.  730.  (c)  5£aai,5ld. 
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public  doty  therein,  and  have  no  beneficial  occupation 
^^agamti  ^      o(  or  emolument  resulting  from  it,  in  any  personal 
ants  of       and  private  respect,  then  he  is  not  rateable.^'    And  he 
afterwards  assigns  this  reason  for  the  rule  J  ^  The  occu- 
pation is  throughout  that  of  the  public,  and  of  which 
public  occupation  the  individuals  are  only  the  means 
and  instruments."    The  case  of  Lcfrd  AaAerst  v.  Lord 
Somersifl)  was  decided  on  the  same  grouilds.    In  Rex 
V.  The  Hull  Dock  C(>rnpafttf{b),  Irhere  they  trer^  held 
rateable,  Holrm/d  3.  says,  <<  If  under  the '  sectioti'  ta- 
quiring  the  company  to  repdr  the  deck  auk!   ottidr 
works,  the  specific  rates  had  been,  so  fine*  as  ihiyifiHgre 
required,  appropriated  to  that  purpose  only,  I  slidiild' 
have  entertained  considerable  doubt  whether  iiny'{3M- 
perty  vested  in  the  trustees  which  could  preypeHy  ^  be 
made  the  subject  of  rate,  beyond  the  surplus  whkii 
miglit  happen  to  remain  in  their  handi^  after  i^tiifyifeig 
the  expenses  attending  the  maintenance  andre^di^'of 
the  works."     Here  the  trustees  never  can  legally  have 
a  surplus,  for  as  soon  as  certain  objects  speci^e^  '(ta^the 
acts  are  answered,  tlie  rates  are  dirteted  tb  b€  hfwe^ed.- 

The  Aftorney-Generai  and  J.  WiUtttm  contrk.' '  Trie 
property  in  question  is  in  its  hature  rateable,  Ikhtf'i^ 
therefore,  liable  to  be  rated,  whether  productive  bf  profit 
or  not,  Bex  v.  Parroit{c).  Nor  does  !t  maie  any  dif- 
ference that  the  rates  are  received  by  trustees,  fbfitl2R*jr 
V.  Agar  the  trustees  of  a  meeting-house  were  'ratefcl. 
[Lord  Tenterden  C.  J.  If  ill  that  case  there 'haA' beta 
no  intervention  of  trustees,  and  the  miriisCer  bdd  b^eki 

in 
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able i0>i»sp^,pJ[.ti;ieair]  ,  Jlt.iiTay  be  true  that  the  trus-      -- ■- 
*tee^  ip,  t^  cf|3e,4ei;iir^  no  peculiar  benefit  from  the        agfuntt 
ilock%  bnt  .they,  belong  to  the  corporation  of  Liverpool^        Mta  cx 
who  %fe[  possessed  of  nnich  property^  and  in  or^er  to     •*^^"'*^*^ 
impco^  t|)^  thfijy  obtained  power  to  make  the  docks. 
lih&.  eacpijDse  .of  those  works  is  to  be  defrayed  by  the 
rates,; /which  ^e^  tber^fpr^  expended  in  improving  the 
pny«4B  pn^perty  of  the,  qorporation.    No  doubt  the 
jnjjbUc^r^  benefited}  but  that  is  no  ground  for  exempting 
g^oper^.  .firom  poor  rate%  if  there  b  also  a  private  benefit. 
fiat  s«p|K>5iqgr  the  argument  on  the  other  side  to  be 
cqsjro^.as  to  the  main  question,  still  the  last  two  items 
qfthe  rate  are  gqodi  for  they  are  in  respect  of  premises 
jente^J^y  the  corporation.     Suppose  the  trustees  rented 
3.  farm  in  oirder  to  pay  their  labourers  in  corn  or  other 
pDrpdace^'th^t  W4Mild  clearly  be  rateable,  and  the  rate 
iip9fl  the  praises  in  question  must  be  governed  by  the 
isam^pdnciple. 
f 

J^^  Lpr^;  Ti%»W9SXZ'»  C  J.  I  am  of  opinion  that  the 
opdfi^/>^  ^fssipfs  must  be  confirmed.  It.seems  to  me* 
that  ih&e  is  no  solid  ground  for  the  distinction  which 
Jhip  beepja]^^  as  to  those  parts  of  the  property  rated 
^^fas^  ar^  re^ed  by  the  dock  company^  for  if  there  be 
7 10  ^iien^fioia^:  occupation  it  can  make  no  di£^ence 
.wh^er  diie  occupier  be  the  owner  or  not.  As  to  the 
rm^  question,  the  case  of  Rex  v.  The  Commissioners  qf 
SaUen4oad-$luke  is  decisive.  There  the  tolls  were  by 
act  of  parliament  directed  to  be  applied  <*  to  the  pur- 
poses of  the  act,  and  to  and  for  no  other  use  or  pur^se 
whatsoever."  The  statute  under  which  the  dock  rates 
in  question  are  levied  does  not  indeed  contain  an  ex- 
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purposes  specified^  and  no  other ;  but  it  directs  that 

agama        certain  burdens  shall  be  discbarired.  and  that  thea  the 
Ole  Inhabit-  ®     '  ,.       . 

•ats  oC       rates  shall  be  lowered ;  and,  therefore,  any  applicatton. 

of  those  rates  to  other  purposes  not  specified,  would  be 
a  direct  violation  of  the  statute.  Nothing  of  tiiat  kind. 
is  suggested,  and,  therefore,  there  is  not  in  reality  any 
difference  between  tliis  case  and  the  former*  The  prin- 
ciple of  not  rating  property  of  which  no  person  has  a 
beneficial  occupation  is  not  confined  to  canals  or  docks, 
or  property  of  that  nature.  A  Quaker's  meeting-house^ 
if  the  pews  are  not  let,  is  not  rateable,  a»  was  decided  in 
Bex  V.  Woodward  (a),  and  the  same  would  be  applicable 
to  a  chapel  with  the  rites  of  the  church  of  England^  o« 
to  a  dissenting  meeting-hpuse.  On  the  other  hand,  it 
was  held  in  Rex  y.  Jgar,  that  where  the  pews  of  such  a 
meeting-house  were  let,  the  trustees,  were  rateable  in 
respect  of  the  rents,  although  not  received  to  their  own 
use,  but  for  the  benefit  of  tlie  minister.  >Here  the  trus* 
tees  were  not  occupiers  in  the  ordinary  sense  of  the  word, 
and  no  profit  w;as  received  for  the  use  of  any  person. 
It  is  said  that  the  docks  were  made  by  the  cocporatioa 
o(  Liverpool,  in  order  to  improve  their  private  property ; 
if  such  an  efiect  is  produced,  that  property  will  be 
rateable  for  the  improved  value. 

Bayley  and  LiiTLEDALE  Js.  concurred  (6). 

Order  of  sessions  confirmed  (c^). 

(a)  5  T.  R.  79. 

(6)  Holroyd  Jt  was  in  tiie  Bail  Court  dnriag  UMwgainont,  and  Ibere- 
Ave  gare  no  opinion. 

(c)  The  following  caae^  The  JOng  ▼.  The  Trustees  of  the  River  Weaver 
Nawgotion^  was  argued  at  the  sittings  In  banc  before  this  term  :  — 
Where  the  sur-       Upon  an  appeal  against  a  rate  made  by  the  oreBseon  of  the  poor  of 
lS»ig^tion**were  **  ^"^^nship  of  ifon/ton,  in  the  amniy  of  Cheder,  upon  Uie  trustees  of  the 

river 
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rhwr  ITcatcr  Bavigatioa,  the  sessioos  confirmed  the  rate,  subject  to  the 
opinion  of  this  Court  on  the  following  case  :  — 

Bj  an  act  of  parliament  passed  1  G.  1.,  entitled  <'  An  act  for  making 
the  river  Weaver  narigable  from  Frodsham  Bridge  to  WinWord  Bridge  in 
the  count;  ot  Ckeafery*'  it  was  enacted,  «  That  from  and  after  the  said 
work  shall  be  fioished,  and  all  the  charges  thereof,  &c.  fully  paid,  that 
then  the  clear  produce  of  the  rates  and  duties  shall,  from  time  to  time,  be 
employed  for  and  towards'  amending  and  repairing  the  public  bridges 
within  the  county  of  Chester,  and  such  other  public  diarges  upon  the 
county,  and  in  such  manner  as  the  justices  of  the  peace  at  the  Michaelnuu 
quarter  sesuons  shall  yearly  order,  direct,  and  appoint.'*  And  after  reciting 
that  the  roads  leading  to  the  river  would  be  much  injured  by  the  increased 
traffic  upon  them,  it  was  also  provided,  that  so  much  of  the  rates  as  the 
justices  might  think  fit  should  be  expended  in  repairing  those  roads,  and 
diat  If  any  surplus  remained,  it  should  be  expended  in  repairing  such 
other  IvighwvQfa  19  the  county  as  the  justices  in  sessions  should  appoint. 
By  the  53  G.  2.  further  provisions  as  to  the  navigation  were  made,  but  it 
directeil  that  the  surplus  duties,  after  payment  of  the  expenses  of  the  navi- 
ff/&oK%9  ahooldbe  ^tplied  to  such  public  purposes  as  before  mentioned. 
^  The  tonnage  ntes  and  duties  upon  the  Weaver  are  not  charged  by  the 
mile,  but  1^  per  ton  is  charged  upon  the  whole  line  of  river ;  and  a  vessel 
navigating  the  whole  or  any  part  of  the  length  of  the  said  navigation  is 
BolgeGK  to  the  tame  charge^  This  tonnage  is  paid  quarterly  at  the  river 
Weaver  navigation  office  in  Northtnch,  which  is  a  distinct  township  from 
Moulfon,  The  annual  accounts  up  to  tbe  5th  of  Jpril  in  each  year  are 
regularly  au<fiied  by  the  clerk  of  the  peace,  and  filed  at  ihe  Miehaelmat 
mitttfV'SBiaions,  when  the  balance  arising  from  the  rates  and  duties  in  the 
hands  of  the  treasurer,  over  and  above  tbe  necessary  charges  and  expenses 
for  the  maintenance  and  support  of  the  navigation,  is  directed  by  the  ma- 
giWHrtMn  there  assembled  to  be  paid,  and  the  same  is  invariably  paid  to  the 
county  treasurer^  to  be  applied  for  tbe  general  purposes  of  the  county^ 
acrording  to  the  acts  of  parliament,  and  to  none  others.  The  township  of 
MouUon  rated  &e  trustees  as  follows :  — 


1827. 

TbeKiNo 

ttgainit 
thB  Inhabit* 

ants  of 
Livsavoou 

directed  by  act 
of  parliament 
to  be  expended 
in  repairing 
public  bridgn 
and  highways : 
Held,  that  they 
were  not  rate- 
able to  the  re« 
lief  of  the  poor. 


occunxBs. 

raOPBftTT  KATXD. 

aSMTAL* 

SUM  Assnstn. 

The,  trustees 
of  the  river 
Weiwer  na- 
vigation. 

Lands  used  for  the  river 
Weaver,    with    the    tolls, 
dues,   and  duties  arising 
therefrom,  or  in   respect 
thereof,  within  the  town- 
ship of  3fou/^on. 

£.   s.    d. 
23^  13     4 

£.    «.   d. 
35     4    0 

Tbe  amount  at  which  the  trustees  are  omessed  in  the  said  rate,  provided 
Aey  'are  rateable  at  all,  is  correct. 

^  ^  jOdsrtOHf 
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iSSyj  Ald0rtm,  Brownt  and  Trafbrd,  in  support  of  the  order  of  MSiioas. 

•«..>»-  llie  only  doubt  is,  whether  the  trusteees  ^f  the  river  tfeonef  hate  a  bene- 
fieial  occupation.  It  is  not  neeceisary  that  they  thould  enjof  the  beneAt, 
for  prorided  benefit  accrues  to  anj  person,  that  is  suflScient  to  make  the 
property  rateable.  For  the  purposes  of  this  question,  the  trustee  and  the 
cestui  que  trust  are  identified.  Thus  in  Rex  ▼.  ^ar,  14  Battt  356.,  the 
trustees  of  a  Methodist  meeting-house  were  held  to  be  rateable  for  the 
pew-rents,  although  the  whole  surplus,  af^er  payment  of  the  current  ex- 
penses, was  paid  over  to  the  o6Ficiating  ministers.  But  it  will  perhaps  be 
said,  that  the  surplus  profits  in  this  case  are  to  be  applied  to  public  pdr- 
poses.  They  arc,  indeed,  to  be  applied  to  the  public  purposes  of  4he 
county,  and  will  ttierefbre  go  in  aid  of  the  eounty  rate,  and  confer  a  i>c«icfit 
.  upon  every  landholder  in  the  county.  Each  landholder,  therefore^  derives 
a  private  benefit  from  these  tolls.  The  principle  of  cxemptiBg  fiieoa 
liability  to  poor-rate  monies  to  be  expended  for  public  pinf  oses  does  not 
apply,  unless  the  benefit  is  conferred  upon  the  whole  public  6(  ttae  fciDg* 
dom.  JIcT  V.  SaUert-load'tltdce,  4  T.  J?.  720.,  and  Mar  r.  Sculooates, 
•12  EaU,  40.,  may  be  cited  on  the  other  side,  but  they  aie  disdoguishabie. 
In  the  former,  the  whole  of  the  money  received  was  to  be  applied  to  the 
purpose  of  draining  the  lands  adjoining  the  navigation.  Those  lands 
would  be  rateable  for  the  improved  value,  and,  therefore,  if  the  money  bad 
been  rateable  in  the  hands  of  the  commissioners,  it  would,  in  effect,  have 
been  liable  to  a  double  rate.  In  the  latter  case,  no  person  derived  any 
benefit  within  the  parisli  from  the  lands  used  for  the  purposes  of  the 
drainage. 

''      ,,,  (     /;  ,  1'^ 
I>Man  and  Collingham  contnl     The  trustees  are  not  rateable  unless 
they  have  a  beneficial  occupation  of  the  land  in  some  pnvaie  and  personal 
■respect.  Rex  v.  TerroUt  Z  East,  506.     In  tills  case,  it  does  not  appear  tliat 
the  trustees  have  any  right  in  the  land :  the  statutes  set  out  do  not  Yest  the 
soil  in  them,  and  the  tolls  are  payable  for  the  right  of  passage  only,  and 
not  fair  tlic  use  of  land,  .an4»  therefore^  are  not  rateable.     Thus  Udk  Af,« 
ferry  are  not  rateable.  Rev  v.  Nicholson,  1 2  J?a«',  330.,  WiBiams.  v.  Jonis, 
I6,34e.i  nor  market*tolls  not  incident  to'ih«  sbil,-ilerVJ:Slfi^'5/jir.  4* 
^.:t2l«(  aor'  toUf  paid  in  respect  ,of  fi  lighthouse,  Jl^  v«  ^^f^e^t^^ 
12  EaU,  46.,  Rex  v.  Coke,  SB.^C,  796.,  Rex  v.  Fowke,  lb.  814.     But 
'  supposing  these  tolls  to  be  connected  with  'theMoeetipKtVFrt'<of  Jaddj.sftiU 
,n<JbM\y  are  no(,rateable»  inaso^uch  as  the  legislature  liks 'Afi^tbt^  tli^t'thejr 
' 'ifeaAl'beapiAied  wholly  le  puhUc  puvposci.     Upola  Abv»'yi9^ ^ llsiixi^of. 
<vyx\  l..../vw  h '.!*»^^^'  *^  ^stinguish  the  present  case  hoth  JBesrv*  AbllM»WoedJ«teitaiaiid 
>ii  ?t,.  :  hiu  .u.^uiMf*  ▼'  ,/Sffukoaics, _    In  Bex  v.  4far  it  appeared  tliit  the' ;(>eW-t^tk''#t^ 
j.'t  jv  T  .1  .,.j  .  .1'  nioehr«iibyihe'«oattesfortiii«ate  ptitpdAs,  tolOiOMgh'  wt.AviItftjpJr  own 


rv^  ■ 


.M     Jo 


'■'  .pecuitai''beutt!t " 


•     " ......    t.    M  .  (  .,1,,^^  j,,,^, 

•    '  .    .»..•.,»    .  .  ,  .  t 
BatlitJ.    We  ore  not  under  the  necessity  of  deciding  this  latter 

point ;  for' we  thiniL,  thai,  as  there  is  not  any  clause  in  the  statutes  set  out 

which 
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wUcb  vwts  the  loil  of  the  river  Jfeaotr  in  the  tnittees,  they  cennot  be 
ntcabk  to  the  relief  of  the  poor  in  mpect  of  the  tolls. 

It  «M  then  etiggertacl'tbiit  the  truaieee  were  rated  in  seTeril  periahes 
tbRmgb  wfakh  the  river  IFeaver  runs,  end  that  in  some  of  them  thej 
might  be  eoneidered  as  the  occupiers  of  land,  it  was  therefore  important  to 
have  tbeepinioD  of  the  Court  as  to  their  liability  to  be  rated  under  such 
dMBoatanocB*  Upon  this  point,  the  Court  deferred  their  judgment  undl 
the  case  of  £ea  v.  Ths  ImhabUmm  of  Liverpool  had  been  decided ;  and  then 


TheKiKA 

TbelnbaUl. 
avtsof 

LlTIMOiMw 


B^Tuv  J.  iasi»  The  priodple  of  thia  deeision  is  applicable  to  the  case 
ci  Sa  V.  2V  TruMtau  of  the  JRioer  Weaver  Nemgaii$n>  Then  the  sur-- 
pinaioUi  lemeining  over  and  above  the  ezpcnaea  of  supportiog  the  navi- 
» t»  be  applied  to  the  repairing  and  maintaining  of  bridges  and 
i^Ebeeeiwre  pnbliepnrpoiet;  and  as  no  part  of  the  monies 
taodraed  oonld  ^  iy>ptied  to  private  purposes*  tboee  monies  were  not  rate-' 
able  an  tUa  hands  of  the  traaiees.  The  order  confirming  the  rate  must 
tbeiefase  be  .quashed  upon*  this  ground,  as  vrril  as  that  which  was  men- 
tionad  faf  ibesGaait  aft  the  tim^  of  the  argument. 

Order  of  seiaions  quashed. 


Shaw  and  Others,  Assignees  of  E.  Howard  and  ^^^ 
iJ.GiBBSj  against  Woodcock. 


'•>in;; 
iuU  iL\» ,  ;»:    •■.. 

b'T    ,  r'l''.i)    'iZr- 


(In  Error.) 


was   an  action  for   money  had  and  received,  A  payment, 

,f||i   \»  . '  made  ra  order 

t  ubrpoght  by  Woodcock^  the  plaintiff  below,  to  re-  *®^"^^ 
^^rftini  S/lkxw  and  othei's,  the  defendants  below,  the  or  property  to 

ii.i\     .H^  .      ,  •  whidiaparty 

ihnntilled,  l^diC^^Fbidi.  he  cannot  otherwise  obtain  poeaesslon  at  the  time^  is  a  compttlsory, 
Mid.  niAie  tdbmntwy  piatnent,  and  may  be  recovered  back. 

^iStmniiorKegrfinUiit  of  several  annuities  ddhrered  him  four  aceoonts  m  the  eoone 
^m^  amA^  tnd  gave  hhR'crtdit  for  all  ae  hal£.ye«4y  instahnents  of  theseveral 
l„ni^ff^.#^«>  doe^  but  stat^  that  some  of  them  had  not  been  received.  He  charged  com- 
^i.^^  m  all  the  instalments,  and  paid  the  balance  of  the  accounts  as  if  they  had  been 
JJSSf^Tand  It  tJic  later  accounts  never  brought  forward  those  sums,  nor  mtimaled  that  be 
mk^M^ihA  ^W  be  f^f^dd  \'  Held,  upon  a  biU  of  esoeptions,  that  upon  this  endence  the 
jurywfffe  properly  told  by  the  Judge,  that  they  might  infer  an  agreement  wheieby  the 
igrat  made  himself  personally  responsible  for  ihe  payment  of  those  annuity-mitalmenu  in 
detect  of  payment  by  the  grantor?. 


iLi-  ♦»»  PTin».  i. 


assignees 


ff  CASES  IN  TRINITY  TERM 

1:6S9'>»       assignees  of  Hauoard  and  Gilh$^  bankrupts,  the  sum  of 
="^       71^.  6s.  7i/.,  paid  to  tbem  by  the  plainti£P  bdow,  in 

^B!^       order  to  obtain  possession  of  certain  policies  of  insurance 
belonging  to  him,  and  upon  which  the  assignees  claimed 
a  lien  to  that  amount,  and  which  they  refused  to  deliver 
up  until  that  sum  was  paid.     The  bankrupts  acted  as 
the  agients  of  the  pIainti£P  for  the  purpose  of  reoeiviDg 
instalments  of  annuities  due  to  him,  and  charged  him 
a  commission  for  so  doing,  and  from  time  to  time  ren* 
dered  him  accounts  of  all  sums  paid  or  received*  for 
him.     In  the  accounts  ddivered  they  from  time  to  time 
gave  credit  fer  several  instalments  of  aannities  due^-^but 
which  were  not  received,  and  were  so  described  iti  the 
accounts,  but  they  paid  him  the  balance  of  those  ao* 
counts  as  if  all  the  instalments  had  been  received.     In 
the  succeeding  accounts  no  notice  was  ever  taken  of  the 
instalments  which,  in  the  preceding  accounts,  had  been 
marked  as  not  then  received.    At  the  trial,  at  the  Jxm- 
don  sittings  after  HUary  term  1825,  before  BestC.  J*  of 
the  Court  of  Common  Pleas,  the  jury,  under  his  dhrec* 
tion  (to  which  a  bill  of  exceptions  was  tendered),  found 
a  verdict  for  the  plaintiff  below.     The  record,   when 
brought  into  this  court  by  writ  of  error,  after  setting 
out  the  pleadings  and  continuances, .  stated,  that  on  a 
certain  day  the  cause  came  on  to  be  tried,  and  that  one 
Jm  Hindman  was  produced  and  examined  as  a  witness 
for  the  plaintiii^  and  gave  the  following  .evidence:**^  In 
the  year  16£2:he  had  be^,  and  still  was,  die  «ttomqr 
for,  the.  plaintiff.    The  defendants,  as  assignees  of  the 
estate  and  ^ects  of  Hcfmard  and  Gihbs^  had  been  in  pd»* 
session  of  certain  policies  of  insurance  belonging  to- the 
I^aintifl^  which  bad  been  effected  on  the  joint  lives  of  one 

Gcmland 


*-  -  — •—  -■* 
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Oottbiu^  an4  bis  wife.  He,  die  witness,  in  the  early  part  1B®7. 
of  tbe  said  year,  and  soon  after  die  death  of  Gentland,  had 
iqiplied  to  die  defendants  to  detirer  up  the  policies  of 
insunuice,  bat  they  claimed  from  die  plaintiff  a  sum  of 
715{i  Bs»  7d.  as  assignees  of  Howard  and  GrMSf  and 
claimed  a  lien  upon  the  policies  for  that  sum.  HUnd^ 
nuni^  as  die  attorney  for  and  on  tbe  behalf  of  die 
jdaindil^  paid  to  the  defendants,  in  order  to  get  the 
policies  out  of  their  hands,  the  sum  of  7152.  55.  7^<,  the 
balance  so  claimed,  but  which  he^  the  witness,  denied  to 
be  dtie.  It  was  a  disputed  account;  and  he  was  obliged 
to  pay  tbe  money  before  they  would  deliver  the  policies. 
At  the  dme  when  he  paid  the  715/.  5s.  Id.  lie  gave  to 
the  defendants  a  notice  in  writing,  signed  hy  Woodeoek^ 
stodng,  ^  that  he  had  paid  to  the  assignees  7 152.  5s.  Id. 
for  which  they  claimed  a  lien  on  the  policies,  his  {Wood* 
codfc^s)'property,  in  order  to  obtain  possession  of  such 
poKcies,  and  on  no  other  account;  and  that  by  such  pay- 
ment to  them  he  did  not  mean  to  admit  that  they  were 
eodded  to  a  lien  to  such  amount,  or  to  any  amount  on  the ' 
said  policies;  and  that  he  {Woodcock)  should  bring  an 
action  against  them,  to  recover  back  the  said  sum  of 
716L6S.  7tf."  The  witness  then  produced  certain  paper 
wridogs^  in  the  hand-wridng  of  GMs^  one  of  the  bank* 
ropts,  wUch  wridngs  the  witness  bad  received  from  Wbod*- 
cMfc.  The  first  was  an  account,  which  contained  a 
slatenenirflransacdons between  Wootkock^d^hmkh  • 
TfuptgykomDecemier  16ia  to  March  17th  1819.  Wood' 
coekma  there  debited  with  various  sums  of  money  paid- 
oi^  bis  acoount  for  insurance  on  lives  and  for  casb'pBid, 
and  for  commission  on  all  the  annuity  instalments  then  - 
dme^  and  stamps.     He  was  credited  with  various  sums 

due 


;T»  \  •'    JCAflESiN  TWJWTX  TERM 


WSRidf 


with'  ^VSQ/^j  one  hi^lf/yentfs  abimity  due  frpni  ^f-*^ 
denhfiwh  Jiot  yet  mceivedV  ao^  14i/Lii5,,;i^»Otiaar:.fe»|f 
ycBr'i  annuity^   V.due  from  JL  S^GoBtolandi   notiTO- 
oeived;!'  and  the  bateoce  due.  to  Jf^Niff^^i7.i^«s  ia.JlkM^ 
aooMUit  staled  to*  be  94f;.  Il5,  9/t.    This  AC«K)Mt<:  WI9 
seat  to .  Woodcock^  ineloaod  in  a  ietter  from  Oi6bsv'  dated 
tbe  17th  Jtfar«A  1819,  and  in  ^hiqh .  he.  )$taled  tbai 
be  bad  not;  received  either  GimkmiTH  qv  S^denfym*^ 
aomiity,  but  that  he  would  acoepC  Woodoifcff^  bi^  .a( 
two  months  after  date,  for  the  balaaoe  of  tbe.acci>uii|* 
The  second  account  was. delivered  on  ibe  25d,of.  Ocr 
iober  1819,  and  c<kntained  statements  of  mop^y  trans- 
actions between  the  parties^  from  the  JTtb  of  Jiiarek 
1819  to  17th  SqUember.     Wooicock  w^d  debited  witb 
various  sutps  paid  on  bis  accQuat>  witb  coipaussion,  «a 
annuity  instalments  then  due»  and  he  w^us  credited  with 
several  sams  received,  aod  with  Wl^  one  half  ye^a 
axinuily  due  from  B.  Afdenham^  9th  of  Se^enfier^  b^ 
%9U  IOj;,  a  half  year's  annuity  due  from  one  Cwlfj^^ 
l'7th  otMqy^    These  two  instalments  w^^re  marked  as 
not  received^  and  tbe  balance  due  to  him  was  stated  to  be 
107^^  165.  id.  This  account  was  also  inclosed  in  a  letter 
frokn  Gibb$9  in  which  he  stated  that  he  had  iacduded  all 
the  amiuities,  though  not  received,  and  added^  if  he 
( Woodcock)  felt  the  necessity  of  drawinj^  be  was  to  let 
bim  {GSbbs)  <  know»    Tbe  third  account  contained  a 
stateoient  of  money  paid  and  received  on  account  of 
Woodcock^  from  January ^  to  tbe  23d  of  February  1820. 
Woodcock  was,  as  before^  debited  with  various  sums  of 
mooey  paid  on  bis  sceount,  •  with  commission  on  the 
annuity  instabnents.then  due^  and  credited  witb  SSL  IQs^ 

one 
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one  balf  yeftr's  aimmly  due  (torn  one  Cwniiffi  but  .IMf. 
wbidi  mu  seated  to  be  not  yet  received,  and  tbe 
beianoe  doe  to  him  upon  that  aecoont  was  562.  4«.  f if. ; 
and  Gibb9  in  bis  letter  inclosing  tbe  accoant  stated,  that 
^iMioiigh  half  a  year's  annuity,  with  which  Woodcock  was 
^nrediled,  was  noti^ecelfed,  he  might  dmw  for  the  bakiioe. 
T%e  fourth  account  was  tnummtted  on  the  95lh  Ni^ 
comber  J880,  inclosed  in  a  letter  from  Gibi$.  It*  con- 
tained an  accoimt  of  money  transactions  between  the 
parties,  from  Uie  4th  of  April  to  tbe  244h  Nofoember  1890. 
In  that  account  Woodcock  was  debited  with  vwious  soms 
p^d  on  his^account,  with  commission  on  all  the  halC»yearl)r 
imtdm^nts  <sf  aonoities  then  doe,  and  credited  with  sefei- 
fal  soms  due  to  hitn  on  account  of  hi^-yeariy  payments 
xX  anindties  \  but  two  of  ^ese  half-yearly  instalments,  via. 
fme^fiyr  1007.  due  from  B.  Sydenham^  9th  of  SepiemboTt 
*and  I67II  another  due  from  Cunliff  17tfa  of  N&oemb&i\ 
were  stated  to  be  net  yet  received.  These  two  instal- 
Wntd  were  given  credit  for  on  tbe  4ih  of  Novemh^  attd 
ibe  Mmaee  ^e  to  Woodcock  was  stated  to  be  SiL  45.  7d. 
^ibs  tlraHsinkted  this  account  toWbodcock  by  a  letter 
^iBAJeA^^^SAtif  Febmartf  iSSa  The  InstalmenlB  on  the 
Mf^riy  anntfities,  which  were  stated  as  not  recaved, 
^weteiMjFt  plafeed  to  the  credit  of  Woodcock  on  tbte  da]« 
'^etafli^y'i«esi>idotively  became  dtt^  bat  0n  rabeaquent 
4dkyy,  -^kOi  in  ^ine'  insttmces  credft^Hs  ^^ven  generally 
%iibMt  dtttls. '  No  evidence  bdiig  pitMlttCed  4>n  Oie  fiart 
itf  dk^defendlAntb,  the  Chief  Ju^ticd  deeittred  ted  ddfoeuM 
4is  t^ioion  to^  the  jury,  that  the  payihent  of  tbe  sum  ^f 
^7IM^0».^',''by  the;  plaintid*  t(rtto> defendants,  bavi^g 
4l^  nddo'to^  ^btafai  posseasion  of  v  pbper  df  ^eatPfslofe 
4<^'lbe plaintiff,  atldtiecauBe he  wasoMigei'tomfibe  Uie 

payment 
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J  8A7*  paj^n^ttot  &t  that  purpose  mta  not  a  voluntai^  paj^uMfM^ 
"!~^*-  and  :tbat.the  plaintiff  was  not  odnduded  fhim  veto- 
^i^^  vering  the  said  sum  of  7152.  55^  Id*  from  the  defend^ 
ants;  and  the  Chief  Justice  did  Auther  declare  and 
deliver  his  opinioa  to  the  jury,  that  such  sums  <df 
moii«7  as  were  stated  in  the  accounts  to  hatis  be^tl 
received  tlie  jury  might  conclude  to  bav«  been  reeeived, 
as  there  was  no  evidence  to  the  contrary ;  and  thai  ^Ith 
respect  to  such  items  as  were  stated  in  the  aocoiKits  to 
be  not  recdved,  or  not  3Fet  received,  the  jaiy  might  cdti«- 
sUer  the  mode  in  which  the  parties  dealt  together  ais 
evidenced  by  the  letters  and  accounts;  and  Inasmudi  a6 
conunission  was  charged  by  Hmoard  and  GiMfj  the 
bankrupts,  on  all  those  items,  and  as  successitt^  ac- 
counts were  rendered,  still  charging  commission,  aAd 
the  items  stated  in  a  former  account  not  to  hav«  b^eii 
received  not  being  brought  fbrwatd  in  subsequent'  a6^ 
counts  between  the  parties  or  detnted  to  the^  plaitttifl^ 
or*  asy  subsequent  notice  given  to  tiie  pMniMF  of 
their  non-payment,  there  being  in  evidence  four  soc- 
cessive  accounts  between  the  parties,  they,  the  jury, 
might  inftr  an  agxeemenc  by  Hamard  and  Gfci£f,  the 
bankrupts^  to  take  the  responsibility  for  the  payment 
of  the  said  items  on  themselves;  but  Aat  it  was  a 
question  for  their  consideratioii  and  deeision;  and  that, 
upon  the  aforesaid  evidence^  the  jury  might  lawfully  find 
a  verdict  for  the  plaintifi^  and  with  that  direction  feft 
the  same  to  the  jury« 

HiU  for  the  jdaintiff  in  error.  There  was  no  evidence 
to  go  to  the  juiy  of  any  agreement  between  Woodcock  the 
plaintiff  and  the  bankrupts,  binding  the  latter  to  pay  tlie 

instal- 
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inrtftliwtfg  ofibe  sevoraL  aiuiuitiesm  defiuik  t)f ^aymaiit       18^  ' 
by  tbegnuBtPts.     Such  an  agveement  would  amoant  to  ,"^ 

an  uodtftakipg  to  pay  the  debt  of  another,  and  must        a^ainitt 
hafe  been  in  writatg^    The  ot^nal  ^reement,  there* 
fbre^  oiagbt  U>  have  been  produced,  or  it  ought  to  have 
beeB  aheiro  to  hare  been  lost  or  destroyed.    In  SAmt>  ▼, 
ZX}rMriI(a)t  U  ms  argued  that  the  henl^jruptB  were 
ag^l9  noting  «nder  a  del  csedeve  commusion.    But  the 
Court  lield»  that  such  a  ponclusion  could  not  ht  drawn 
from  the  eotries  hi  the  books,  it  being  wboUy  inodn* 
sisl^Qt  with  the  entry  made  m  that  case  as  to  one  of  the 
BimxMoh  that  it  was  money  not  y^t  received.    Besides, 
tbeiobaervalion  implies  to  this  case^  that  if  that  had  been 
the.mpttac^  the  bankrupts  would  have  given  the  grantee 
of  AeaDAui^  credit  £>r  the  instalments  on  the  days 
wli$n  they  beG$med^e•  Those  entries  in  the  aeeounts  did 
noV«fiiwd.  9Bif  fiifidence  whence  ^he  jury  could  infer  that 
the  bfAbfupts  had  agreed  to  guaranty  the  payment  of 
the  amwtift^,  but  that  tfaqr  intended  from  time  to  time 
to  4liake  liie  plaintiff  believe  that  the  annuities  ha4 
been  paid  into  their  hands  to  induce  bim  to  continue 
his  dealings  with  them.    That  was  the  only  infinrenoe 
to  be  deduced  from  the  accounts.    Secondly,  this  was 
a  voluntary  payment  made  with  full  knowledge  of  all 
the  facts,  and  the  money  paid  cannot  be  recovered  back. 
Tw9  drcwpstances  must  concur  to  take  a  case  out  of 
that  rule.     First,  the.  payment  must  be  made  in  order  to 
get  possession  of  goods  for  which  the  owner  has  an  im- 
mediate pressing  necessity,  Asileif  v.  Beyncids  (i).     Se- 
condly, the  claun  of  lien  must  'be  clearly  void.    In 

(fl)  6  i^. }  C  56.  {b)  Strange,  915. 
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'1M7*       JPURMi  r.  Ikmi  (a)  Lord  Aenyon  ^H^  where  a  volun- 
^^^^^        tary  payment  Is  made  df  an  lll^l  demand  (the  party 
Icdowitigthe  demand  to  be  ilIegjJ),ivithoii€animmefiiate 
»d  urgent  necessity,  that  i^  unless  to  redednor  pre- 
setre  hfc  ^arsbn  or  gdoAs^  it  is  'not'the  subject  of  an 
addon  tbr  miotDty  had  and  iiscet^edl     Here  fFdddcotk 
had  no  iohniidiate  pressing  necessity  fcf  the  polides.     It 
dbes  not  appear  that  the  persons  whose  lives  were  in- 
sured were  dead.     The  bankruptcy  of  RaeohfH  and 
CHbbs  took  place  m  18^1,  the  pTamtiff  did  not  ipply  Ibr 
the  policies  until  1822.    Secondly,  die  claiifa  oi^ien  v^&a 
not  clearly  void :  whether  it  was  so  W  not)  d^p^iided 
on  the  mode  of  rendering  the  accounts  betwec^n  princSpal 
and  agent     Then,  unless  it  was  clealr  dmt  the  tissfignees 
had  not  any  Hen,  Woodcock'  ou^  to'liaVe  nrdug^t 
trover,  which  is  the  proper  legal  reiMsdy  in  such^n  dise. 
He  must,  in  that  form  of  aciion,  ^have  tended  Are 
exact  amount  of  the  defendaiifis  Hefa,  wliicljj  hi  a'mAtM^ 
of  suidh  complicated  account,  it  hiight 'be 'difficult  to 
ascertain,  and  in  de&ult  of  sd  doing,  would  Imve  had  to 
pay  the  costs  of  the  action.    By  paying 'the  koAey 
claimed,  be  makes  the  assignees  defendants,  and  throws 
on  those  who  held  the  security,  {he  necessity  brinalnng 
the  proper  tender.     This  was  a  volutitary' payment 
because  it  was'  made  merely  id  avoid  the  liiicesirty  of 
bringing  an  action  of  trover,  and  !n  order  io  ]gedn  an 
advantage  }n  the  mode  of  trying  the  right  of-Kiin.' ' ' 

Parki  contrtL'    This  was  not  a  voluntary  payment, 
for  ^  assignees  refused'  td  deK^er  up  the 'policies  until 

(«)«««)» 8ft'  *    •  "   •» 
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oN^peM  <o  piy  tfae  roiHMgr  0  olN#o  povMbB  ;<^  1)» 

o^  profWHar*    l^e  Lofd  OM  JnOae  ww  rigbtid 

le^viogif  to  thr  jipy  to  find,  irfatdiai  oodvr.tlM  ovopi- 

«^nQai^.fi(^«Mry;,lii|d,6*M>  ii«d.  or  li«d  «i«k  tgimi.to 

■^vii»^*m4T»  ^ev<Ni#ifl  &rr4)f  ^wni^  iutiUio«i|l8 

fot  «r^.,tl)qr.9Vf  «t«di(v  bat  trbKb  w«p».aMiid4«.tke 

.  ff^-9^,PH  Mf»  *«8n  msfarsd.    H  was  a^qaatiaa-lbr 

.diegiujr  ffit^..«lMt  inteqt  tbcpe  eaOMs.wvo  umkIb. 

,  l(1^,jpiffXM  MMflwr*  bMO  nndfv  becMue  Abumi  «»d 

'l^i'^  ^  Kbe^-M  gnuBBteed  the  {H^nMiit  of 

'^  .^ffF^l^r  .  3*^  urgnoeDt  uinad  od  bdudf  oftba 

'SHflflff  W.«mrg0eai  toabeir  that  the  oMidhuna  of  4he 

JftVj  JT^  Ifpiigh  ^  not  that  then  «as  sot  OTidanc^  to 

jflfeW  A^^W"*  «•  •iweipoit  eaJstafL  Hera  fiiwr  ncpoiuitB 

l^.dffl^f^red,    in  jrfl  of  tfaaia  credit  was  given  far  an- 

rJRI^iHVPfM^  ^''fffl*  F<Bi«  not  received,  and  the  bank" 

•^iKtfcQ^  ^Jl^tff^^  thoaft  instalmenta  as  if  tbegr  hid 

<\^i'SlffV'^  lObd  4B  Ibe,  later  accounts  deyer  inttinalaA 

.fNJtilNnr  lf<pM  to  thephtiotiff  torqaay  tbemthoaeaumd 

.^,  ]f(|u<^ih)«jr  had  given  him  credit  in  iheformer. 

J ..  •«,[•  fiii.i    .     •••  .  .         , 

J^4Bp^,  TwincsBOKir  C,  J.    I  am  of  ^mpa  ,lhat  the 

f^eitipa  was  im^perljr  submitted  to  the  jiiry^  .  The  bill 

•i(if  .e3cq;^ioa%, ,  after  aet^'og  out  the  evidence  states,  that 

the  hotd  Chief  Justice  told  the  juty,  tliat  fisom  the  ev»- 

denc^  they  night  mfisr  an  agreement  bjt  the  hadynifts 

to  take  on  thcauelves  the  responsibility  as  to  those  items 

of  aooaont  fcr  whidi  credit  was   given  to  ffmiieock, 

the  plaintiff  bebw,  bot  whidi  were  described  as  not  r»> 

eatved^  bat  diat  it  was  a  qaestion  for  their  cooaderation 

iqioatbeevideDee.  Tlieqwostion  now  before  this  Com% 

iif  sol  whether  the  condosiui  ootoe  to  by  the  jury  waa 

eorrac^  bat  iriMthcr  die  evidence  waa  sadt  as  dM;  tha 

VaL.  TIL  G  jury 
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29S7^  jiiTy  au^Jawfiilfy  infer  fpMa.ife«ioh  an-#gigp<iiitPU .  tife 
appeared  that  tbere  had  been  deUmred  to  JVimboob  )b[f 
the  bankrupts,  bm  sncceBsive  taooomita^  in  ^eac^.Tcf 
wfakb.the  latter  took  .credit  for!  ODOEUpiMion  iW  the  bin. 
atalments  x>f  tkaannaitiea  as  if  diegrrjhfid  beeitieeeiycd^ 
la  the  first  acooHot  tbe}r.gim  him  credit  &ir  half  jFeariy: 
isstalments  of  twa  annuities,  tand  -stated  a.  balanee  ^of  ML: 
to  be  due  to  Wood€ock>  ia.m  ktter  .foom/iMie  $f  .the? 
bflnknipts,  accompaDyiiig.lhisaccouQt»hie  iiiferii»;19%^^ 
cock  ttiat  those  two  sudis  had  not  been  reoeivedUiwtilliil. 
his  bill  for  the  babmce  wottUibe^acoepftedA. .  Atttbe  9tvyc 
time^  (herefisre^.  when  he  sagrs  he  baa  JBOtrWqeiircdjIihit 
monqr  for  ivhidi  credit  b  given,. he  chadrgesacsmitiUlioii 
as  if  it  had  been  received^  And  promtses.lotiaeceiit  a/bUl' 
drawn  upon  him-and  his  pi^rl^  Tor  die  hafaneefofithft 
aoooont.  A^  secbna  account  is  fl^terranis  laebt  .^in^.  ior 
which  all  the  ammity  instalmenta  due  to  Woodcock  motft 
included,  altboi^h  they  were  not  isecdhred^  ^aadi  ^SUfAm 
destnos  that  when  he  feels  «  necessi^  tD'ih-ajv,/jhe'.wi^ 
let  him  (Gibbs)  know*  So,  when-  dieithiiti^ikceotetr 
is  sent^  although  fnodooot.  is  informed  byi  Qidisiithkb 
a  half-yearly  instalment  of  Cwd^s  annuity,  ^ibunHrhich 
credit  was  then  given,  had  not/facenjifiBervedyl'lie^/is. 
at  the  same  time  told  :tbat:he  mny  dfaw^fimithp'i'ntl 
lance  stroek  in:tfaat  account  s.IntfaeiibacthMmixla&t^ 
credit  fiBiUp^emfor  two  faal&yeariy  ittsta]m8idi,j(viili& 
were  stated  not  to  have ^been^reopvisd^.ibi^dnothe  ifaft^ 
ter  teoonipanying .  that  account,,  the  •  fihantiiffi viai  iioti 
informed  that  he:  may:  ditaw  for<  thla.  halanoe.  nlM  vfKSSfy 
howemer^iibe  taken ithat^- be  did.drBW'ifbiudie)lhahiiMc» 
of  tiiat  as  weU  ea  of  all  tbe.otlier  <iicCou|itB^  dbr  4>tlaBV« 
wise  there  could  not.haTe>been  xlue.to' the  hankoapt 
or  the  assignees  the  baiaoce  claimediaodipaidite  Bsdeani 
the  policies.     This  .being  the  state  of  the  accounts  be- 

twem 
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tveeO'tke  {Masiie%  tUe  smsigmm  of  die  bBnkmpts  insisted  XSaSi 
datth^  i^re  emacted'talse  allowed  inMcouikt  all  tbo80 
«DiD%  far  wiiicdi  tliejr  had  autborized  Woodcock  to  draw, 
8«d  whieh  wcM  paid  by  the  bankrupts  in  respedt  of 
tlMise  «iniiiiiy»'in6lahnentB  which  were  stated  not  to  liave 
been  deceived ;  and'  they,  as  essignees,  being  in  posses- 
skiD  ^of-  etrtain*  pohoies  of  insunmcey  and  Woodcock 
having  oooamii  for  themt  the  assignees  refiised  tode* 
lfif«r  them  up  uwkss  he  paid  71SL  6s.  Id.  The  qoestioift 
wWehariites  ia/ this  taction  wherdn  the  phuntiff  below 
s^slcs  td:retover  bade. the  money  which  he  paid  in  order 
toiablain  f»M8es0iaQ.of  die  pcdicies,  is  precisely  tbe  same 
a^if  j|he:«a^gnees  had  brou^t  an  action  to  reoorer 
bade* die 'money  paid  by  them;  and  it  is  dear  that 
stuahiaa'aotikm  would  be  answered  if  the  defendant  were 
tsisbewitbat  d»  bankrupts  had  agreed  to  become  re^ 
spoasiUe  Jbr*  the  instalments  of  the  annuities  in  d^uds 
of  ^pajjnSMBt  hgr  tfaegrantors;  and  that  being  so,  if  thena 
^bia»saiLaa  ttgreenAeai  proTed  in  this  case,  the  assignees 
hod  noJien^  imd  consequently  cannot  retain  tbe  mon^. 
widchithej^  cempeUsd  the  plaintiff  to  pay*  Now  the  eir-* 
cnmstanoes.  of  die  bankrupts  having  from  lime  to  time 
giveB'tbegreateeiGrsditfor  die  annuity  insftaloaentsi  and 
hanEngiAothonseQ  binKtofdnuHT  for  the  amount  of  those 
idstakiiBnt^^aiici  hating  iactusUy  paid,  them- althoo^  they 
Unlliot^r&Geiffed'^them,  aodaot  baring  dntimiited  in  the 
lafettr  adoonhtajthat'tfacy  expected  to  bb  repaid  diose  sums^ 
and  havihg^jiBioreoiter,,  nharged  ooaimtssion  upon  diose 
9fmiM^  akrcsonu^'evidendsifor  the  jacy  to  infer  tbaS  tbcgr 
badanadedlloseipajmaitntsinDpamnance  .of  some  agMe**. 
BMafecottidi^tpanjIo  do  so»:jrhethee  they  seoeivcd  diem 
oriJBQfc;tahdiif  there'iuvas;eYtdence  toigo  to  the  jnii^»  dien 
Iirdibik  <die  qnoBtion  was  properly  subrnttted  to  their 


1897.       ocmsiderattpii,  Boi,  conseqotDtly^  the  JQ^gBsent  cf  lh« 
C!ottrt  of  ConuDon  Pleas  oug^t  to  lie  affiri^ed., 


Baylet  J.  If  a  party  iias  in  bk  posMMion  goodf  «r 
other  property  beloogiog  U>  anothert  mA.  iisfiiiea  to 
deliver  Mich  properly  to  that  other,  unkae  the  latter 
pays  him  a  sam  of.  money  whteh  he  baa  no  right  tb» 
receire,  and  the  ktier,  in  order  to  obtain  poiaea^ion  of 
his  property,  pays  that  sam,  the  money  90  poad  is  n 
payment  mad^  by  compulsion  and  may  be  recfvf ted 
back.  There  is  no  anthority  to  shew  thai  thelwo.liiJQgBr 
mentioned  in  argument  are  required  inofdffi^  to  sMke 
the  payment  compulsory.  That  bc^ipg  tbe.gaii«wijl  ^vAa 
of  law  it  is  quite  dear  that  the  sum  pid^  to  pbtaiti^  ficHH 
session  of  these  policies  was  not  a  Toluntaiy.  pajmwrt* 
and  that  it  may  be  recorered  bacic,  unless  thetifwig^M^etf 
had  a  right  to  receive  the  money. .  U^p  .thf^  0fb^ 
point  I  think  that  there  was  some  evidence  firim.lirl(ii<b 
the  jiury  might  infer  an  agreement  betw^^  1  D^^MHfav^ 
and  the  bankrupts,  by  winch  the  latl^  b^oi^  Jf^ 
^)onsible  for  the  payment  of  the  aQnoitie%i:ii|i4.w^ax? 
not  in  this  state  of  the  proceedmga  to  ini]UHe  w)i«fh«^ 
their  conclusion  was  right  or  wrong.  It*  \baa  the^n 
argued  thai  m  order  to  make  such^  4^1^  i^g^efmeips 
binding  on  Mpiward  and  6M$^  it.  st^ontd.bfi^ei.byWtii 
in  writing.  That  argument  §ot  a  tMne  ici;sp»t^  90^^ 
^bt  in  my  mind.  Bat  on'  fiirtber  consjriemiipii .  1 
diiok  there  was>  in  this  case  evidence  of  .an.  essMmed 
and  executed  responsibility.  The  platntiff  beloni  {)Qea 
not  attempt  in  this  action  io.enlbrcq  such,  an  ^gfft^ 
ment  b$r  compelling  payment.  The  ba^kipupH|..|M^ 
executed,  the  agreement  t>y  paying  the  u^fsmy  wJb^cIi 
they  had  not  received.  We  must  look  to  the  whole  of  the 
acoounts  to  see  whether  theva  was  any  evidence  to  shew 

that. 
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tbat  ^dMf  bftidhrttpts  bad  tde6n  upon  tSiemselTes  the  re-*  18^.' 
apoosibilitjl  tfid  fodtrng' at  then  I  tliidc  Aet^  ^at  "T^^ 
some  e^yenoe  fram  which  the  jory  might  draw  that  rngtbui 
lafbreiicii '^irithoagfa  upon  diat  wideoce  I  dMrnld, 
parfaap9»  ha^^coone  tK>  a  ^SKetent  conclusion.  I  thtnlc, 
thqpcfere;  the  quesGon  was  pfop^y  sabmitted  to  the 
jiHry/add  ibtft  the  judgment  of  the  Court  of  Common 
PkMr  di^  U  be  afflimed 

fliM.iohro' J.-   Upon  the  question  whether  a  payment 
hkmikMMif^ttM,  the  1a«r  is  quite  clear*    if  a  party 
ndil^' Hffr  payment  is  obliged  to  pay,  in  order  to 
siiii^'>6M*drioa  of  thmgs  to  which  he  is  entitled,  the 
BrtHcy'W'prtd  is  not  a  voluntary,  bat  a  compulsory, 
payittebCj  amF  may  be  recovered  back ;  and  if  the  plaintiff 
lieii>#j'#ten[fere^  was  compiled  to  make  the  paymefnt  in 
^fM^^ticd^hi  bfder  to  get  the  policies  of  insurance,  whe- 
^i^ik^'wasH  pressing  necessity  or  not,  he  has  a  right 
to  *li!f»4^^St*back.    The  otiier  question  is,  whether  it 
1^  t)Fdpbl4y  left  to  the  jury  to  infer  fix>ni  the  evidence 
ay^jifteue  hf^Htmard  and  Gibbs  to  become  respon- 
iH$ii^(b»'4lMi:|UlyUfeilt  oJPthe  annuities?   If,  as  in  .S^oto 
^f'^.^kzi^jl^a), -01^  apcount  only  had  been  defivered, 
thttP^ttf^  not  ha^  been  sufficient  to  prievent  the  party 
i^  iShftttA'  the  account  from  saying  that  he  had  not 
r^tt!lv^^(bd^^moxiey,  or  that  wheAer  he  had  received  it 
or'tHM'fi^had  not  made  bims^  responsible  (or  it.    !But 
iil'irireasfe'S^esfiSve  accountsi  were  delivered' from  time 
to^faofti'  atij' th*  aUiof'tkem  <^redit  was  givm  lor  inatal- 
nHHB  Sf  9iktimtk  not  received  at  tfa^  tin>e  i^hen  those 
ac^uMS  #^iespective!j^  delitered.    In  the  later  ac* 
HiJki!is^Jiief€  Was  ho  iklhision  fo  the  sums  for  which 

'^  »fid  uJ  :^>>  •'>' '"     /I'/  (•)  S-K^  C  a* 

^  i  G  5  credit 
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'  IB^V.       credit  was  given'  in  the  earlier  as  sums  not  received. 
Pi,  In  fact,  those  sums  bad  not  been  received.  '  That  was 

^Qtnu  evidence  to  be  laid  before  the  jury  in  order  to'  shew  th&t 
the  bankrupts  had  made  themselves  responsible  fbr  the 
(ums  which  they  had  so  paid.  Suppose  such  successive 
accounts  had  been  delivered  by  the  bankrupts  ^m  time 
to  time  for  four  or  five  years,  and  that  the  balance  had 
been  always  paid  by  them,  although  they  htid  not  in^t 
received  the  instalments  for  which  they  had^sb  given 
credit,  would' not  those  accounts  have  dfibtded' affair 
ground  for  a  jury  to  have  inferred  that. the  party. who 
had  for  that  period  given  credit  for  those  'sums'  \xkd 
made  himself  responsible  for  them.  Here  the: accounts 
were  not  delivered  during  so  long  a  period  of  tlm& 
But  they  still  afibrd  some  evidence  of  such  an  agree* 
ment;  and  if  there  was  any  evidence,  then  upon  a'biltlof 
exceptions  we  cannot  say  that  the  question  was  not  pn>* 
perly  submitted  to  the  jury. 

LiTTtEDALE  J.  Concurred. 

'  Judgment  affirtned. 


Ro^^^ERs  against  Jones. 


June  SOtb. 


c 


By  the  12  G.  I.  pASE  against  the  marshal  of  the  Kimr's  Bench  for  an 
proTided,  Uiat  escape.    The  declaration  stated,  that  one  H.  5.,  oit, 

before  arrest  by        -  - 

an  inferior  -ftc,  at  the  town  and  port  of  jDotifT,  and  within  the  juris- 
▼it  of  debt  shall  diaion  of  the  court  of  record  of  our  lord  the  Kmg, 
the^offl^  wh'o   holden  before  the  mayor  and  jurats  of  ZXwfr,  to  wit,  at 

laiues  tbepro-  ■/«..• 

cess,  or  his  deputy  :  Held*  that  the  deputy  most  bt  appointed  for  isniing  procestb  an^  not 
merely  for  uking  affidavit. 

An  acknowled^ent  of  a  debt*  made  by  %  diktor  aiier  jurest,  l)ut  l^ore  an,/Bsp«pt^  ia 
f  vidcnce  against  tlie  marshal  in  an  action  for  the  escape.     Per  Bat^ley  J. 

ma- 
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itFni^ipsterf  wii$  indebted  to  the  plaintiff  in  the  sum  of      1827. 
800/.  lipon  and  in  respect  of  certain  causes  of  action  b^      — — 
fcfre  th(sn  ^qcrued  jk>  the  plaintiff  against  H.  5.,  within       agaSnat 
tibe  jiirisc^on  of  the  said  court     That  the  said  sum  of        ^^'^ 
money  be|iig  unp^id^  and  H.  S.  then  being  a  prisoner 
for  debt  jp.  the  actual  custody  of  the  mayor,  &c.  of 
Dover^  sit  the  suit  of  JE/L  D.,  plaintiff  for  the  recovery  of 
his  ddbi^  on,  &.c.  at,  &c.  md  within  the  jurisdiction  of  the 
said  opurtf  duly  made  an  affidavit  before  T.  Pain^  duly 
oonst^utedand  appointed  to  take  affidavits  in  the  same 

.«;)mt^  ,.(T^>^^^^^^°   ^^^  ^^  ^°^  the  affidavit, 
Jf^^ipXf  anfl  precept^  and  alleged  a  detainer  of  H.S. 
^  4lierifijpQ|i^)    Aqd  H*  &  b^g  detained,  and  remaining 
a^prisapner  at  the  suit  of  the  plaintiff  for  the  cause  afor^ 
.jsfijd^  j8fte^si^»-ds|  to  wit,  on,  &c.  at,  &c,  was  brought 
,  bf^fore  /^ir.  G.&  Holroyd^  one  of  the  Justices  of  K.  B., 
bv  yjij^fui^pf  1^  writ  of  habeas  corpus,  and  was  thereupon 
dien  and  there  duly  committed,  by  Sir  G»  S.  Hclroyd^  to 
the  custody  of  the  marshal  of  the  Marshalsea,  there  to 
xonain  mitil,  &a    By  virtue  of  which  commitment, 
A  jrffflri!pil<?»tfxt>-  ipd  still  being  marshal  of  the  Marshal- 
sea,  took  H.  S»  into  his  custody,  and  detained  her  until 
afterwards,  to  wit,  on,  Sec.  he  the  defendant,  without  the 
licence,  &c.  voluntarily  suffered  H.  S*  to  escape.     Plea, 
not  guilty.     At  the  trial  before  Lord  TenterdetiC.3.^ 
at  the  JVe^ffdnster  sittings  after  last  Hilary  term,  it  was 
prctv^  tiiat  Z/1 1$.^  a  native  of  France^  had  given  to^ihe 
plaintiff  ft|ur  promissory  notes  for  50/.  each^  dated  at 
DopeTj  ()ut  payable  at  Calais.     The  consideration  for 
tfaje  notes  was  not  proved  to  have  been  given  at  Dover ^ 
The  town-clerk  of  Dooer  is  the  proper  officer  to  issue 
"pitdtess  dUt^  of'the  court  of  record  holdea  bdbte  the 
flifayoriutd ' j)Cirafe, ;  and  has  for  many  years  been  in*  the 

G  4  habft 
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Ettinttt 


XWin*       habit  of  git ing  to  seveml  persons  at  Dcftmr  a  < 

to  take  affida^ts  of  debt.  T.  A,  before  mkom  tlie  alB^ 
davit  mentioned  Hi  the  dedamtioa'  was  swoKtty^bad  a 
deputation  ^  this  natore^  bat  was  not  the  deputy  df  thb 
town-derk  for  genecel  puiposea.  The  arrest  of'  H^  A, 
an  acknpwkdgoMlit  of  the  debt  by  her  whea  in  onstodjr 
at  Daoer^  the  removal  by  habeas  corpusi  issued  at  the 
suit  of  the  phuDtii^  and  the  escape,  weite  dtta  pvowd. 
For  the  defendant  it  was  ofcyected,  that  there  was  no 
evidence  that  the  debt  arose  within  die  jnrisdictian  of 
the  eourt  of  record  at  DoMT^  and  that  21  P.  had  not. aay 
sul&ient  authority  to  take  the  affidavit  of  ddoU  The 
Lord  Chief  Justice  reserved  these  points;  and  the  phan* 
tiff  having  obtained  a  verdkt^  a  rule  nisi  i&t  a  ooMuiti 
was  granted  in  Easter  term* 


The  JUarney^Genend  and  Gbtt^  idMwed  canw^'  It 
appeared  that  tb&  affidavit  of  debt  was  awom  befiHse 
T.  Pf  a  person  appointed  by  ^e  townvckrh,  oixHtf ding 
to  the  practice  followed  for  many  years.  3R  jP.  was  thcf 
deputy  of  the  town-clerk  for  that  purpose^  and  his  ap» 
pbintoient  was  analogous  to  the  appuntmeak  of!conuBi»* 
sioners  for  taking  affidavits  iathe  superlox.eposls. '  The 
statute  12  G.  1.  c,  29.  does  not  make  it  necesstusgr  that 
he  should  be  deputy  for  general  purposes.  Then  it 
was  objeoked  that  the  cause  of  actum  did  not  atiie  within 
the  juriadiotion  of  the  court  of  redocd  at  Daoou  Bi|t 
the  ,notes  were  made  at  Dtmrf  and^  mooeowtt  .the 
pkmtiff'was  oat  bound  to  prove  that  the  diuserof 
acdon  arose  within  the  limited  jarisAotio%  the  caaae 
having  iyten  rei^oved  into  this  oourt^  [Lord'lbttfar* 
dm  C.  i.  The  cause  ims  remoived'  fay  the  piainiii^  and 
it  doer  appear  singalar  that  a  partgr  should  be  able  td 

arrest 
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aiffist  a  dditor ^  prtcesa  oufc  of  •&  iiiliMio|>  OfMi]%  for  n       1  BM% 
I Bot  vitUo  jis jMrisdictloD,  and  have thebenefit of 


Juacsb 


tIhifi«t€M  ^  reoMmng  tbe.oaiwe  iato  a  auperUir  c^Quvt]       ajtfanu 
At  all  ave«t%  die  'giving  <kf  tba  nates  to  the  fkiultiS 
omwtteitud  a  cHwa  of  actioAf  aadtlMt  arcM  ^  Dover  i  and 
ibe  ddbtor  wkctt  ia  custody  there  acdmowledged  the  debt. 

Gmm^  ead  CmnpieU  ooatift.  The  affidavit  of  debt 
anf  made  bifoie  a  persoa  who  had  no  audiorii^  to 
take.k>  Bjr  thesis  6«L  g.29^  an  act  .made.to  prevc^ 
fnmloaa  and  teacaiioue  arrestei  a  di&reoce  ish  made 
biMeea  a^f&aot  and  ini^iar  oourto  m  this  respect 
Id  the  Sanom^  aiaouaisskMier  may  tidce  alBdavils;  ia 
the  laiSery  they  must  be  svom  before  *^  the  officer  who 
issues  the  process  or  his  deputy;" — that  means  bis 
deputy  for  the  general  purposes  of  his  office,  not 
merely  for  taking  affidavits.  Next,  the  cause  of  action 
urea  net  proved  to  have  arisen  within  the  inferior  juris* 
dictbn.  The  date  of  the  notes  was  not  evidence  of 
their  being  made  at  Daoer^  nor  were  they  proved  to 
haia'  beea  deUvemd  at  that  place.  The  acknowledge 
mentfof  the  debt  made  after  the  arrest  was  not  evidence 
^gaihst  the  nasdia).  [Baifiey  J.  It  would  be  evidence 
i#  vlii4s  befeie  the  eieapew] 

Uoi^  TESftivatMSK  C  J.  We  are  of  opinion  that 
Paiky  before 'whom  <^  affidavit  of  debt  wasmade^-  was 
not  a  depn^  within  the  meaning  of  the  statute  12G.  U- 
c:^»  That  *' statute  says  that  the  affidavit  most 'be. 
sworn*  before  the  dfficer  who  shall  issue  the  process  or 
bis  defi^uty.  It  is  not  necessary  to  say  whether-  that 
required  the  dqpoty  to  b«  appointed  general^  for  the 
officer^  but,  at  all  events,  it  makes  it  necessary  that  he 

should 


100  /I  ^oaassnf».^BianwHTmH^^ 

v^MA  ^  Aepm  f^>^  tAr{H9e^pCleoafogllpno<wfi; 

?a«4  M'ite  paiiy  w^s.wfw  Vn  iwsvfiil  >«*ptfdy,  W«  ^tfe 
for:  the  «8cape«aii  W  ibmntiftlliedl  i^ato^rt^tietMosisibrf. 

,  The  rule  for  «Blcftii«»imh^l  wfif^t,  tbetofet^  oti  dus 
ground,  be  ni«de  nbsolute*  and  it  tb*;QBie8 :  uwewssaty 

:  %»  toy  any  thing  aa  to  the  QilierrpQiut.>  But  it  may  be 
proper  ta  notice  thai;  in  M0bme.yi>G0rdnfr{fl)fity^»s 
decided,  after  coaaideratfoo,.  i^^ia  ^Jaintiff*  baviog 
yrreeted  a  debtor  by  peooesfe/oiU'oran.ia^Mw.^PMft 
coimoty  by  habeas  eoirpiis  ad  t^raspondea^itifiv'feiiA^i^e 
him  ini^  the  castody  of  thia  eoart^toatl9i^er>!to^;a.'n0«r 
atotion  hece  for thesame debt«      '     .   J  .    '(•...,» 

...    .J:  ^^IW^^ttlcJitfle. 
.  ^   .  .       .       .'.!  J^'  >   ■ ....  1-   . :  ••.♦» 

(a)  1  Coup.  116.      , 

-    /i/^iii.-'  '?«C^  fC^.ff',  :   .       •  .     .-     .-...,.■..•.  .,,;i  •,.  „  :-,, 

'    ,    ., :   .        ■    '■;   I,  >.'    •  !  ■ ;  '.'.I  ){  •"■•■'lis 

amnotbythe  s^gjupst  4he  defendant  asfWic^ptPf  ftf,^  t?^'iff??f" 

SSStti^''  change  for  ?2/,  I*,  6d.,.dat«d.A«,J,0,l|^.pf,;(i»o*}^.lj?,^, 

t^'&i,^»^9>^^^  by  Ovede^n^afl^,  ai^  |ft^r§^hyn^«<fr 

could  not  in.n,4j^J^r,jt^t^^^,  J^^n^fHlt,.,l^flgf  }^df^^.^,Jtj}R^7n 
action  AC  lAw 

amount  from  the  ^eptiir/ a^'dug^  tii'd  toW  wiis  aA^r  iblg'lJin  ^eeaftie'dud,  knd  (hd^in- 

the 


IK  TtA^mSB^^'ViiMklbrtSajnOE  IV.  ot i 


<HyMMLft» 


cbfr«ami:iio^iSS/Ji&'6A^fer  Idbobi  to/  ion  tkb  liodH'of     l»ficr. 
CMftftr'lMir^  dr^  4imLctti  lui»fbi^lhat  Md,  pa>«iile 
irf'ftrff  day^"  iAsf  <diii6,  ivUoh  the  drfondBtoC-acctptoa. 
^rh»  bin  10^  ttei#n  tm  «  proper  tteio^    Bidim'tw4h 
indcmed  4be  Mlf  to  blluikr  and  deKy«r«d  i|^  so  iadorfted, 
to'  Ae  ptofatm    Tiw  bUI  bmmie  due  on  the  ^d  of 
N^foemb»  1M8,  but  vmA  not  presented  for  paynfant 
ttntf  tbs  l0t^  of  11%  1 834.    The  defendant  tiien  oieMd 
l»  give  in  pttjrmetil  ^another  biU|  but  befell  that  bitt  ims 
^fed  the  pWntUF^  derk  lost  the  original  bill.    The 
pIsSntiir  infermed  the  defimdant  of  the  loss,  add  oihi^d 
>faiBi  anJndMifiity^.  btfit  be  lefined  to  pay  tho  amount 
'^nnless'UiipMtliinte  pvedoced  and  delivered  up  to  him. 
Upon  this  evidence  it  was  contended  that  the  plaifHiffy 
4h»%rtoapbtiyof  the  bill,  coald  not  recover  against  the 
acceptor  unless  the  bill  were  produced,  or  shewn  to  have 
been  destroyed,  because  the  acceptor  was  liable  to  be 
sued  by  a  bonft  fide  indorsee  for  value  at  any  time^ 
even  although  the  bill  might  have  been  obtained  by  a 
prior  party  through  fraud  or  felony;  that  there  was  no 
privity  betl^^  At  jndoirsee  and  the  aicceptor  except 
through  the  bill;  and  that  the  latter  by  his  accept- 
ance undertook  onljr  to  pay  the  bill  upon  its  b^g 
pMduced  Wd  delivered  up  to  him.    ThdreVas  no 
breach  df  lii^  contract  unless  the  bill  weK  so  pit)duced , 
%  thii  iioUHtl  m^d  iinle§s  the  lattef  offer^  to  deliirei^  it 
'  Jipi^^'A^)^\i  the  fibciunt.    As  fo  the  cff^h  6f  &i^ 
"heMbityi'kioM df lan^hadud  power  tb^otnpel  a paityj^ 
ilAiVi/1[>y  law  was  entitle  to  Ifove  the  bill  delivered  jip 
'%  Klin,' Itb  tale  ati  iifdemnity.  '  A  court  of  equi^  is  tfie 
pM^r'^btkh]^  to  judge'of  the  sufficiency  of  the  ihdem-' 
ni^.   The  learned  Judge  was  of  opinion  that  the  pjifdntii^ 
was  not  entitled  to  recover,  unless  he  produced  dicf  bill; 

and 


•r.   .Ir  'J.J 

'J    J'1>»',1 

'1.       1.^.     I 


X9VtJ      «Dd  darectod  m  wmaHi  «itb'  Ubntjr  to  the  pkMtf  to 
itore  Id  mtsK  a  TCDrdic*  Ibrlb&HMWit'of'Ae^biiL  'A 


GofvipMK  aitcl  Ptdiewn^im  jtks^wm^  AeweicteA^ 
Tllere  mq  eertamiy  oootradictoiy  •AlitlMi^  onr  this 
piiwtl  but  the  Nisi  Pnos  twm  ofi  PSsrsok  viMoO^* 
immiflU  M^vor  y.  Johmcm  {i)i  Pooh  ^i  AM£Bfr<0)  I>m^ 
gPKfiMy.  Wm» (A  Bmki  ^  Nilt{4,  «b<I'A  cawtri^d 
before  Lord  Bidonf  vbea  Chief  Aisdoeof  iteGohft  of 
CoattBon   Flees,  and  mentioned  by  him  in  Bm  parte 
Gr€€9HP(v{/)p  and  two  cues  in  BiMicJ  d^eiddi^^the 
Coertof  ComnoB  Fleav  DamB'Wk  Bodd(g)  ^uiiQktim^ 
jfimy.  Tm»{h\  areiitiiivomrof  fliedefttidiMt*   mU-"^ 
Uatmon  v.  CkmefUs,{i)  is  not  on  Mtbortigr  ^Agafaiet  tiM 
foMT  thete  the  eolion  nee  on  a  flpeebl  fardmbt^  kid ' 
the  CQiaeideralion!  ilaled^  fee  thai  fnrdniia^  ^wim^  'thM^i 
the  defaadant  waa  indebted  to  diephdntiff^in  4)  Mb«f 
evcbange^  and  that  the  plahmiff  YuMf^ltM  the  Ijil^  hall^ 
at  hia  request  given  him  a  bond  aekMMrlac^g^  {Mji- 
nient>  and;  eooditmied  to  ittdeoeuiiiy  him  ngmm  lh%>  tift^ 
end  on  motion  in  arrest  of  jndgHient'  k  #a]i  Mid  Vbk% 
after  vecdiiQl^  ll  must  be  taken  to  have  been  pcoved  at 
the  trial,  that  the  defendaaA  was  so  indebtod ;  and  that 
thee^was^  thereforsi  a  good  eoaskliiliitioli  ^tB«^t^#o- 
miaeu    In  Lohg\  v.   B^tdUie  (A)  the^  btU  'Ma^  i/fkd^ 
ally  indorsed  to  the  ^imJ4  nd  hiid  iia^  jttdbrt^em^ 
fiSMn  him  apon  il^  and  no^  oilier  f^nia  bttt'  «he^  fUsrn^' 
ti^r  coidd  have  acgairod  a  right 'tn^eoe'thhrao*    'Btamfi' 

^  .      ,  ,  ^  ;    i;     •      '       t  .11*     'I'  * 

(«)   aCfamp.2n/  "(h)  i  Camp.  324,      '     *  *' 


(f )  4  Tauni.  602.  (A)  5  Brod.  f  B.  S95. 

(•;  I  Tnmh  585,  (*)  S  ai»V.^IA 


v.-  ilf  f  «- 


▼•  JMMfiir<fa).  iraita  jMtioU^  a  d«|^c  judga^  and  bo       UTrr. 
oaoaa  f«as'«AeiKaif^piMlii1be4flilB>  fior  refertiag  tbeibiU- 
to  the  Maptoi^^  ti^  mmfVU^  paindpal  add  intatast^iattd' 
Glaoer  r.  Thomson  {b)  waa  an  undefended  oause.    Hmi 
r.a^^)j¥m  a  jMiaMMtiB  caaa  before  HoU  a  Jj^  ai^d 
it  dqeaiQot  iip|wii9iftoiit4kB  lepcart  in  what  ohninaeter  tbo 
ptMMVTsMd.  The  tiili  might  hav^beeck  either  indcmad, 
spaeiilUjf  or  noi  ai  aU|  it  ttiiglit  hare  been  proved  to; 
lwiEib«eii4isCro)redy  or  blight  faaire  been  ia  such  a  Btat% 
nhep  JoM^  that^  other  prtrsona  Oonid  aot  ncoYor  u^Kin  it« 

(jhfm^  mid:Chit^\  cmtfh,  rdied  upon  die  three  last*^ 
mentkMd  eato;  and  on  a  Nisi  Arhia  ease  of  Doffr. 
HMta^  trM  bebraiLord  Teniirden^  and  a  case  ^Bolfe^ 
JU0i€0i  n^rWtrktmi'hitSoat  BeU  C.  J.»  at  the  sittiagB  in 
Iatl«S4«Mr>.taiifVwbeF^  in  an  aotien  on  a  lost  bill,  the 
jmgiih^ag  feondldNit  the  hill  waa  not  indorsed  aC  the 
tiadetof  die  fe3s>  tbepUntiff  was  permitted  to  recorer. 
4i}dk  ttii^  «d«twod«i!  that  Ht  was  materiai  for  the  plaintt£P 
iBrtip.i€»4lB^:tiMt  the  hiU  wafl>  not  lost  tmtil  After-  it 
beMAiri^Q«»  9M  aftfer  the*  defendant  bad  made  defimlt- 
iatlPtfc  ^]dng-i4  ilheii  prstented. 

*    f.  V  >^.;     .)  M  :••>'.  C!ur* i*db»;  vulr*' 

..;(^rd'Tain»nDair  C*  J«  aow^deliVened  ib^  judgment 
of >^.  Q^iirt.  i  This  Was  an  actietf^on  a  bill  6f  ea^hange^- 
bs«Hg^j^r<^^  indo*^ag|ia8|.the  aci^ptbn  The  bOl 
waS(ty>l)ifrQduced>alr(the  trials  btitprasfw^a  giv^n  <>{ 
tb^aiSfiatwre  i>i;ithe  parttesi  and  Mitripartieolhrsof  the 
bill»  and  that  it  was  h>st  after  it  had  becoyne  duf»  and 
<^^P^3WW^bad  b^aa  required  of  the  defendant^  and 
he  had  te&iMstft^'tfBke  and  promised  payment.      . 

(tf)  3  Ui  4rS^.  981.  (6)  1  Bymn  4;  Moody,  40ISF. 

'f(«)  iajr«i»sio. 

It 
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1837.       prDvisioa  is  not  new  in  <be  law  of  that  country,  Irat  is 
''  found  also  in  the  Ord&nnamx  de  Cknimerce  of  Lewis  the 

HAtrtAftD 

agmmt       Fourteenth,  Til.  5.  Art.  19.   The  rule  for  enleruig  a  T«r« 
diet  for  the  plaintiff  must  therefore  be  disdiafged. 

Rule  dtsehaif««ti. 


July  4Ui.'  Sandiman  against  Breach. 

The  BtotutM  A  SSUMPSIT  to  recover  the  expense  of  hiring  a  fosii^ 

■0/29  Car.  2!  chaise  to  conTey  Uie  plaintiff  Irom  Clapton  to  l/m^ 

mijle1tm4ai  ^^^^  ^^  defendant,  who  bad  oontracted  to  take  hini  in 

oolcbes^  tr*-  ^^  stage-coach,  having  neglected  to  do  aa     Plea,  Ae 

irei  on  the  general  issue.    At  the  trial  before  Lord  TmAmfeii  C  J., 

Liora  s  day*        ^ 

at  the  London  sittings  after  Michaelmas  teem  ISM^  it 
appeared  t^at  on  a  Sunday  the  plaintiff  sent  to-  u 
bookings-office  kept  by  the  defendant^  who  wm-  like 
proprietor  of  a  stage-coach  tratelMng  from  Oaptm  «o 
London^  booked  himself  to  be  carried  to  Lomkn  Ml 
that  evening,  and  paid  half  the  fiire.  The  deftndaat 
afkerwards,  not  having  any  passenger  except  the  phun^ 
tifl^  refused  to  go  to  London^  and  tliereiipon  tfcw  plain- 
tiff hired  a  poBt*chaise«  For  the  dtfiuidant^  it  wtm 
contended,  that  the  contract  was  illegal,  being  4a  eofv- 
travention  of  the  statutes,  3  Car.  I.  c  1.  aftid  WCknt. 
c.  7.,  and  that,  therefore,  the  defendant  was  not  botoBHl 
to  perfoi*m  it.  The  Lord  Chief  Justice  gave  the  tie- 
fendant  leave  to  move  to  enter  a  nonsuit,  and  the  plaia-^ 
tiff  had  a  verdict  for  15s^  In  HUary  term  a  nile  for 
enterii^  a  nonsuit  was  obtained,  againat  whioh 

Dodd  shewed  cause.    The  statutes  referred  to  at  the 
trial  do  not  prevent  stage-coaches  from  travelling  on  the 

Sabbath. 
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SablMb4    The  SQtr.l.  c.l.  begins  by  msittog,  that       U97t 

'*  ihe  Lord's  day  is  much  broken  and  profiin^  by      - 

CBrrierst  w^ggo&^n,  carters,  wainmen,  batchers  and       c«a/iui 

drovers  of  jcatde;"  and  then  enacts,  ^^  that  no  carrier 

wkh  any  hocse  or  horses,  nor  waggon-men  with  any 

waggon*  nor  carman  with  any  cart,  nor  wainmen  with 

any  wain,  nor  drovers  with  any  cattle^  shall  by  them^ 

selves  or  any  other,  travel  upon  the  said  day,  upon  paia 

that  every  person  so  offending  shall  forfeit  20s.  for  every 

smIi  oAiioe*"    The  only  word  there  used,  that  opuld 

by  peesibititir  apply  to  a  stage«ooachman,  is  carrier^  but 

Aai  menus  carrier  oS goods  ;  and^  accordingly,  in  Exparte 

MmUkf<m{^  w|ie»  tb^  driver  of  a  van  was  held  tp  be 

a  canier  within  tbe  meaning  of  the  act,  the  Court  ei;- 

t^mAf  avoided  giving  any  (pinion  as  to  the  drivers 

of'  ^>^gai  coaches.    By  the  29  Car.  3»  c  7.  s.  1.  it  was 

0Bafllcdj  ^  thi4;  no  tradesman,  artificer^  workman,  lo^ 

boHBi^  4r  olb^  pcmon  whatsoever,  shall  do  or  exercise 

apy  wiri^y  labour,  business,  br  work  of  their  ordinary 

naMiigi!  iqpOD  the  Lord's  day,  or  any  part  thereof, 

WQilia  'Of  oeeessiiy  and  charity  only  excepted ;  and   ^ 

that.eacqr  paiam  being  of  the  age  of  fourteen  years 

or  upwards,  ofending  in  the  premises,  shall  for  every 

assdi  oQmctt  focfeit  the  sum  of  5^ /'    The  defendant  does 

Ml  come  Wilbin  any  part  of  the  description  there  given, 

mi  the  geaecal  words  *'  other  person,"  are  applicable 

oily  to  petaons  ^jusdem  generis.    [Lord  T^Uerden  C.  J. 

Is  there  not  aome  provision  aa  to  travellers  by  water?] 

Yesp  m  section  2.  but  that  is  in  favour  of  the  plaintiff; 

ibr  as  some  travellers,  are  specially  mentioned,  the  Court 

will  not  extend  its  provisions  to  any  others.    The  Words 

(fl)  3i?4C.  164. 

Vot-VIL  H  are, 


-=^-  higg}^r^  ikmv  or  any  oE  tlvv  «eryai*Si  ^b^ll  iqAni^lrpr 
afiw<.  OQm^  mto  I^igrqr  tb^ir.  U]Q..or,.lo^gJing  t^p^  |)|e'^r4'^. 
^y,  UpoQ  pfiintbat.every  awb  o%idei?4^14^f;^pQif 
fej?  every  aucb  offeao^raad  that  09  tp^l^il  :^i^t>i^i 
emfi^yi  or  travel  upoii  tbe  Lqrd-sday,  wiudft>9iiy,jf^» 
wkfirrift  ligbtet,  or  barg«f  unless*  it  b^  up^n  ^arn^  fft^M^f^ 
Oi7cliQ«cy  occasioQS,  to  be  allowed.  I:(yjf9qa«^  J^MIpA  itf 
peace*"  Even  if  the  lu^guage  of  the  (first  ^eot^.  |%p^^ 
to  the  driver  of  a  atage-coacl^  his  eisiployn^f  Rl  I99#l(]l 
oQitte.  witbm  the  exception  of  ^.  woi^ka  of  i€bf^i|yia|^iper 
oes^;"  for  it  is  necessaiy  fpr  mai^y  .peq:]^w>  ^>1^ 
nesses  or  medical  meni  to.  tra^  ^  <SN^J&ii9n4:^i# 
exceptJoa  ha$  always  been  liberally  construed,  Bex  v. 
Cor  (a),  i?far  V.  Younger  (fi).  But,  secondly,  if  any 
oflfence  Was  committed,  that  was  by  t)?^,4q^i^p}»ptprn^d 
not  the  plaintiff.  He  alone  is  gc|il^  ,ff .  t^  pflensf^t^o 
exercises  his  ordinary  calling  on  the  Sab^iajd^  ffifff^^.r^^^ 
Wmams{c\  Hodgson  v.  T€mpk{d)y  J^mfa^^^e^i^ 
fhndant  bad  a  licence  for  his  ooad)  to  ^^vfL^^t^f^t^ig^ 
granted  in  pursuance  of  tb^  powers  giv^.(tf^l.4hs  i99ffH 
missioners  of  hackney  coaches  by  the  9Si,Q.Si^\c^^}i*i^ ,  -^ 

Gf/ni^contrd.  There  is  no  doubt  tl^,^%i^%)f(fWt 
as.  a  stagQ-coach  proprietor  aiid  drivi9iv,Jbn4  aV^'i^F^* 
4inary  calling,"  and  if  he  had  e9CQrcis^jd^|^;^|JUiyg.pn 
t^  Sabbath  day,  he.  would  h»Te.he^*^Yyb^Bi(t>j^i.t)i^ 
penalty  iipposed  by  the  29  Car\  9.  ,<v  7.9  4^i.th«  pnly 
qn€fition.i%i  wjb^tber  a  peirson,  ^h^  h^  jf^f^^Mf^^W^^ 
\yitk;amtb%.  in. contravention  of  thu  Ji^Wy  qmrUi^tain 


(«)  SSwrr.  7S5.  (6)  5  T.E.4SO. 

(c)  ZBniC*  238.  {4)  5  TauHi.  181. 
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pk^^'^^in  Atf  firs^  WtToDi  «ii^  large  iefnmigh  to  indnde'  J!^^ 
air'^>tedMb  ^liiij^ii^'  Bii  ofdlaafy  ^cblHrigi  >  itiiy  shooM 
dM^e^  (k(F^agg(Wfe]^  (s^'sfyeoitfUy  mentkmed  in  the 
a^M^d  Kctibli  ?J  -Tfae^fifth  fi«c]fon  shewn  timt  peri^B 
d«M^fl^^m'lfefe  fiisbbiith  Wiare  eomklei^ed  as  cBeml^ef^ 
Amt  b^fc^ti^^Aectl  o^my  remedy  i^;aitt9t  the  huHdvedte 
Ji^ttPi^MAelrjr;^  l%ta  asr  ii>  the  exception  of  '<  v^rka 
<i^«lMfe^i^f/^'4he  case  oTJfe^^.Cb^  whiob  was  a 
iiMti^^fU'%'With]fitilhifoMationagamstabBket,  waa 
cKicidM  «»fr th«  grilAliid  that  he  eameirithiii  the  exempticm 
8ify«fo«a:'k  &vMt  ic^ eooks^  shops. 

^^Tbi^^iUl^iii^t  bf  tiib  Court  was  now  dditered  by 
^^EdtS^^M^^iiC,  Ji  It  was  objected  that  tSie 
plaffiififl^Bi  iiifis  tkfie  eonld  not  recover^  beeaase  the  con- 
tilfety^^r^ld^^h^ch  of  which  the  action  was  brought 
iMi(^«^%i^^1i^eti  pet'formed  on  the  Sabbath  day,  and 
tifflPit  id&I A^df  I^!F$r  be  t)eribrmed  on  that  day.  But 
upon-l(&Bii^'ytb (h«>ijtat6tei» 3Qir.l.  e. L  and  ^ OtnS; 
c.  7.9  upon  which  the  objection  was  founded,  we  are  of 
<j|^m^#^lf^iir^sds^'dbte  not  totee  within  theoK  Hiere 
biiye^feen  hfttso^tffehi'statQtes,  cdnttaitting  regulslieni  aa 
«f\iUS^^eAk\it^h\it  they  are  too  ambiguous  to  be 
tiUltb^'Jbs^ll^l^  fiirmei^  actd.     Bjr 

tX^%rW^if^s^'*t&e  9  <W.  Ir  <?; ).,  it'  wasp enacted,  tliat 
<<^^eeArlfe^Witt  tfny  ^i^ej  'iK>r{#aggdti^inaii  ^uMi  any 
iHig^iMP]iW>  oEfYii^^^Si^kb  any  ^art$  nbf 'wi^timati  w(th 

any  wain,  nor  drover  with  any  cattle,  shall  by  themselves, 

.- "  f  .f    »  ■  -    ' 

(c)  ^Bwr.lSS. 
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}827«       or  any  other,  travel  on  the  Lord's  day;'.'  and  by  the 
^  29  Car.  2.  c.  7.  that  "  no  tradesman,  artificer,  workman, 

Sakdimav 

^gomti  labourer,  or  other  person  or  persons,  shall  do  or  exercise 
any  worldly  labour,  business,  or  work  <tf  their  ordioary 
callings  upon  the  Lord's  day/'  It  wus  cx>nleAded»  that 
under  the  words  ^*  other  person  or  persons"  the  drivers 
oF  stage-coaches  are  included.  But  where  general-words 
follow  particular  ones,  the  rule  is  to  construe  ithem  as 
applicable  to  persons  gusdem  generis.  Gonsidering) 
&en,  that  in  the  3  Gtr*  1.  r»  I*  carriers  iSf  a^certaift  de^ 
scription  are  modtioned,  and  that  m  the  £9  (bar.  8«  c.  7i 
drovers,  horse-coursers,  waggoners,  and  trav^erS'-Of 
certain  descriptions,  are  speoifioally  ixientiOQed»  iwe 
think  that  the  words  **  other  person  or  persons"  canoot 
have  been  used  in  a  sense  large  enough  to  include!  the 
owner  and  driver  of  a  stage-coach.  For  these  jptasons 
we  are  of  opinion  that  the  rule  for  entering  a  tlpiuuli 
must  be  discharged.  •»     • 

BuledisdMugedi 
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Tope  and  Nicholls,  Assignees  of  J.  Ford,     r«iii#«%, 
against  W*  L.  Hockin,  Gent.,  one,  &c,         •^'^^^*- 

A  S6UMPSIT  for  money  bad  and  received.    At  the  ^^?^  •  «"• 
triid  before  Utlledale  J.,  at  the  Summer  assises,  buknipt  was 

8U6d  out  oa  tb# 

ISa^  tor  the  county  of  Devon^  a  verdict  was  found  for  peUtion  of 
the  piaintiffs,  damages  15/.,  subject  to  the  following  case  on  ao'act  of 
for  the  opmioD  of  this  Court  as  to  the  increase  of  the  ^"^^^nd 

Bama^.  itappearithat 

o  ^  la  the  pre- 

Tbe  piaintiffi  wore  the  assignees  of  the  estate  and  Sfj^^^"***^' 
cAota  of  John  Fordf  a  bankrupt,  under  a  commission  of  ^7  f  ^^>  ^ 

which  jt,  S» 

bankruptcy  dated  the  4th  day  of  December  1823,  which  wai  a  party, 

assiffoed  all  his 

was  iiaued  on  that  day  upon  the  petition  of  John  L^n*  propertj : 
don^  the  bfrother-iivlaw  of  Ford.     The  acts  of  hank-  assignees  (al- 
ruptcy,  in  respect  of  which  Ford  was  adjudged  and  wiuTnotoneof 
dedared  a  bankrupt  under  the  commission,  and  which  ^t^^iJ^^. 
were  stated  and  set  forth  in  the  proceedings  and  de-  "fives  of  thi* 

^  °  deed  as  an  act 

positions  before  the  commissioners,  were  committed  by  of  bankraptcy 

in  order  to  re« 
him  on  the  21st  of  Naoember  and  the  1st  of  December  cover  money 
.        ,  .  ,       ,  ,.  1  ...  subsequently 

1823.     At  the  trial,  the  trading,  the  petitioning  ere-  paid  by  the 

ditor's  debt,  and  these  acts  of  bankruptcy,  were  duly  asmuch''tt'£a 

proved,  and  no  question  was  made  thereon;  and  there  semedby'So^ 

was  proved,  and  given  in  evidence,  a  certain  indenture  ^^^^^ 

bemns:  date  the  1st  day  of  October  1823,  made  between  ^^^  ""^.*'. 

°  ^  the  commtssion 

Ford  of  the  first  part,  and  one  H.  Mudge  and  Jl  Lyndon  from  the  peii* 

tioniog  credi- 

of  tlie  Other  part,  whereby  Ford  granted  and  conveyed  tor,  who  was  • 

party  to  the 
deed. 
Itbe  nonfy  sought  to  be  reeoVered  had  been  deposited  by  the  iNmkrupt  in  the  hands  of  aa 
aibttrator,  who  was  to  decide  to  whom  it  belonged.  The  arbitrator,  before  the  comniission 
issoed,  and  without  knowledge  of  any  act  of  bankruptcy  having  been  committed,  paid 
the  money  over  ta  the  person  whom  he  thought  «ntitled  to  receive  it :  Held,  that  Uie  as* 
signees  could  n6t  recover  it  from  the  arbitrator. 

H  3  all 
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mt.  M  \m  go^  'and*  difiltUBnia^tbe  cfettatjr  of  B0om  io 
'^ Midge  'and'  I^fmbn^^vij^^  bertdiii)  tcbit8^>uiMdl&^tleed 
feplediieiL  It  did  ikA  !  ap^eaiv thai)  (Aie  bankhi^  Ud  M 
the  date  of  tte  deed  an^  gooda  qr  idnttelfir  dot  of  liie 
coant^  of  Detxm,  The  deed  trad  enqolb^^byJirA  oh 
the  day  of  ite  &te.  Z^/9d9»  did'noi  execUta^*  bntihe 
was-  privy  to  it.  Many  y&st$  before  ^fliiatitiiei'Jfbn^ 
being  the  owner  of  a  &eeh6kl  eetaite  at  BreiUi'la  the 
county  of  DewUf  bad  mortgaged  iMlt  ahimk  (Ime^titD 
several  persons;  bpt  fai  tbe  year  1023,  be^  b)^  tbe ifatair- 
yention  of  SmUh^  an  attorney,- i^ho  hadibeens^r  a>laiig 
tif»e  concerned  for  him  at  his  'atJbonie3iV''icoDliral}iedJb> 
sell  the  same  to  a  Mr.  Cofnishf  bM  ^etpmdianr'^vaiite. 
be  completed  on  the  4th  dirf  of  OcrAikrianf^thhtiyeEiJf. 
Aeoordmgly,  on  that  day  v^mwiomg'  todk  ^if»ei£aEljbft 
purpose  at  Thitmsj  at  wh]dh'trele>|ttrei;eBt  tJRov^jGd^ 
nish  (the  purchaser),  with  Im  atfeoifney^<aohisi  dfriAe 
mortgagees,  Sf^A,  who  aiteadod  tfaete  k<ii^diidn)beUlf 
of  Ford  as  on  behalf  of  twb  6S  die'cii|^rlgbgeE8,<.«fad 
Hocktfiy  tlie  defendant^  who  attend^dfibnbbeh|d£»aflja 
third  mortgagee.  Smith  br6ugte<  wisl|  ji{mxiihe>llkls- 
dee&  of  dK  estate,  which  hadibainiaibwipodbsssaovdiir 
several  years,  and  wliioh  bad  t£iist*oolteinto\&uepaad^ 
sion  as  the  attorney  &r  and  lODiiefaalfr  06  hi&olipi|spiiK>  ' 
of  the  mortgagees.  Tiie^iartiev  bein^aslfdObbnads^^Cbr- 
niih^  the  purehasir^diBisffiiBlr'chBticstttpdiL  a  l»bkiiat 
Totnesi  fiw  the  unneoiitl'afi.'the'j^fareb^e-iiiixia^rwar. 
three  for  tkeiidpasale^ailiMiiits  efitlidJiaBDDjsemnd'JolaBds 
of  th0.threa.mtiii4g|i^eB:pfiyoUdtOitiam(Te4>eot^ 
bearer,  ^and  .*ihe  Tibixith>  fi>e>  ithei  mmQbvt  Vo^iifari  Bstiduei 
:bei0g.tiiie.sttai^bf}dOif4!^yabte>tDtAf«ibiii>eaiBr^^^ 
iH«t'ifthffee'^b^ckBi'<wsBe  Itfaenif^iehj^tai  thft>'i|9fsiieoffire 
iaditgagee%(  amittiie'.iasft-iDeittimnd  dbck  '^Satd  hook 
^  '{  from 
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fromdlk  band  of  .OTiTtfiA^'  asd  putiitto.  hi$  pocket,  but       tZtt. 
SmUkshntamlmti^  claimed  to  imve  poaseasiaii  of  it,  dad 
dasbdred'diiit  the  biniiest  ibonld  sot  be  compktod  if 
tkie  Atsk  nna^oti  given  up  to  him.     At  tJiis  time  the 
firdttvto  iboto^gBgecs  hod  eaeeutedithe  deeds  of  oonv^ 
JBoeV'*  audible  thiid  nioKtgagee  was  in  the  act  of  ex- 
eeittLDgidieiB,  but  an  altevcation  ensaing  between  SmiA 
•nd  JFard  respecU«g  Uie  dieckf  the  basiness  was  inter- 
sopifld^  and  the  three  firstrmentioned  checks  ware  given 
hack  to:  (fanaA^    it  was,  howeiverf  finally  agreed  be- 
•^widea  J  Aii«du  Bfad  Jbref,   that  the  check  in  question 
shteUL^  deposited  in  the  hands  of  the  defendant, 
whammcAme^  by  Ford^    Contradictoiy  evidence  was 
giarfniibbtb.as  to  the  grounds  on  which  Smiih  claimed 
•pieaBsaioB;iifihe' check,  and  also  as  to  the  purpose  of 
dijdd^^xdtiMtlli^tle defendant;  but  the  jury  found  that 
jflsiftt  bidoBQ^e  hie. claim  on  the  ground  of  a  balance 
tiUedaibiiibibpibiHs.tf  ooBts^  and  on  a  cash  aocoupty  aad 
lidao<aigti|;|S^ifpDund  ef  tbe<  authority  hereinafter  men- 
tiiaedi;Hadd(idid  jbry;  also  found  diat  the  deposit  was 
-fliailedlbrnthh  ftairpcrt  of  itie  defendant's  determining 
iKb«cfBaahDifaaiidne''fiDtol  ^Bor^  to  ^SsitieA,  and  also  to 
-Mnt^JffmnaniiCo^  aft  tthat  time  bankarsat  Dartmouih^ 
«fte|e|n9faiendd£wh]i^h8ini^he  was  to  return  the  residne 
-ix^W^liAiicSSkm  ffifleh  wag  itheNti|pon4e|]»osited  by  Ford 
an^tbsl  faandaiAf-^  4hei  defendant,  apd  the  purchase  was 
.cdmpMndtt-jSEbefd^eiMbiit^dapoaited  this  cbedc  at  his 
r'bBBkeiwiott>itKbifithi)dftj  di\<ktdber\  awji  had  credit  with 
i<h^fltt>ijieTamatot thdiiecif ipa aepmte ai»otint {  and 
M>\im  llMi,i«iRw4-witk(bne'iFoisb  an  'dectent^w^  and 
iflSi^iflie^diti^iUsi^dkfcndanlfs  c^oe  at  ABr/aioii06,  whdn 
=»iihnl]j^eed)to/aib8lpnee>  of  neoeuBl>b4tweeniifaim8alf 
'iand  IMtb  tbdbs  Imoulitxir  MiU  After  thia»  ^bntistihe 

H  4  same 
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^-  ,T  and  produced  an  account  of  the  elaims  of  Hinie  'Md  Go.- 
gainst'-  against  Fardf  and  5mfM  also  prodnoed  the  paper-writing, 
bearing  dhte  the  SVst  Mty  18^S,  hereiitefter  set  forth, 
md'Ford  and  JFfi^  wetift  tlirMgh  the  la^t->mentidlted 
ac6otot ;  and,  finally,  ^6  d^ndant  dtsdded,  that  A» 
,  sum  of  627?.  was  dae  frbm  tbrd  to  Hine  and  Co.  He 
accbirdiiigly  drew  and  delivered  to  Sffki^  a  e^eck  on  ht9 
baskets,  foi-  the  sntn  of  8»9/.,  whereof  «««&  was  for 
l^iith  himself,  fttiil  €27li  was  t6  be  by  him  paid  to  Hm& 
tiiii  Co,  The  paper^wrilSng  so  produced  by  SMA  was 
as  follows :  *<  Mr.  J.  B.  Smith -^Sir^  I  hierebya\ithdrise 
ted  request  you  to  retain  the  deeds  oPitiyetfsCte  at 
Btentj  as  security  foir  my  debt  to*  Mi^si^.  'Htfrto  Mid 
Hotistoorth^  after  satisfying  the  moftgage,  and  r6<)ae9t 
you  t6  ^ay  thtoi  the  balance  of  my  a^omtit  tor  idf  "^ 
|)urchase-money,  as  soon  ^s  the  property  An  ^oM.  JbKft 
;i?brd.  —  Dartmouth,  81  st  Afrty  IBSfS."  ^—  This  papW-  ^as 
signed  by  Ford  at  the  time  df  its  date ;  tend-  on  signing  it 
he  gave  it  to  Mr.  Hin^j  and  jft  J¥«Ws  teqiiest'  fc* 
{mmediatdy  afterwards  deliv^ered  it  t<^  Sitiithi'  '"^fht 
papeir  was  'fetatoped  only  with-'an  ftgreetnehtSiiittibp  bf 
^e  amount  of  If.  it  appear^,  by  the'  ^M  att^ift  ^ 
'ftine  and  Co.,  that  on  the^i^t  J%  }82!l,  ^h«Hef%li§<^^ 
^om  J^brkfto  Wne  and  Co.  the  ^lim  H>f  BOBL  16$;  ir£ 
only,  and  oh  the  !»th  (%)fo0e!(r  foH^ing'^d'^did^^ttfn 
of  imi:  Thfe-  quieskiori  foir  ihiS'  bjSriiift  tf  ^liw^  <:^H 
'was,  Vhethet' '  the  ^iiit^  Nv^e  eotftf ^d^^l^  T40fMt  Ike 
s'uni  *  6f  'S^d?.,  Or  any '  and  what'  pA^  ^ett^  ?  If  ^tbe 
^durt:  shoiild  be  of  opinion  that  <he  pMnMb  wel^  en- 
*tided  to  recoVe^  Ae  sum  of  88SBi>  ot  any  ))dit><themEif, 
■^the  dimages  Were  to  "bte  iner^as^dacc^mfittglyi^'but  if ' 
'otherwise,  ^hc  damages  to  rem^  at  theamouht  of  95/. 

as 
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93  AtetHidi    The  oiiewii  argued  on  u  former  day  in       IM7« 
thtotBrai4»jr 

Ogrtdr  for  th^  plaiatiflk  The  deed  of  the  1st  of  Oo 
ttifr  ]8S3>  Quide  between  the  baokrupt  and  Mudge  and 
llfudam^  wae  an*  act  of  bankriqpt^;  and  if  it  wvre  ao^ 
th^  H^vesridea  and  aomda  the  payments  nade  on  the 
lh^9t0aA€r^SmUhmdL\gkHinemd Co.  Tbedeed. 
tvaatnig  it  aa  lodqMndtnt  of  any  connection  with  the  pe- 
titioiiiif  cEeditOTy  bemg  an  assignaoent  of  all  the  bank- 
mpt'efl^tsj  was  clear^  an  act  of  bankruptcy*  Now  the 
moofigK  cam  in^  the  de&ndant'a  hands  on  the  6th  of 
^feMtfiV  ^bea  he  had  ciedit  for  it  with  hia  bai^ker^ 
and  aa^  remaineA  until  the  IStb.  It  waa,  therefor^ 
monay.  b^d  and  received  by  him  to  the  nse  of  the  a»- 
ai0aee%  which  they  are  entitled  to  recover.  The  ob- 
Jadipn  iaihia/ceae  wiU  be,  that  the  deed  was  a  concerted  ^ 
pet  ^  baakrfptqy  between  the  bankrupt  and  Lyndon 
die  petiriowang  credjitor.  Questions  aa  to  conceited  acts 
4f  hsnkniptcy  have  only  arisai  in  oaaea  where  it  waa 
Unp^ised  tO'give  them  in  evidence  aa  the  foundation 
iNidr  #MK>ovtr  of  the  oomhoisaion;  and  sudi  concerted 
'iV^kl^:9^  bi»ei»  held  Qot  to  be  available^  on  twogiounda. 
Jg9fnfl-#€^  if  done  by>  agreement,.. are  not  acts  of  bank- 
mt^W  iat  all  rTbe  very  circtunstance  of  their  being 
HigreM  or  cpocan^  takes  away  one  of  die  main  qualir 
HmyiW^  otiat  be-fomd  in  the  transaction  to  make  it 
c4ll#Qi.^.banki:optcy»  vis.  the  intention  to  deli^  credi- 
Mna]  Tbus^  In  die  case  of  «  denial  to  acreditpr,  the 
letter  cannot  be  said  to  be  delayed  when  he  comes  by 
,egqewent^  ,tQ.!^eman4  and  to  be  dtoi^*  There  is 
iawibeip  gnwnd  nppa  which  a  concerted  act  has  been 
bold  nojb  ^  be  available^  viz.  that  although  the  act  in 

itself 
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l>f* 


1 9fft^  itodC  iiwy  ber  M  acjt  oft  bapkcu^yb  y^  tbe  p«Utli0i]faig 
credltorv  is  estopp^pl  from  Aaying  that  it  la  ibo«  Tb^ 
«9tpppe]»  hawe^eF,  i«^  limited  to  the  petitionipe  ci»diK^ 
who  sets  the  proceeding  Jo  molimi :  he  i«  boqod  to 
«itftUi/»h  «an  aet  ijf  baokruptoy  available  by  bim«df«ta 
wippoxt  the  comtnission*  .  Tbe;  aa$igi9eea  aUo.  w^uat^s^flir 
fuch  an  #et  of  bankruptcy  in  order  to  otifffMA^xl^ 
jiHfisdiQtion.  But  when  that  h|l$^beeB.d4Hle^  the.creditpfyt 
«t  largei  represented  by  the  as^gnee^  may.  it»ke.>$lt^ 
benefit  of  another  act  of  bankruptcy,  althpugh  tbd  p^tir 
tioning  creditor  was  a  ccHisenting  party.to.it. .  Taggp^^fn 
y*  Bttrgess{a)  shews  that  the  estoppel  applies  oot.tp>a«- 
aignees  who  are  mere  trustees  for.  tbe  creditOKS  al  hu^ 
but  only  to  a  petitioning  creditor  who.  oriffRfiU^i^ 
coDimission  (d).  •  .  .  -r.tu^ 

Coleridge  contra.  The ,  deed  of  ^.  1st  qS[  Qcifbf( 
18SS  is  not  available  for  any. purpose  under.^jifMir 
mission  sued  out  by  lAfmltm  the  petitiioBii^iiCKeditQft 
because  he  was  privy  to  it  It  is\clear  that  be  <«DuULiint 
have  sued  out  a  comunssion  .upon  thai  act  of/  bfudbroplqr. 
And  Although  a  commiasioB  baa  been  luedout  Mn^mip- 
ported  on  an  aet  itf  benkrupUsy  free  from  tbta'tloecti$N^ 
rderenceoinnot  be  had  to  the  deed  of  theiat  qi^OcU^ 
by  the.  assignees  fi>r  tbe  <  purpose  of . bringing.  pKoiMiy 
into  the  general  fund«  Unless  the  deed  wave  foluduleMt 
in  law,  it  is. not  an  actof  b(uikruptegri;aii4'he^vlK)thaa 
cxecttted/iMaentedtoi  oe  acted  under  (fu(^  a>4teediia 
eilppped  from  iieyipg .  that  it^  is.  firaudukol.;..  Xhia  esisfe 


(o)  4  East,  230. 

(6)  Thnv  fr«ro  fereral  other  points  difcnssed  at  ths  b«r» .  upoo  ivhidi 
the  Coun  did  iiot  pvonoitnoe  any  opiniofii  tad  tha  affguvie9tU4»fo  Uiom 
pointi  haTe,  therefore,  been  omitted. 

pel 
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but  extmdb  to  tlib  itfsi^eW.  •  BaeHtfi^rd' y.  Bea^m{icf) 
Aem  ib»t  pkM^  who  hatd  been  privy  imd  usseiftlng 
to  th^  deed  of  l»sigiMietit  ^mfot  sel'it  mp  as  an  act  (tf 
bBritmptibjK^^J  Mid  TbjipMlbi  V^  Swge3y{i)  %hewn  tiM 
tfae  ebtopfel  <>H'«h«  asftigtt^  te  tu  i^iMue  of  dieifire- 
pt^eMiir^  1)01  t!i^h»  indlvkhml  dHMcter,  fbr  #»ere  aM 
the  ^id^^n^^  H^xiee(>t  Tapp^dM  (the  petitioning'  ore- 
Hiftor^^eif  privy  to  the  deed;  andt  yet  it  wfts  held  that 
ifii^  Migbt,  under  a  commission  fbanded  on  timt  deed, 
soe^^  cbd  teebter  the  bafnknipfs  estate.  It  was  not 
wtieksktf  -^At  ^lAfndw  ehoald  execute  tbe  deed.  In 
BsM  ^  €toc^A  (i;),  Ae^  only  conneetion  whkh  tbe  p^ 
tMoiiii<g«ieif>6ditotf  had  i/riih  tbe  deed,  vbich  waa  rdted 
on  as  an  act  of  bankruptcy,  was,  that  he  If  new  6f  it 
while  it  was  preparing,  called  on  the  attomies  who  were 
pM{Hkting'it'Wh9st  it  was  in  progress,  and  expressed  no 
iHsapprobtilibli,  and'whed'the  banlcrapts  had  exeented 
itV^^^ciniBnettded  a  person  to  take  possession  of  the 
Mindb)/^iin  }HkJi»^v,  BuitftU  {d)i  the  petitioning  creditor 
wmioaifipKiiry  land'coneeming  to  the  deed.  In  Exparde 
C»mA»l«{ir>^L<ftd  OmtiM^^  petition 

ing^  «0riitoit^  IttB'aetod  tinder  the  deed,  4dtb6ugh  he 
mtty>^ildi>h^a^^tecttted  i%  he*  Mtonly  eanaot  «fail 
i(in4itf)otfi(;^«h  tet  of  baaknlptey^  bnt  wHl  be  liable 
iiMtdt>iihW  emu  bf  ihe  eotwoiisstom^'  It  4s  ttue,  ftat  lA 
aH  tbto^dutetf 'the^c^ttuttlsrfon  Yett^  Sttt, 

if  Juridiet  fltto/petttidning  i^dtoor  toiild  ha^sn^  '«^ 
iiof<rtfa«iiflysigiieesi'M»ti£iied<  ihA  d^ittitfissiDn  uponi  dkia 
deed,  they  must,  on  the  same  principle,  be  prevented 

(e)  lRMe,Z\9.  '  '     '       ' 

from 


Hocuw 


1Q9     ^  CASES  IN  TRINITY  TERM 

}aft7^       fiwm  relying  upon-  it  for  the  purpose  «>f  onterreacbing 

».  tile  tratisaodon  in  questicm. 

Supposing)  however,  that  the  assignees  inaj  treat  this 
deed  as  an  act  of  bankruptcy)  still  this  aetion  is  not 
naiatainable  against  the  present  defendant.  Hewas  a 
mere  arbitrator.  The  money  was  only  d^osited  with 
him.  He  had  no  interest  in  it.  He  nerer  mixed  it  with 
hie  owB|  and  he  paid  it  over  without  having  notice  of 
any  act  of  bankruptcy  or  of  imolvency.  ColeSf  Assignee 
€f  fVrighij  V.  Sobins  (a),  Coles  ▼.  fVrighi  {b\  are  author 
ncies  to  shew  that  under  such  circumstances  the  defend^ 
ant  is  not  liable. 

Our^aiv.  vuU* 

Lord  Tenterden  C.  J.  now  delivered  the  judgment 
4)f  the  Court;  and)  after  stating  the  &cts  of  the  case, 
proceeded  as  follows :  Upon  the  argomenC  of  this  case 
some  questions  were  raised  upon  the  effect  of  the  paper 
signed  by  the  bankrupt  Ford  on  the  Slst  of  May  1S39« 
and  the  sufficiency  of  the  stamp  upon  it»  as  relating  to 
the  lien  of  Hine  and  HoUbooorih  on  the  title*4ieeds  of 
Ibe  eslite  add  to  Comts^  and  which  were  in  the*  hands 
of  Stiiifh  wd  also  as  to  the  lien  of  Smith  himself  upen 
those  deeds.  .Bat  as  Uie  payment*  made  bythe  de* 
fendant  to  Smith  was  iof  a  sum  assented  and  agreed  ao 
by  the  beakrapt,  and  the  payment  to  Hint  and  HMs- 
W^i  was  made  under  an  aetfaority  ddegafted  by  him  to 
the  defendant  as  an  arbitrator)  to  aetde  and  pay  their 
claim,  if  these  payments  were  made  before  any  act  of  batdc«- 
Jtiptoy  committed  by  Bard  of  whk^  the  plaiatiffi  can  avail 
Ibemsdves^aU  those  questions  become  immaterial.  And 
yfi^  thinjc  .the  payments  were  ao  niade«    Th^  were  made 

(fl)  3  Camp,  185,  (&)  4  Tatmt.  lOP. 
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on  the  IBih  of  Oelak»4  TJie  commisnoniMoed  On'aoto  i^0% 
of  bankraptcy  committed  on  itfae  2lBt  of  -Nooember^anA 
1st  of  Decembtr  ftflowiogu  It  iBSBcd  on  the  petition  of 
Mn  Lofmiotu  The  idaiiiti£b  eadeafronred  to  ovierreaoh 
these  pajrmente  by  proof  of  an  aot  ofi  bankFoplcrf  coei4 
mitted  onthe  Ist  of  Qetolm.  Tint  act  of  bankniptey 
was  the  exacotbn  of  a  deed  eonv^ing  oU  the  bank-^ 
'op^^  floods  awl  chattels  in  BeoonMrCf  the  ootrntyof 
Us  letodenee,  to  one  Henry  Madge  and  this  Jelm 
Iffndan^  for  the  parpose  of  diseharging  a  debt  due 
tothen.  Lyndmi  was  privy  to  this  transaction';  and, 
therefore,  taking  the  deed  to  be  an  act  of  bankruptcy, 
it  is  dear  fay  ail  the  authorities  that  London  could 
not  be  allowed  so  to  treat  it,  and  to  take  out  a  com* 
immm  upon  it  But  it  was  signed  lliat  although 
the  law  might  be  so  as  to  the  suing  out  a  commis« 
MOD,  yet  if*  the  commission  were  soed  oiit  upon  anodner 
dirtinct  act  of  bankruptoy  sufficient  to  sustain  it,  the 
oreditorB  represented  by  the  assignees  {Lyndon  not 
being  an  assignee)' ndgfat^  nereitkeless,  avail  tiieinselves 
of  Ithis'iact  of  bankrupti^  for  the  purpose  of  avoiding 
sohsaqnent  acts  by  Toice  of  tJie  relation  to  HbM  S^oBL 
Vh,  however,  think  that  the  reasons  upon  wbicb  the 
easditors  at  largeans  not  alk>wed  to  avail  themselvea,  ftr 
iie  puqx>se«of  «apperting  the  'oommissbn,  of  aa'  act 
wfaidb  Hm  pct&bnmg  cmditor  is  kiot  alkrwed  to  eaH  ab 
ad  of  bankv^stey^  abhoc^  another  creditor  might  do 
soAr  4l|ait  pui^pase,  apply  equdly  to  tho  pteMit  puiw 
pbas^  ftriwhadi  they  sely  upon  it;  Oae  tteMtk^mm 
be^  Ihat  fl»eiCf«difiors  at  large  ore  to  bo  oonsid^ed 'aa 
coineofeed  with  th^petitbning  csedtlor,  aad  as  deriviag 
iheb  ligfato  nnder  the  comndssion  from  him ;  fariftiiey 
were  not  so  considered,  they  might  say,  '^  Here  is  a 
good  act  of  bankruptcy,  and  a  sufficient  debt  owing  to 

the 
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US7*  tfaei|»iiittiiiiiikgierediisDr.  f  nfiftV  ootmwimi  nAib^Ue  w^v£ 
bonktiqBtc^  jis'i||iiniM)efcibl'«d  iis>:  *  tl|ere  rw^  mamy^ioLimg 
lift  tteiwhom*  dcb(B^iira^ei(cnrah{|^^^fi<  wiBrrnriir<«Mpnt  te 
Uasikluitfliittisbd>ii94o'^i»ioutnaie0biiii^  dittre* 

fimi  hixovr  £rmj«r)(ik&'  fximitiiflnoii''sbfU  stiliid/gMd/' 
Antther'SiduGn  may  be^>  llmt  if  a  cNiteiiMninmadfMil 
fagn:aiiBh  a  pedtionaig:  waiter  iOOuU  'betwiatalfle^  he 
liaoidilMme  jv  right  to  ptove  his  debtimder  iit,^tiittAfp«N 
tidpate  in  the  diwdend,  and  BOiEOttldi  6km^  m>  bmai« 
fixim  a  cotmnimpii  "wUeh*  he-  ougbt  liot  tD  JhsB?aiyied 
cmtfWmd  thus  take  advantage  of  hiv  owtinmiaa^j\\iAtid 
thia  reason  <aiBo  'will  be  appKoablcSe  ibi' fmifm^'i^ip 
whioh  the  act  of  bankniptcy  in  Octoiirik  InaUted  im. 
For  if  the  pUbtiffii  can  avail  theBid^9teiof*l)blit,i>thef 
wiUiaJcreaae  Ae  fund  to  be  divided,  dad- lijfcdbA' Witt 
partidpale'.in  that  increase.  '/'"^  L**" 

As  this  objection  alone  iseufiicieat  t6 'defeat  Ae!f4all^ 
tifik'  daim,  it  is  not  necessary  to  pronoohcelavJaAekil 
opinian  upon  any  odier*  -  But  adviesdng;  to  'thei<qiafe  of 
CoiesY^  fli'igli^{a\  whiek«ttsqtoi^.by{Miu  CUdiii«i^ 
in  support:  of  his  last  objection,  we  thinki  that < that 
objectien  is  also  |;ood,attd  that  ifae>  money  ciUittdl  be 
recovered  from  the  present  defendant<i..it«^wksi(plitised 
under  his  controul  for  a  special  purpose;  it  was  never 
mixed  with  his  own,  but  kept  separate  as  a  distinct 
fiind,  to  answer  that  purpose;  he  was  to  derive  no 
benefit  from  it;  he  aftevwania  appUed'it  to  the  in- 
tended purpose,  in  part  with  the  express  assent,  and 
in  part  under  the 'a«thority  of  J^ord^  Hd  Wfti^ '^there- 
fore, as  it  appears  to  us,  a  mere  cbtoiiel^of 'cotifvey- 
aiioe,  aVid  ins  'sitMnatioti  w$s  the  some  i]i'>«fitet'tes  that 
of  J?.  Wright,  .ia  the  ease  that,  has.beea.quotod/  with 
tiw <3(iffer^ce  m  hi;i  &vauc^..that  jP.^r^  ungU  have 

(a)  4  Town.  198. 

known 
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hoamm  4luib  itfM  penviii  to  wh<un  he  joaisied  die  mmqrv  19t7.. 
apdi>Hdio/na» tbon  m>priaoii  ibr'debti aughlbjr'OiHtitaiH'  *T~ 
log  i&ipriaoQ  bflodtM  axbattkmptffoom  « titne  antecedeat- 
todifa  ttmwsdoBi.iriMrttaft  lh0:pD05eat<defeDAuit4iad> 
dd  Ia»«fvladgt  tf  the  «aBMiitioii.  of  die-  deed,  iwbich  had 
Inanlfliflnaged  allegetber  in.  tecret  It  is  olmaBs'ilnil 
iBtic\iMliteNiiureiuflneft  and  obsdrnctioate  biuiness'ii^ght 
tabajfflaaef.'if  enaiwba  ie  emfdojrt^  u  a  mene  gnlukaae 
GRirMf^  or  jamde  the:  grateitxiiu  cbaaHel  of  convqraoce 
cIrijdelumTV  ^onld  be  answembk  far  property  passing 
tboatoghittsiiaiKLi^'  nnder  ebrcniBstanees  vbich  lead  to 
m^lsuqaNfienr  tbdt  Ibe.  tittufer  may  not  be  made  biwfully 
awi  MlbJont  ibjary  t^  tbe  ri§^t  of  any  tbird  person* 
Aodia^dBiaJpa  iQilbifl  effect  woeld.be  a  great  hardship 
ottiibeibdfvldbid  sf>  employed,  and  give  a  very  harsh 
(and  I  may  say  as  to  him  a.Tety  injurious)  effi^t  to 
thiitf;trfIii(liQft  Wtht  act  of  bankruptcy^  which,  diough 
iMiiMifyr  f«r  mtuiy<'porpose8>.  it  has  been  the  object. of 
die  ligklallirc^  in.medem  times,  to  narrow  and  contract 
fi»|j|bin.tfae  odttipasst  dial;  justice  to  particular  individuals 
reqtfres^H  For  these  reasons  we  think  that  the. damagec 
oi^bt^not'to  be  increased^  but  that  tbe  verdict  should 
staadJ^i^m/*  only* 


•IT 


np?mjS,waa  m  ^ti«m  brought  by  a  stmngcff,  upon  tbe  '^l^^^*^ 
./)S(4^tq(  9Jkme^  a  14.  s,2^  to  recover  trel^ci  the  tbetutute 

,9  Anne,  c.  14. 

valii^  of  money  lost  at  play*,  the  MMir  not  oaYiffg  <•  s.,  Roormd 

treble  tbe  ralue 
ofiaMSej'fait  •!  pkiv  tbeloeer  Mi  bMriag  iMd  wllbii^Cb»  t&iie  lapea^ribed  by  tbe  ita- 
tucc  A  writ  of  error  was  brought  by  tbe  defendaoty  and  judgmeoi  was  affinncd  wStbout 
coi^k>  Held,  that  ibe  poat  of  the  parah  where  tbeoiRmce  Was  eommiHed  were  entitled  to 
€■€  moiety  of  the  sum  reooro^  witbout  doducting  costs. 

brought 
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18S7*  broogbt  any  action  within  three  months.  By  that 
statute  it  is  provided,  that  the  loaer  of  102.  at  cards,  &c. 
toBj  soe  for  the  money  within  three  months;  and  in 
case  die  person  who  shall  lose  sodi  money,  shall  not^ 
within  the  time  aforesaid,  sue  for  the  sam%  it  shall  be 
lawful  for  any  person  by  any  action  or  soil  to  sue  fiur 
and  recover  the  same,  and  treble  the  value  thereof  with 
costs  of  SQtt^  against  the  winner,  the  one  moiel^  dieDsof 
to  the  use  of  the  person  that  will  sue  for  the  sam%  and 
the  other  to  the  use  of  the  poor  of  the  parish  where  the 
offence  shall  be  committed.  These  was  a  veedict  for 
the  plaintiff  for  B4M.  A  writ  of  error  was  bnaiight,  and 
judgment  was  affirmed  in  the  House  of  Lords»  but  the 
Qosta  of  the  writ  of  entxr  were  refused. 

Btoirick  moved  that  satisfik^tion  might  be  entered 
on  the  judgment  roll,  upon  paymou  of  one  half  of.  the 
penal^  to  the  churchwardens  and  pvers^rs  of  thapacish 
of  St.  JameSi  where  Ae  c^ettoe  was  committed,  tbe  d»- 
ftndant  having  paid  the  other  moiety  and  all  taxed  ^oats 
to  the  {daiatiffi 

PaUesons  ocmtAf  inusted  that  the  plaintiff  had  a  r^ht 
to  receive  the  whole  penalty,  and  pay  over  to  jtbe  poor 
one  mdety  of  the  surplus,  after  deducting  the  costs  of 
the  writ  of  error. 


Lord  TEirrsxnsK  C.  J.  In  the  absenoe  of  all  autho- 
rity, we  are  of  opinion,  upon  the  woad^  of  the  statute^ 
l!iat  At  poor  ace  entitled  to  erne  moiefy <€  tfaepenalty, 
without  d^daetiag  eoats* 

Rule;  granted* 
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F.  H.  RuvMXLLy  Administratrix  of  Thomas  Ren*'  Tuetday, 
NELL,  "Clerk,  against  The  Bishop  of  Lincoln,     ^ 
T.  H.  MtRskousE,  and  W«  S^  Mirehouss:. 

^VAES   inipedit     Tlve    declaration    stated,    tbia;.wheraapre. 
^  vhereas  Ode  mUiim  DodmU,  dwk,  doctor  In  di-  Sj^lT^i^n^ 
rmkf^  tae  prebendary  ef  the  prebend  or  canonry  of  t^l^^^ 
Soak  GfmMam,   fomded  in  the  cathedral  chareb  of  ^"^'^"^J^^ 
StiUm^  betfetofore,  to  wit,  on^  8cc.  at,  &c.  was  seised  of  ""^^^^^  ^''' 
aid  In  the  ^fluid  pnbend  or  canoory,  with  its  appur-  sonai  represene- 

ativehasthe 

taiances,  to  which  Mid  prebend  or  canonrj  the  advow*  right  of  pre- 

i*    <  f    1  •  1       1         %       n  -mwr  ,w        .1     Mntation  for 

soQ  of  the  rectory  of  the  parish  church  of  JVeKg^  with  that  tum.   Per 
hs  apporiMuiocea  then  belonged  and  still ^  belongs,  in  r^d%id%. 
hoB  deoi^stte  as  of  fe6b  in  right  of  the  said  pr*end  or  /j^'/jli/^^ 
canoBiy^    And  so  being  such   prebendary  as  afore- Z^^"''**''^ 
said,  mtd'mhdng  seised  of  and  in  the  said  pbebend  or. 
OBOeniyv  ^tt»  ite  appmrteneDces,  to  wfaiob^  Sec.  aftetv 
waidsi  to  wU^  OD,  &c  at,  &c.  presented  to  the  said 
dttroh  of  Welijf^  being  then  vacant,  one  William  Dod- 
aeB;  taailer  of  arts,  his  deil:,  who^  on  live  said  present- 
sfian  of  ihe  said  fK  D.,  doctor  in  divinity,  was  adaaitCed) 
JsrtitBted,  and  iadneted  into  the.  same  in  the  time  of 
peaoe^  &c.     That  the  said  fV.  Z).,  being  so  seised  of' the 
prdbeod  or  canonry,  with  its  appurtenances,  to  which, 
&c»  inbu  demesne  as  of  fee  in  right  of  the  said  prebend 
or  eaMttfty,  afterwaixb,  to  wil»  on,  &c.  at,  Suu  iM  so: 
seised;  eAer  wheae  deed^  to  wit,  on,  &e.  at^  &c.  one 
Btbert  Frice^  derk,  was  lawfully  admitted,  &c  and  after- 
Asi;  after  whose  deatli,  to  wit,  on,  &c.  at,  &c.. 
Mfwndl,  Ibe  ia>eAftntC|  was  ktwfiiUy  adnutted, 
Vou  VII.  I  mstitnted, 
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nS7.       instituted,  and  indocted  prebendary  of  the  said  pre^ 

J,  bend  or  canonry,  with  its  appurtenanoesi  to  which, 

Qgfiwst       See  whereby  the  smd  Thomas  EetmeU  then  and  there 

TbaBifibopof  '^ 

JLixcoLN.  became  and  was  seieed  of  and  in  the  said  prebend 
or  canonry,  with  its  appurtenances,  to  which,  &ei  Ma 
his  demesne  as  of  fee  in  right  of  the  said. prebend 
or  canonry.  And  the  said  Thomas  RtnneU  being  ao 
seised,  the  said  church,  afterwards,  to  wit,  oa»  Stc* 
at,  &C.  became  vacant  by  the  death  of  the  saod  Bev* 
William  DodweUj  clerk,  the  hite  parson  and  'iacnmbent 
thereof^  and  still  is  vacant,  whereby  it  then -and  tfaevt 
belonged  to  the  said  Thomas  BenneW  to  present 'h  fit 
person  to  the  said  rectory  of  the  said  parish  lebufehso 
vacant  as  aforesaid.  Averment,  that  afterwards^  aodfwhikt 
the  said  church  was  so  vacant  as  aforesaid,  to  wtt|  en^ 
&c  at,  &c.  the  said  Thomas  BentuU  disd  intestitie,  bo 
seised  of  and  in  the  said  prebend  or  caAoory^'  witl^  itt 
appurtenances,  to  which,  &c.  in  his  demesacf  a:^  oCfebiiA 
right  of  the  said  prebend  or  canonry;  intbotil  having 
presented  any  person  to  the  said  rectory  •  of  jtbb*  [said 
parish  church ;  after  whose  death,  and  ivJiilfttritbii  iwA, 
church  was  so  vacant  as  aforesaid,  to  wjt,  on,  &}[{»' alV 
&C.  administration  was  granted  to  tbeplaintifl^.¥fhiiK^ 
upon  and  whereby  it  then  and  there  beloQged^  and 
now  belongs  to  the  said  F*H.f  as  adniJ|li.stmtriH>  aa 
aforesaid,  to  present  a  fit  person  to  the  said  rectory 
of  die  said  parish  church  so  bdmg  vaosni.  as  «afan^d, 
and  which  is  still  vacant,  but  the  said  Bishop^oCZiW^^if 
and  the  said  T. H. Mbpehmtse  and  WiS*^Mif^Pum  unH 
justly  hinder  her,  &c.  The  Bishop  of  JJneglni.  ^  Us 
pleat  disclaimed  ezceptas  to  the  admission,  .institutidQ^ 
and  induction  of  the  rectors  to  the. same lOetftaryiaiiA 
parish  churob,  and  allisuck  oihar««biQgs.4isifaelofl^  to 

the 
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ike  obfoaiy  ad'ordioBfy'iof  thotipdice.  The  sold  ii^  S6lli. 
SeodanU^i  T.H.  Mtrehmne,  derfc,  and  W*  8.  Mirehouse^  n  ^  \ 
deik,  pleaded  that  after  tlie  said  T.  BmneU  had  so  died  h^  ^ 
irioKxit  having  presented  any  person  to  the  said  reotery  jbincMk. 
of  tiie  said  pariah. ekurch,  and  whilst  the  said  church 
vum  so.vBOBDt.aa  albresaid^  to  wit,  on,.&c;  at,  &e.  he, 
the jud defendant,  T.Hk Mmhrnuei  clerk,. was  lawfully 
admiffyri,  instituted,  and  inducted  prebendary  of  the  said 
prtbetci  aor  caoonry,  with  its  appurtenances,  to  whick 
iaadfipicbend  or  canonry  the  said  advowscm  with  its  ap- 
fnvtenaDcea  then  belonged  and  still  belongs,  whereby 
he  ihe  said  7.  H.  Mtrdunue  then  and  there  became  and 
wBsisciaM  of  and  in  the  said  prebend  or  canonry,  with 
ItiiiAppvvteiiances,  to^hioh,  &c.  in  his  demesne  as  of 
iee  in  x^ht.  of  the  said  prebend  or  canonry,  and 
vbsvtbf  itilhen  and  there  belonged  to  him  to  present  a 
fil  |ldrSDO<to--  dM  said  rectory  so  being  vacant  as  afore« 
said^imidtbtft  the  said  T.H*  Mhrehause  presented  the 
S^^UsAiiatiH  W^Si  Mirehouse.  Upon  the  bishop's 
fliiddfbei^  the  '{>Ialntiff  prayed  jadgment.  against  bim^ 
ktfd  iAknfsHPiA  to  the  plea  of  the  other  defendantsj 
JMnd^-Ih  demarrer.  The  case  was  argaed  inC.R, 
aBd'()dd^<§|}t  tgit^n'for  the  defendants,  ^whereupon 
Uio>  pl«tolitf 'Brought  a  writ  of  error.  The 'case  was 
ilgiflldilH  Jlifei^/flMrf  teitn^  7  6^4^  by 

-J  '^Fmtik^rv^fcAi^^^  plaintiff  in  error.  The  eonteai^n^ 
fMNti«s)4i^fi^>tliis*  i^ecord  are^  tbe'«dmLtii(MrRtrix  of  lh)e 
kW  ^l«bttMlihry<of  Uh6  tftall  of  Sotdh  Grantham,  in  th^ 
Mhiidrai'^  S^Ui^fy^  %b  whith  the'&dv^wsto  iShW^ 
tatettgiji-tth*«he^su<Jceedln^^beiklirty>  a*id  the  qaesn 
Ami  i^i<<a^  teM^'lfceutf^ht  to  pi^sent  idt  t\\\»  tam^.  o&Iy^ 
1^  <|»UAi«6ha8liiUi  3w«^  vi^nt'^  ^tht  liteytri«r  of  ;lb4t 
>il;  12  late 
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1827.       late  jprebendary.     It  has' been  sugge$ted»  and  inay  be 

.  admitted,  that  it  lies  on  the  plaintiff*  to  prove  her  rights 

a§amu  ,     and  that  if  she  fails  in  doing  so,  it  is  immafteriid  whefifaer 
Tbe  Bisbop  of 
Lmcoui;      the  defendant  has  the  right  or  not     Willi  a  view, 

therefore,  to  defeat  the  plaindff^  btfaer  clsdihs  beMts 

that  of  the  defendant  have  been  brought  forward,  vis. 

those  of  the  king,  tbe  Bishop  of  Scdisbmy^  i^  inpposed 

patron  of  the  stall,  and  the  Bishop  otUncdln,  as  bishc^ 

of  the  diocese  in  which  the  church  is  situate  f^ho, 

however,  be  it  remembered,  disclaims  upon  this  'very 

record). 

In  order  to  shew  the  plaintiff's  ri^ht  in  ibis  ^se, 
it  will  be  attempted  to  establish  to  the  siftisfiiction 
of  the  Court,  first,  that  where  the  patron  is  Iay,'tf'a 
presentative  church  becomes  vacant,  and  Vhit  pdtwa 
dies  without  presenting,  his  executor,  and  ftot  hisfaetr 
or  devisee,  or  the  next  owner  of  the  advowsoti;  ^dl 
present,  and  the  reason  is,  because  the  mometitafthfnrbh 
becomes  vacant,  the  turn  is  separated  atitd  di^umexiNi 
irom  the  advowson,  is  a  chattel,  aiid  is  vested  Th'llie 
person  of  the  individual  to  whom  the  advow^dn  at  that 
moment  belongs. 

Secondly,  that,  assuming  the  patronage  tb  be  ecclt* 
siastical,  still  the  same  law  prevails  in  all  cas6s,  except 
where  a  bishop  is  patron,  and  then  the  king,  by  his 
prerogative,  takes  the  turn  as  guardian  of  the  temp6- 
ralities  of  the  bishopric 

Thirdly,  that  there  is  not  any  valid  objeetioh  on 
the  ground  of  this  advowson  being  supposed*  t^  have 
been  always  in  ecclesiastical  hands;  ibr,  -fint,  pkie- 
l)endaries  need  not  have  been  ecclesiastScs  before  the 
13  &  14  Car.2.  c.  4.  5.14.  Secondly,  this  is  a:  rec- 
tory, and  advowsons  of  rectories  were  all  origindly  in 

lay 
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lay  hjindsy  or  the  bands  of  some  bishop.    Wherever       )897f 
Ibe  tithes  bad  always  been  in   ecclesiastical  bodies,      ^ 

RsNNlLt 

vicaraaei^  and  not  rectories^  were  endowed  by  tbem*  ngm^ 
Thirdly,  eveo  if  the  advowson  always  was  in  ecclesiastical  X^nreoKi^ 
bands,  its  descent  is  r^nlated  in  this  country  by  the 
lemporallaw,  and  not  the  ecclesiastical ;  and,  fourthly, 
«¥eD  the  ecclesiastical  law  of  thb  country  would  not 
give  thetam  in  this  cese  to  the  successor. 
.  Lastly,  it  is  proposed  to  establish  that  die  supposed 
iotentkm  of  the  donor  cannot  aflfect  this  case :  First,  be* 
cause  nothing  is  known  as  to  the  donor,  the  time  or  cir- 
comstaaces  of  the  grant,  nor  could  any  evidence  be  gone 
Into  iqpon  this  record,  framed  as  it  is,  if  any  thing  were 
known.  So  that  no  pardcular  intention  of  the  particular 
donor  can  be  relied  on.  Secondly,  because  there  is 
nothing  to  raise  a  legal  presumption  of  a  general  in- 
tention in  all.  donors  to  sole  ecclesiastical  corporations^ 
ibatan  actual  ecclesiastic  should  always  present  If  there 
were,  the  grantees  of  such  ecclesiastical  corporations 
ooold  never  have  presented  by  law,  whidi  they  have 
idone  and  may  do.  Thirdly,  any  such  general  inten* 
ticm  would  equally  apply  to  the  donors  of  advowsona  ap» 
pendant  to  manors,  as  to  which  it  is  constantly  violated, 
and  they  are  disappended.  Fourthly,  if  any  such  gen^ 
nd  or  particular  intention  could  be  shewn,  it  could  not 
prev^ul  against  the  known  rule  of  law,  that  a  corporation 
sole  cannot  take  a  chattel  by  succession. 

As  ifco  the  first  point,  it  is  clear  that  where  the  owner 
of  tbeadvowjson  is  a  layman  seised  in  ^,  and  dies  during 
the  vaoao^  of  the  church,  the  turn  goes  to  his  execur 
4018,  and  not  to  bis  heir,  Watsoris  CompleU  Inambeniy 
chap.  9.  1  Bum's  Ecclesiastical  Latsu^  tit  Advowson,  p.  1 3. 
Bensfi^f  p*  1 38.  (This,  as  a  general  position,  was  admitted 

IS  by 


rjj^r  n^e^sttry  t(y(;i\ef  some  of  the  anthoriliefi,^  bwMtusethe 
i^^r  ,.  i^Mgii^whfehtbeyprobeedi9iipplkAUetothisieatKw< 
I'^trcon!^  lAStephemr.  WM  and  Another (iel\  It  ww-lioldeo  by 
Hurper^  Fr^5)M)ftnd2>^^,t]baft>>*thdgiPMitoftliepMS€iit 
avbyance  is  void;  becatise  it  it  a<tiiere{iei^sottBl  Aingm^ 
iiexeS  to  tbe  person  of  Mniwho-iras  patron  aaexptettficy 
at  the  time  of  the  Vacancy;  and 'abo  a  thing  in  rights' 
power,  and  authority,  and  also  a  chose  in  action,  landiii 
effect,  the  fmtt  and  execution  of  ^  adirov/tEron/and  iMKi 
any  advowson,  and  yet  crxecutors  shall  have  it  1)y 'pivnty 
of  law.  And  to  this  opinion,  afcerwards,  CoMyniQ*^:^ 
Cams  and  Southed  3s.  agreed ;  bnf^aM  e  bontr^  aipd 
to  his  opinion  Satmders  C»  B*  and  J^ifMMi  J.  aAet« 
wards  assented.**  '  The  opinion  of  tboae:  shi  iudgei 
is  adopted  by-Gr6»oft,  Cad.  797.  tit.S3;'ew'l«'S.'^.y^'atid 
to  in  Fitz.  N.  B.  Quare  ImpediU  34.  B,  it  is^ald,  <.<  T6^ 
heir  in  tail  shall  not  have  a  prefteiikneiit  falleA  inUhe 
life  of  the  tenant  in  tail,  but  the  executor  of  Ihe  tenant 
in  tail."  And,  again,  in Pitz.N^ B.  Sf^F^ this'teasoQis 
given,  *<If  a  man  be  seisedoFanadvowson  itt  gnM'tMf  k 
fee  appendant  unto  a  manor;  and  the  advowionvoid^iatid 
he  dieth,  his  executor  shall  pfeseHt^and/not^tbihoiry  ^ 
cause  itwtis  a  ehaiiel  vested  and  severed/vrnpffie^manerrfis^ 
But  if  liie  bishop  die^  and  the  adi^oiiyison>  happen  irosd  be- 
fore his  death,  the  king  shall  present  unttt^tbe  $ntiie  by  ra»- 
son  of  the  temporalities,  and  uBt  thebiAop^s\emecuU)i^^^* 
atKl  so  itiBra.  Abr.  xix.  Preeentdtim  O'lTJ^Ksej  S4j,  citihg 
^l£r.'7.ri3l.-<<Qaareimpedit;  futtagreetqUe^homaaiMli 
^advowsonjh  fee,  I'eglise  voide,  il  devy  Pexedtitenavcra 
le  presentation  et  nemy  heire."  The  void  turn  is  like  rent 

'    '  *      ■  '   {a)  Dyer,2S2b,  '^    r  r\  u  (  • 

dje. 
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Aie»;Wfli3F  olfaer/fiiMl  ^eay^  Beot       l^aSf 

dw  iMisia  (h»  I'&^amfmcvi  io-  roapeot  of  the  rm^mQui 


Bwui»?# 


Xhe  BUhpp  of 
WiDti  it  P4SW6  »tQ  ilia  e3(0pilor,  wtio*  doos  not  lakq      Liv.coi.v« 


,  ;be^ufl6»  th«  jreot  ia  djaanaeo^ed.  firqia  it) 
aai  9firfodj jfli^tb«f)«insMHi'Qf  the  ttoi  revoraiooeE..  £Lord 
Tflitariqai  C«  J*/  JDo  yoii.,fii>d  any  case  of  rent  gwg 
t»  ifae.adiiuoistfatar  or  exequtor  of.  a  prelMuidaiy?} 
No^  fanti.it;  does  not  appear  to  faave  l^^en  ever  dia* 
pi«Bd^aQd4ie>0to^.ai8H.8»  ell.  gives. the  rentdoT'^ 
fl^/MifanQlito  jtbe  suaceasor^  A  gxant  of  tbe  diext  tura 
diriog  Ttoaocjr  JA'^di  aqd  a  grant  of  the  jadvowsoa- 
0|ifl%.  wid»'iq«oad  th^  vaxmnt  tiixpi  £»Aop  ^  Lincoln 
^^M3ilfifnktr^{V^  Biwit  a  grant. of.  an  advowson  during 
vpcwi^  k  gwdi ,  and  doea  not  affect  the  vacant  tium^ 
foe  it  is;diMiDPQed  from  the  advow^n,  Agard  v.  The 
BUkop  .^^Jtffi^bm^ough  (c)»  Si^^ns  v.  Clark  (d)^  HUl 
^^Th  Bkhpi^  JSseUrie).  In  the  QmeH%  Fan^^ 
miiik^Jkipl^kk9!^€f'Canierbun^S'Caae(/)f  the  patron 
WMvasMbunsd; .  the  church  became'  void»  the  Queen 
d«mdyi^40l4i^iet  up  a  grant  of  £dw«4.  of  gooda  and 
AMtisoliomikm^  The  Queen's  counsel  said  that  this 
i|iecU  ichlitdnvoahl'  not  pass  by  general .  words.  Jn^ 
denmJL^t^'hMr^^  for  they  extend  only  to  such  things 
vbitiktmnsLu^t^ainottly  .known  and  understood  by  sKich 
«ards^  <nBy  glOBOti  »S:gpcds^  chattels  real  do  not  pass.*' 
BmitflMm.  J.  eaid,.''  Tiis  impral  h  a  chattdr  for  if 
tbecbisith ^ bwifiie.  vcad^  and  before  presentipent  tt^ 
pa^M.diedi.ihj^i^fftUtors  sbafl  have  the  presentvienl^ 
^/ib^tii  va4  a  chattel  vested  in  their  testator.*'    In 

(«)  1  BrornnU  |-  Gfmlddf.  167.  (»)  S  Bwr,  1505. 

(c)  I>yer,  1S96.  (<f)  Jfoon;,  89. 
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I  4  Holland 


KO,  CA9ES  JjJ  TlttNlTY  Tfi»M 

-■     -.       gogda.o£  oudaw^  dallied.. 4iA  n«Lt  ^rwlamc^  and  no 
dgamsi       objection  va»  mado  as  to  the  anflBciencgr  of  the  worda 

the  Bishop  of 

'  tltirco Jl  <'  bonau  at  oaialle."  Agein^  in  Gl  Litt.  IW^  k  is  laid 
down»  that  if  a  feme  covert  be  seised  ,of  an  adroiivson^ 
and  the  cbuvch  becometb  yoid^  and :  the  ivife  dla% 
tbe  husband  sbali  present,  but  otherwise  it  is  of  a 
bond  made  to. the  wife,  because  that  is  merely  in 
action*".  Sp  where  the  hus\^nd  is  t^iaat  by  the 
ourtesy,  and  the  church  becomea  void^  and  the  hnst 
band  dies,  his  executors  and  not  tbei  heir  sbdl.haveJt# 
98  E*  3.  c.  56.  Bro.  PrtseHUttioa  d  Fl^lgH^  19*  l^ 
Fitz.  N.  B.  Qfiore  Impedit,  84.  N^  it  is  said>  ^  If  a  iri-* 
i^age.  happen  void,  and  before  the  parson  paesents  he 
is  made  a  bish<^,  &c.  yet  he  shall  present,  to  this  n* 
carage,  because  it  xcas  a  chattel  vested  in  kim***  That 
ease  is  precisely  similar  to  this,  fpr  tbeee  it  iliisimmed 
that  the  parson  is  patron  in  right  ofhispAKsonage. 
It  is  admitted,  that  in  some  cases  quare  in^pedit  may  be 
brought  by  an  executor^  but  there  is  no  case  espvessly 
in  point  as  to  quare  impedil«  either  by  the  executor 
or  administrator  of  a  prebendary;  neither^ is  there  any 
instance  of  such  a  proceeding,  by  the  successor.  -  Jn^tko 
case  of  Bepington^  Executor*,  v.  The  Gaoe^ncrs  ^Tam*^ 
vorth  School {b)f  a  distimction  was  takenas  todoeatlvesi 
The  case,  was  as  follows  :-r*^,jB«  seised  of  the  advowson 
ofa  donative,  church  voids,  ^.JS.  dies,  and  his  exeeufor 
sues,jsupposii^  himself  entitled*  as  in  the  ease  of  ;a  pvo^ 
seatatLve  benefice.  Judgment  against  thepkuntift  Ilwaa 
said  by  the  Court  in  giving  this  judgment»  *<  that  before 
the  council  of  Lateran  all  benefices  were  like  what  do- 

(a)  Bob,  !fo}.     Winch,  ^2.,  nom.  Hottand  t.  Bixhap  tf  Chichester, 
(6)  S  rr«t.  190. 

natives 
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am'MMr,  that^iio  liftpad  tKffM  bare  occurred  in       i8tY. 
uiaes,  «id  dmt  bfahops'hfid  tio  right  of  institti-  ' 

RcwvKti. 

tioii  before  the  time  of  Sic.  0.  (a)  Ante  oondKaiEi  Lste-  iv!»injr 
y»Mitte^lA?9)  (says  iBftee^tw),  iiellom  currebat  tempus  LutMuT. 
oootm  piesMUntei^  iS^M.  Hitt.  Tiiitesy  cap.  12.  fix  MD. 
And  the  Chief  Jualice  ISit  C.  jRr«lf  (Lord  Cbm&nX  said^ 
that  the  aathof<  of  the  Cbdesf  Mteir  read  this  cbtipter  cf 
SddmfW  heiiai  impoaed  Upon  the  peUic:  he  aaid  thdre 
ii  DO  case  at  thie  bbols  to  escclnde  the  hdr  of  a  donative 
beta  hia  tdm  in  this  ea8e>  that  a  patroki  of  a  donative 
eiD  iMTver  be  put  out  of  possession  by  an  usitrpation. 
jk4d  after  verdict  for  the  ptaintiffy  judgment  was  arrested/' 
Hit  thc'dkapter  dlSdden  there  ctted,  shews  only  that  lay 
patrons  di4  not  present  to  the  bishop,  bat  invested  the 
iaimnbent  themselves.  Whether-  the  executor  or  heir 
invested  in  the  ease  of  the  ancestor's  death,  daring  the 
vaeamgr  of  the  ^hiurchi  is  no  where  alluded  to. 

'&k&"tm»an  of  the  decision  in  2  Wits,  is  not  to  be 
fimnd^'  and'  €0  argue  back  from  that  deeisioUi  that  the 
hcSrawtfontferly  have  bad  the  right  against  the  exe*- 
cottor^inatt  cases  is  mamfesftly  unsound.  In  all  pro- 
bobiUgrtbatf  report  is  very  bcomplete  rin  the  declaration 
settle  preseriptiOR  was  laftl^  and  as  the  verdict  was  for 
theplalotifl^  thse  prescription  must  have  been  ^und  b^ 
the  'jnrfy'  and  yet-  the  report  does  not  notice  it  Bat 
there  is  a  great  Aisrindion  between  donative  and  pre- 
wirtaliiea  ttnuj^i  In  the  former  there  is  no  lapse,  the 
paiiiciilar  right  to  the  void  tern  remains  ibr  ever  until 
tha^churdhis  filed  upt  there'  is  nothing  to  distinguish 
the  doraition  of  that  right  from  the  general  right  of 
'  nominadoD,  and  therefore  the  void  turn  ma^  be  con- 
sidered as  constituting  part  of  the  general  right,  and  on 

(a)  By  mistake  for  R,  1. 

that 
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.        miprcBcaotative  liiinft  thetKoid  tumldoes  in  HiceirtBiii 
i^trfniT        tinie  Ifliwe.  and  Is  tbeccfore  oonsideted  as  aerend'&Dim 

*f|lM  Bishop  4i 

LiMQo&ML  «he  edTDwsoD»  All  ttheseaadiDritie^  are. applicable  t» 
die  present  caie^  for  the  patronage  isi  jnbstaatiattjr  hy^ 
inasmuch  as  a'prebendaiyneednet  fermarijr  ha^e  be^ 
4Ki.  eoolesiastie*  In  Bbnd  v.  Maddme  {a)>  it  wua  agtcad 
flbariy  that  a  layman  may  be  presented  tosprabend;  fiir 
Hon  habet  curam  animaram;  and  Cabg  said^aii  the  pan- 
aesficNiis  of  prebends  were  at  fisst  the  biahop'a^  '7!£dkiik 
pL  5.9  SO  Ed.  5.  pi.  86^  and  de  msDo  jiue  do ;beli»g  to 
the  biriiopa.  There  is  no  exception  t£  ptebendaiciesi.in 
13  EUz^  Ci  12.  concerning  reading  articks^'iavd  .yetiif-a 
prebendary  read  not  the  artides  within  the  tinie>iinnfted 
by  diat  statute  his  promotion  is  notifoid^  The  aasdli 
iSf  because  it  is  not  a  benefioe^with  ome  of  sods,  andji 
.  layman  might  have  been  presented  to  ^  piebend^^. 
So  also,  in  former  time,  a  layman  might  have  takenv  a 
title  to  a  deanery,  prebendary^  or  other  benefice^  withonl; 
cure,  Fairchild  v.  Gair  (r).  Bat  now  the-  contcary.vis 
provided  by  the  IS  &  14  Can  0.  c..4w  ss^lS^  14.'  And 
in  dris  statute,  section  29.^  there  is  a  iremarkaUe  pro*- 
vision,  *^  that  the  statote  shaU  not  be.pe^tadicial  to  the 
king's  profesor  of  law  in  the  Universilgr  of  Oacfittd,  ftr 
or  GODoerning  the  pcribendof  iSiQ»toi,  witUn-tke  <himlh 
cfSarwn^  united  to  it  by  King  ^amiSm"  i       ... 

^Seeondiyv  Msuaahig  the  patronage  to  lie. ecoleataslioal 
the  same  rule  prevails.  The  aright  o&itberowneff  of  an 
advowson  cannot  depend  on  the  mode  of  becommg 

(a)  Cro.  EHm,  79. 

{b)  Cou)Uy*i  Lam  conceiting  BeeUianUf  957.  FToIsoaV  Ckrgytnan** 
Law,  chap.  a.  9. 

(c)  1  BrwmU  ^  Gauldsb.  201. 

owner, 
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owner,  vdifatkcnliy-'gnli^  dssQCDti  dcviae^.  or  offioe.    It       M^. 
to  say  that  liiid  obacacter  of  the- penon-who      ^ 
the  riigbt  can  altar  tha  natune  of  die  rudbl^       mciM 
altbani^  it  may  put  the  party  .tinder  some  ' personal      hmoofo^ 
pecnparilgr^jB  khat  eserciae.'    As^  for  instanoe,  with  re- 
spect ^lovaryaigvpreacntBlknis^  an  eedesiastiGal  patnm 
casmol  ^psesBot'  one,'  and   rewkbg  that  presdntatioai 
potesaitaiMiC^r*    The  bishop  mmt  gure  notice  of  refusal 
toe  imf  patron,  not.  to  aa  eeslesiastical (a).    It  is  said 
Aatk  this  is  an  ecMslesiastksl  trust  to  be  eetereiaed  only  by 
Jtti.earisringj  pi»bendary»  being  an  ecdesiastio.    This 
^mmak  be  se^  fi|r  there  are  many  instanoes  of  prebendaries 
dnikuifg  grants  of  de  next  tnm  of  a  living  of  which'  they 
nscDB  potmna^-  and  of  the  grantees  and  tbeir  assignees, 
ithengh  Jaymen^  aiMLaometines  tracing  their  title  thnou^ 
jcttoutoes^'bnoging  actions  of  quare  impedtt 'inithttf 
own^flitfme^  SiamAqpev*.  Tie Bitkop t^Linct^' WUUamSf 
Mnd.<Jdam9m(b\B!fng  Yk  Bishop  of  Lincohi  Habig^ 
m^BruiuUJ{c^  DeffhfB  y.  The  JnMishap  qf  CasUerbwy, 
BnhopqfJN^KtDiehf  andMasanid),  fVgbsier v.  The Arehr- 
iMop.f^  Yiirb  and  Ubodtqffe {e),  HiU  v.  The  Bishop 
^JLandtm  andOthers(f\  J.  N.  v,  Bishop  qf  Both  and 
nitts{g),'JUomsonr^2%eBi$hap)ofIJfWObieu^ 
Overton  y.  SffddJdU{i\  ^here  thera.was  an  tfxeeptton  of 
thewirawsoD*  >  it.is  true  that  thcae  are  entnes*  of  plead* 
ings,  and  not  deeisiottB;.biii  in  Badd^e  ▼*  Dssffyih!^ 
AAwttliUff/B^  ''^Tbe  fotm  of  .daciavatioaB  is  Tery 
material  itt  a  ease  where  na  direotidet^rmiaatioas  can 

(fl)  Bum,  tiU  Ben^^  157.  {h)  Winch.  8S5.     MoL  237, 

(c)  Winch.  853.  (rf)  Winch,  $05. 

(e)  C9^Entr.S0n.  (/J  Coke,  Enfr.  SOS. 

{e)  MastaU,  522.  (h)  2  Brown.  Entr,  233. 

(0  Coke,  Entr.  182.  C^)  2  T.  B*  63Q.  , 

be 
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ISSBH       be  fMndi  om  wfay  io*?di«/otber);j/br  4Ag  fnmitjf  tagml 
pfoeetdings * U  ividertcs  of  voka^  ithe lam  it"    In  London 


tigmmt  V.  Southwell  ^}i  ^here  k  prebendafify  •dtmiaed  h»  pce^^ 
JaoHmak  bendy  «n  Hfdvowson  belongkig  to  it  was  hdid  not  to 
{Ms,  not  beCMi^  it  was  ilkgal  to.  demise  iC^  but  be^ 
OMtfethe  wordft  wer»  Hot  «uScidbt^  This  goes  the 
sirhdid  length  of  the  pnesent  cas^  beoonse  it  shews  that 
A^  notion  6f  the  donor  having  .restarteted:  the  right 
of  prasenting  to  an  actual  psebendafy  is  fandftil ;  anl 
it  is  observable  that  the  Court  says,  that  ibe*  wofda 
^^oommodiMibQSy  emolamentis,  prnxfiooisK  i^  advan- 
tagtis,**  are  iasaffidcnt;  ^  alt  which  fbur  words  am 
of  oneeense  and  nature,  implying  tkiDgs  gsmftil^  .which 
is  eonvnny  to  the  nature  of  an  lidvowson  vegnlarly  $  <  yet 
an  advowBon  maybe  yielded  in  value  upon  a  voooiMr, 
and  may  be  assets  in  the  hands  of  an  eiseciAor;"  Ifitit 
ibe  held,  that  where'  the  advowson  19  in  the  hands »df>4fa 
«oelestastle,  an  «xeoutor  cannot  pvesent^  it  i^dmpetsisibl^ 
to  account  fbr  the  power  wfaieh  an^amhbadu^thor  to 
^vise  his  options^  to  which  there  is  noob|fiolioo^  -gi^Mrr 
'ViKlhtq^Min  (c).  It  WAS  said  in  ifce  Cteit  bdow^tjbatifilioh 
^i^bt  was  an  anraudy^  but  there  i9«na  ground  fi»bibet^:it 
is  consistent  with  and^sonfisms  the  oams4itti>koahfllikfk$ 
iGokB^BXidHobart.  In  SfkaOmfod and Aatiier^v.^IitMih 
^^^iofCamntfyid),  thephdatlfiB^<^xectttoiB;of JUbiAd^ 
ibrtegbt  quare  impe£t  ibr  aba  wfihdaiconry.Af^  Zkr&J^ 
and  cbvinted  upowa  grant  4if  the  ae6CttnMiinndoto4heil: 
•testflCor  by^tfiettdefeodantnit  wafe  hsld^  finfti  4l8t  the 
'gitint>w8s  geod  againstthe  grabtor,.4hough  bad  agaifiat 
liis  successor;  secondly^  that  the  action^  fop  distwrbifMie 

(a)  Winch/aiO,     Hob.  S04.  (6)  W^nk  692. 

(e)  AmhL  98.    I  Bum,  EceL  Law,  tit  Bukopt,  239. 
(<f)  Cro,  EUx.  S07.     4  Lhn.  ISi  S,€J 

'"   •••  in 
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]»ribe^tiine«f  ibe  te^totnoriitta^jMdHfi  Ab^  ^quitgrnofttbd 
4  jStfv\i.  id  7*9  .^oc;H  .itai^vAchftttolv  th^  ibould  ga  to 
tb»  excdutar  if  tbe  dishiristtaicp  iiadtiob  hfco. 

The  neat  qfwidon  i^  vhet^tr4hei  pvcMH  QiM;i»ttf 
be  flttiiiiuktediftoidial;  iq£  a  Uahop,  dyiAg  dttcwg.  4bf 
nicaniBf  of  :a  tfhiurciiroC  vfaioji  lie  >ie  patron*  fo.JiMh 
OHie  i^isluci  dcnrs^  .cbat  jKitfaer  the  bhlb9fi»:  eKfeeMim 
iitirdietifiu6o0aiQiFjfaeli:haire  the  tiirn#  but.the<jKiog»  CSfii 
3biit.M  ^ni.PMvt,  Vi  CZii^fiieii  (a),  Vin.  Mt.  I^tenh 
Mmg^CM) (Sik)9JdMU,,%L^In^69.  LotACeie U 90 a^ 
giset  asitheaxaaeiiy  ^SbiNBiise  kis  a  dboeBitt.ae(iQO^'' 
but  dm  is  fikdniy.  net  tiie  tree;  ireeloD  »  for>.  as  Har^ 
^MwdbMrvei  mxnlB  as^  to  this  paamgei  ^* itis  not  thai 
duDsesiiBiaotioiEareio  their  nature moafnable of  inewieiap 
SMbteesGeoufefm^ifiHvtke  eontrBiy  ia  known  lab&bws" 
and,  ihdeel^'iflKtbis  vecy  pmc^  Lord  Cohs^MleB^  }^  that 
iheibiAflfM  j0iBeeBtaira>  ahall  have:a  wardship'  iilUeil  iii 
lue^JMafiahd'  aotirMaed,  Jor  aibetl.the.  biahqp:hathithe 
a^ignioitfs^fieaa  enter 'droits  jtU  ^  wardship  being  biU^i^ 
cAMU  Ivihstii' in>hia' oini  rights  and  a  chattel  .cannot  00 
inidsesflaocetoitacof  a  sob  oorporalieo^  unless  it  be  in  the 
cflft4iftheking»^'  \2(ienpKii»Bdsk^  is  eiyieasly  here  caltcd 
i^rinttei}'4iiaAitds<n]snifestfy  »  much  a  choseiAaeiion  aa 
tkii^t4ivoidaBbeipthi%  tfaeisefi>re»is  not.theiAie  Mason 
dPAeUhg^ad^  BabJiODd  Goir^  at  8Wep»  apealuQg 
o^  AisioDeniaMeil^eays  that  the  faUn^s  eaomtegrajshall 
fanie'theiwaadakap,  baa  n<it  dieinaKtitani.efilbQicbttrob; 
tit  aodhiag  i^m-betdm  for  a  .pnaMttinent, .  andlAieirar- 
ibm  41  ia  ne^  ^mees*  Hargnngy  in  hm  boa^^ 8&//(in;Ch. 
Mh^^Ooi,  sedmaaD  iMak  thiailbe  tnie  fleaaan^  and 
takes  the  distinction  between  a  trust  coupled  widi  a 

(a)  AmH.99. 

profit 
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"""^       tift-dwioo  tbe.«coiMid  of  Ifae  wlwnrsaR  havu^baett' 
i^^Mi       always,  in  ^esinsdcal  l^^d^;  (off  SpOt^  as  lias  toeiif 

condlyf  the  liFing^^  of  WifM^^  is  a  teoloiy^^aA  tha  4^«' 
towBOB  Qjr  patfoQAga  of  all  iMtoiftes  (maeli  biHRB  bdea  ' 
origioaUy  in  lay  bands;  and  if  it  bo  fi>uiid  Bfl#  in^'the^ 
bands  of  an  ^celesiastacal  corporaiioiii  aggv^aHe  or  so^  ' 
it  must  ba?e  come  into  such  bands  by.gradtifoDi  dia  ^ 
original  patron.  In  Co,  ZAiL  1 19  &«  it  is  said  Ibat  ^^  tbe  « 
advowson  of  a  chnrcb  is  tbe  rigbtof  pvesdhitafion  w'^ 
odkdon  to  tbe  cburcb;"  and  upon  the  v^ard  <^  Ad-" 
vocatio/'  it  is  said,  ^^  so  caUed  beeaus«  tbe  right'ef  |^ra*^^ 
sealing  to  the  oburch  was  first  gqjnsd  by  8U^4«  >mr^  "^ 
founders,  benefiustors,  or  ttuuiUaineni  of  tbepbilaDb^'viit.') 
ratione  fundaliQnis^  where  tbe  anoastor  wa^>4i«9Mk8r  lof  - 
tb6  <&ureb ;  or  ratione  donationis^  when  ht  aidswed  ibt^^ 
church ;  or  ratione  fiindi,  as  wbera  ^e,  gawt:Ae';sdil) ' 
whereupon  tbe  church  was  buiH;  and  tberafiil-a^  dMjf  ' 
were  called  advocati*  Th^  were  alaacAlitdcpiilH>tii|  » 
and  thereupon  the  advowson  is  eaMed  jua -pirtMnKtasi^  '"- 
And  by  Btitt^s  £cdeHasiteal  Laus  tit.  lApp^fOfmMom^ni*^ 
appears  that  where  a  eburob  was  from  tiief^&nvnm^Aki 
bands  of  ecdesiastics,  they  (that  is,'tbei|ggr«|g«|a  kbd^y^ 
reedved  the  tithes,  and  sent  ciURalaslo^effioiatei'ttt'flM  * 
in  circuits,  then  to  mmt  p«ftiookr  chwreb^  iftid  iAomipi^*  * 
these  curates  btcame  '?ioaw  with  vkaiiftge^  edddwAl''  ^r** 
perpetual  curales;  but  tbe  eoelesiittrtied  body^  tept  the"' 
tithes,  or  a  portion  of  diem,  m  their  dmn  fklMissiont  - 
there  is  no  instance  of  their  creating  a^raoCofyygliTitig  * 
all  the  tithes  to  tbe  oflSciatii^  minnter^and  keeptag 
only  die  advowson.    If  that  be  so,  then  ecclesiastical 

bodies 
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ha&t  ctti  atif  lisfs  ittteiriBi  bj  giMit  ftcM  Ad  I8KR 
■vnMccfc  Jfov  ov  romcter  oottH  only  gfftBt  whsft 
heh&i^mt.1hehyt$t  in  dw  adnmton,  iiid  it  wtndd 
be  lUiie  to  tiB  ihe  inckkntB  of  *  by  im.  A  bynitty 
oonld  not  naem  any  other  t^(bt  flum  that  of  pfttronagey 
fivliecodUiiottdketliietitiieitDbbcnniiise;  Vican&ges, 
en  liie  wAet  banc^  were  created  by  ecdesiastieal  bodies, 
v)k>  bad  obtained  gnnts  of  rectories.  In  Lgndtmo6P% 
CmOHtaio  Oaoboni{a\  chap,  de  IntrtiMj 
between  rectories  and  Ticaragea  is  recdg- 
In  the  coDODentary  on  the  word  coBatio  he  says, 
'  Et  BOCa  ^pod  nil  de  prasentatione  patroni  kid  in 
loqmlar,  tnaniendo  praesentationem  ricarise 
palrunuui  pertinere  non  posse,  sed  ad  pa« 
pMebtnm  eodesiasttcum  duntaxaf'  And 
m  leaaon  fer  this,  the  commentary  pro- 
i  faocieu  super  jme  patronatDs  rectonarum 
dtf  l^ge  le^u;  qnia  idem  jus  unifimniter  pertinet  ad'  pa- 
tnom^hifta/^  TUrdlyySBpporing this  church  to  have 
been  aJaajs  k«desiastipJ  hands,  still  the  right  of  pre- 
be  governed  by  the  temporal  and  not  the 
'  In  Doctot  and  Sindentj  dial.  2.  cb.  26. 
{k  l»l^  it  is  sidd^  '«It  ia  boUen  in  the  laws  of  the  reahn 
dtti  the  i^^ of  presentarant  to  a  churA  isa  tempotal 
inbgfhapre^  and  shall  dsaoend  by  course  of  inheritanoa 
ftoift  bair  ID  beir»  as  leads  and  teaemcnts  shall,  and  sfaaH 
be  taken  to  be  assets,  aa  lands  aad  t^iemants  be.''  And 
in  aS9.  p^SW-  ^  The  goods  of  spiritual  a^n  be  tem- 
pQml»  in  what  asaittMt  soever  tfaey  come  to  them^  and 
;  baoaristed  after  tfaetemporal  Uw,  as  the  goods  of 
1  atiasl  be.**    CkMqpUkig  this  with  the  former 


(•)  p.  9«. 

Vol.  VIL  K  passage, 
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XSKt.  fmist^it  sh0w»thalf  a  vow}  tmm  b^iig.ac|iatt«lmoatgo 
"  to  the  ^ixecitfor  of  tlie  patroiv  In  the  report  of  the  judg* 
uptibiif  ipent  ia  the  preient  <w^  delivered  by  JBea  C  J.,  in  the 
friyrofiTi.  court, below (a)9  several  autborides.are  quoted. to  establish 
that  llie  ecclesiastical  law,,  and  not  the  femporalf  mi^t  pre- 
vail in  this  case.  According  to  that  report  the  Iiord  Qbief 
Justice  is  made  to  say,  *^  Lord  Coke^  in  1  Jnst.  344,9 
saysy  the  ecclesiastical  law  is  to  prevail  where  k  is  no^ 
against  the  common  law  or  any  cuslonu"  ,Th^  passage 
in  the  original  is  as  follows ;  **  LegTi  spirit^^,.&C«  That 
is»  the  eoclesiastical  laws  allowed  by  the,,^w^  pC  thi^ 
realm,  viz.  which  are  not  against  the  cqmipon  law 
(whereof  the  king's  prerog^ive  is  a  principal J^rt;}  QQt 
against  the  statutes  and  customs  of  the  rei^;;,;fj[|(l  re- 
gularly, according  to  such  ecclesiastiq^  \^hJi^:,V^ 
nary  and  other  ecclesiastical  judges  do  proc^  invca^miei 
within  their  conusance :"  in  whic;h  JRfss^.tJ^ere  is  no- 
thing to  warrant  ,the  conclusion  said  to.  h^y^  l^q,^^;^ ^ 
from  it.  Again,  in  p.  273.  of  that  jepo^.^f;  \^y^y  js 
thus  stated:  ^*  Ecclesiastical  presentations, ^j^payi^g  np 
connection  with  lay  property,  batexis^qgf>]pjly.a9|r|gh^ 
of  the  church,  are  governed  only  by  tJ^e.^iv^oC  the 
church.  The  ecclesiastical  law  is.for.the  dep^sion  qf 
such,  questions,  and  must  be  taik^n  nptice.^of  ,b^  the 
judges  of  the  ,cpur^  of  common  la?f  in  decidjqg^he^i ;  ** 
and  for  this,  Edes  ¥•  The  Bishop  qf  )[}jif0r/^^Va^han\$ 
JRep.  ai.  and  24.,  is  edited;  but  .^p  |incl|t  passage  is 
there  tp  be  found*  But,  fourthly^  evqn  tf^e,  ecclesia^ 
tical  law  would  not.  give  the  i!^ght  of  pre^esolifti^iin  i]a 
this  case  to  the  successor.  In  the  re|po^  ;beJ[ore  al- 
luded to,  Lffndewood  de  Consuetudine^  p«  19.t  is  thus 

(a)  %mtigh,sn\. 

quoted 
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l|«oted  m  suppoM  lyf  (Imt  position.    <*  Si  betiefieiatut       IfSRIL 
deeed«t  ihtesftatus,  et  iioir  dlsponut  de  firuetibas  de      _ 
jsnf  ttmmmi  ecclesia  in  eis  succedat    De  consuetudin«       v^iAur 

tl!li»Jlirflo0  4r 

leinen  posset  esse  qaodper  episcopum  Tel  alhim  ad  Imo$u. 
quetn  pet4ineret  botiaitestatorum  tueri,  debereitt  distribut 
M  decedentis  debita  solvenda^"  Referring  to  I^dewood^ 
iv  appears  that  the  passage  is  essentially  di£ferent ;  it 
sxabds  ibiisr  —  ^'  Sedqnoero  quid  si  lector  vel  haju»- 
tbdSh  Beoeficiatiis  decedat  intestattis  et  non  disponat  de 
fitjctibct^?'  DUty  qtiod  de  jure  commnni  ecclesia  in  eis 
itiicibietJ  De  contoetudine  tatnen/'  &c^  {a)  The  author 
IF&el^iffi^sshig  at  constitution  of  archbishop  Edmund^ 
IBfbiAMgYectors  to  dispose  of  the  fruits  before  Lady^ay^ 
aiftrifib  wKitis  of  the  ai^nment  is  to  shew  that  a  rector' may 
at  itaiy  thne'by  "vrill  dispose  of  all  fruits  received,  and 
til^^i^<^H%  ^  ^  fraits  to  be  received  during  the 
^Hfti^^liydAUsd^t^  has  done  the  duty  during  the  winter 
MtafrtHi^  were  ho  fruits ;  and  he  says  the  object  of  the 
B3£^illllbncS)i^i(s»  to  pay  debttf  aad  legacies;  and  after 
^i^B[iBfi^'ibe'ig[destion/ whether  in  the  case  of  an  intestate 
ii^^ASIbliiS^\!bt  cns6>in  shdi  prevail,  he  sums  up  thus : — 
^^s^^I^^ctik'  patet  quod  Hcet  nulla  sint  decedentis 
l)^^'^^^dd!f)ltil,''et'sic  cesset  causa  consuetudinis,  non 
i^efi^c^Ssabit'  i^us  efiectus,  sed  quod  fructus  ipsi  ali^ 
uaAPalsptidi^Car^ro  salute  animse  suas  per  eos  qui  alin 
bfiiuHhik^^iiitkrabutit,  etnon  pertitiebuni  ad  ecdesiam 
til  HX^aS&sMtmj  nee  ecclesia  hec  successor  poterit  ipsos 
frtik<l2^{ktliiiie''tal?  eotl^tietu^me)  vendicare,  nisi  forsah 
ffiiAWiiagtfiieklidijurdebiti.^^  In  the  report  in  3  Bing. 
iC^^fi^ffi^r^^^^^'^^K'^says  the  fruits  ^  pertinent 
atfWiS!«««rfBA"'- 

(a)  Oi/orrf  editioD>  p.  26. 

K  2  Lastly, 
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I827«        X   Lastly^  the  supposed  iotention  of  Uie  founder  cannot 

affect  this  question.     It  appears  to  have  been  assumed 

amm$t       in  the  court  below,  that  the  advowsou  of  the  rectory  of 

n^  Biihop  of 

l^nroMv.  Well^  belonged  to  the  bishop  or  church  ofSalMwyi  And 
was  by  the  bishop  or  church  given  to  the  stall  of  South 
Oranthamg  and  that  the  gift  was  so  restricted  that  no  one 
should  ever  present  to  the  rectory  who  was  not  at  the  dme 
prebendary  of  Soidh  Grantham,  It  is  easy  to  arrive  at 
conclusions  by  assuming  premises,  but  for  this  assumption 
there  is  not  the  slightest  ground  appearing  upon  the  r^ 
cord.  One  of  the  learned  Judges  in  the  coyrt  bdow  is 
supposed  to  have  relied  upon  certain  &cts,  as  to  the 
grant  of  the  living,  not  appearing  upon  the  record;  but 
his  judgment  could  not  have  been  comectly  understood, 
for  there  is  no  role  of  law  more  inflexible  than  tha^  on 
demvrrer  and  writs  of  error,  the  facts  are  to  be  taken 
from  the  record  and  the  record  alone.  If  there  were  any 
facts  affecting  the  case  they  should  have  been  pleaded, 
hi  order  that  they  might  have  been  submitted  to  a  jury, 
or  to  the  judgment  of  the  Court  Secondly,  ecclesiastical 
history  determines  nothing  as  to  this  question,  DugdMs 
Monasticofty  which  is  said  to  have  been  relied  on  in  the 
court  below,  is  evidence  only,  and  if  it  contained  any 
thing  to  the  purpose  it  should  have  been  pleaded ;  and 
that  book  was  rejected,  even  when  produced  as.evidence, 
to  prove  A  matter  as  to  which  original  records  might 
have  been  obtained,  Staines  v.  Burge$se$<fDrcihmth  {a\ 
Thirdly,  advowsons  appendant  are  ooostapdy  disan- 
nexed,  and  become  in  gross,  and  then  a  vacant  turn 
confessedly  goes  to  the  escecntor  when  the  manor  goes 
to  the  heir ;  but  in  that  case  the  intention  of  Urn  donor 
must  have  been^  that  the  turn  should  go  with  the  manor ; 

(6)  1  SaUc.  281. 

and, 
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and,  fourthly^  if  the  donor  did  restrict  the  right,  8o  that       1627* 
in  case  of  a  prebendary  dying  during  vacancy  his  ex©-       """"^ 
tutor  should  not  present,  but  the  successor,  such  re-        aeama 
striction  would  be  void,  being  repugnant  to  the  grant.      Lwcoii^ 
A  new  mode  of  descent  cannot  be  created  otherwise 
than  by  die  intervention  of  trustees,  Liti.  5. 31.  Co.LiiL 
25  a.  27.,   22s  &   n.  (132.)      Sir  jinthony  Mildmai/s 
C8fle(aX  3d  resolution  :  Corbefs  case  (&),  Co.  Utt.  145  & 
Corporations  aggregate,  whether  lay  or  ecclesiastical| 
never  die ;  and  therefore  no  argument  is  deducible  from 
cases  where  such  corporations  are  patrons.    But  a  pre- 
bendary is  a  corporation  sole,  and  except  in  the  case  of 
the  Ean^  a  corporation  sole  cannot  take  a  chattel  by 
succession,  Co.  IMt.  9  a.  90  a.  In  the  same  book,  46  d., 
it  is  laid  down,  ^^  If  a  lease  for  years  be  made  to  a 
bishop  and  his  successors,  yet  his  executors  or  adroinis- . 
trators  shall  have  it  in  auter  droit;  for,  regularly,  no 
chattel  can  go  in  succession  in  a  case  of  a  sole  corpor- 
ation, no  more  than  if  a  lease  be  made  to  a  man  and  his 
heirs,  it  can  go  to  his  heirs/'     It  is  plain,  therefore, 
that  the  successor  in  a  sole  corporation  is  as  the  heir  of 
a  natural  person,  FvHwooSz  case  {c\  AnmdeVs  case  (</), 
Vin,  Mr.  Corporation  (L).' 

In  the  court  below  several  minor  objections  to  the 
plaintiff's  right  were  taken,  which  it  may  be  proper  briefly 
to  notice.  It  was  said,  first,  that  the  declaration  avers 
that  the  right  belongs  to  the  prebendary  in  right  of  his 
prebend.  It  does  so  as  to  the  advowson,  but  not  as  to  the 
next  turn.  Secondly,  that  there  is  no  personal  represent* 
alive  of  a  prebendary,  as  prebendary.  That  is  true,  but 
the  turn  was  in  him  individually.    Thirdly,  that  the  pre- 

(a)  6  Co.  41  a.  {h)  1  Co.  84a. 

(«}  4C«.S5.  {d)  Hoft.64. 

K  3  bendary's 
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2B2L       bendary's  rights  were  as  a  member  of  the  chuircli  oTSdH^ 


RnrsfLL 


bmy.  This  would  be  true  if  the  advowsoh  fiadt  belonged 
ffgMinjf  I  to  the  corporation  aggregate,  but  the  contrary  Is  averr^ 
LiHcoLK.  on  the  record,  and  not  denied.  Fourthly,  that  the  case& 
in  the  books  of  entries  were  just  after  the  ReforrtiatJori, 
and  remnants  of  popery.  But  the  Reformatloii  did  not 
alter  the  law  of  England:  and  it  is  manifest, 'fh)m  the 
restraining  statutes  of  Elizabeth,  that  up  to  that  peribd 
churchmen  might  alien.  Fifthly,  that  it  might  as  well  6e 
contended,  that  if  one  of  the  chapter,  whose  tiiifn  it  wd^fo 
present,  died,  his  executor  should  present.  Bik'th^tdiite 
is  wholly  different,  for  there  the  presentation  is  by  the 
whole  body,  although  the  nominationi' by  arrangement 
amongst  themselves,  is  in  the  particular  member.  "&, 
also,  the  cases  put  in  3  Bing.  266.  apply  ohiy  to  legkl 
rights  vested  in  the  corporate  body,  but  exercised  by 
particular  members.  The  argument  as  io"sup{>o^ 
inconvenience  cannot  have  any  weight;  for  in  t!fiis,''a» 
in  all  other  cases,  the  ordinary  will  take  c^re  tbat''ai> 
improper  person  shall  not,  if  presented,  be  instituted ; 
and  even  if  there  were  any  inconvenieuee, '  in  (illiimtig 
the  void  turn  to  be  disposed  of  by  a  layman,'  that'dbuld 
not  alter  the  rule  of  law. 

I  )]yOyley  Seijt  contri»  The  right  of  patronage  in  thi» 
case  went  to  the  successor,  and  not  to  the  personal  re- 
presentative of  the  deceased  prebendary,  "tte  quesfibn 
applies  exclusively  to  ecclesiastical  matters,  and  there  is 
not  any  decided  case  by  which  it  can  tegoverrield*?  it 
must,  therefore,  depend  upon  principle  only!'  ^Jkiclesi- 
astical  rights  are  anomalies  in  the  law  of  this  country, 
and  the  rules  applicable  to  them  are  exceptions  from 
those  established  in  other  cases.    Thus  an  ecclesiastical 

interest 
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mtecest  19  for  .liie^.0Bly,  and  yet  the  party  interested  may        If^^/ 
hftve  fome  writs  and  remedies,  applying  only  to  estates      ^tnnmL 
of  inheritance;  thus  h^  may  have  a  writ  of  waste.    And   >J  fS???  ^ 
he  has  som^  peculiar-privileges ;  he  may  prescribe  in  non      IdHoDui* . 
dedmando,  which  a  layman  cannot  do.  .  An  ecclesi- 
astic, on  the  otbei;  hand,  is  under  some  disabilities  not 
altarhiiig  to  laymen.     He  cannot  vary  in  his  presents 
ation,  although  a  layman  may.     *^  Fit  etiam  devolutio 
ad   fpiscopum   quando   per  patronum  clericum .  prae- 
sentatpr  indignus ;  non  tamen  fit  devolutio  quando  sci- 
enter prssentatur  indignus  per  laicum."    Lyndewood 
iVozv  215.  de  Jure  Palronatilsj  verb.  Deoolvatui\    As 
these  differences  exist  between  the  situation  of  a  lay 
i|pd  ecclesiastical  patron,  it  is  not  to  be  assumed  that  the 
vdd  turn  in  question  goes  to  die  personal  representative 
,of  Jthe  deceased  prebendary,  although  such  turn  would 
.go  to  the  executor  of  a  lay  patron*    It  is  difficult  to 
a^^rtaii)  upgn  what  foundation  this  rule  of  law  stands. 
In.  gj^eralf  the  rights  of  executors  and  administrators 
(^tend  (mly.  to  personal  property.     A  right  of  present- 
jBtionjCa^BOt  come  strictly  within  the  description  of  per- 
sonal property  as  assets.     In  Co.  Litt.  588  a.  it  is  said, 
*<  If  a  bishop  hath  a  ward  fallen  and  dieth,  the  king 
shall  not  have  the  ward,  nor  the  successor,  but  the  exe- 
QUtpr^  and  the  ward  shall  be  assets  in  his  hands,  &G. 
But.  if  a  church  become  void  in  the  life  of  a  bishop,  and 
ao  remai^. until  after  his  decease,  the  king  shall  present 
ther^uptp,  and  not  the  executor  or  administrator;  for 
o^thipg  can  ^^  taken  for  a  presentment,  and  therejbre 
Ui  isfo  assetsJ*  And  the  same  i^ppear^  by  the  case  of  Zon- 
fipTi  v..  Tfif.  Qu^ter  ofihe  CoUegiate  Church  of  Southwell  {a). 

(0)  Bob.  504. 

'-  ''''    "'^  K4-  And 
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s9Jd»  "A^y^if  A  lmlMipltoveaa«diiio»^ 

i^0|A$if  U.  if  bill  a  ^i09e  t «  actkm.*\    Aod^iii  «i«|b»v85*>0ft 

fluQiion  iffenot  in  ibeir  ii^aiur^  iMftpt^blei^f  jbraiisiinM^ 
to  execifftors;  1^  tbilt  m»  t}m'W»^  pt  ^ii»§i^imekctmi 
sa^pef^linr  aa  #  right  of  pr ei^tiR|atiop»  (be  lawt&v.Qiic« 
th^  i^LQg  n|i9r9  thw  the  bbhopts  eMcatiMfc." )  JHe  tbfiA: 
obaonr^s,  '<  Bat  tbm  it  may  ha  a4tE<ylt  y^v  ^^t^^Jdiigj 
sbouiid  not  h^re  the  pref^renci^  ia.cosepf  dn»ihbhapV»  . 
b^og  entitle^  to,  a  w^r4sbip  by  blight's  s^rviwaa  righk 
of  bis  «Qfv  luid  <]iyiDg  bafpre  redfiding  ,i4/  iiHo.|w>«iieMOit» 
by  Jieifuns?  The  m$w^  may  be>.tbat'tbaJaw^i)diatiti-i. 
gllish^  bet^weea  an  interest  b(4hi^ptqfit.  and: ttmiii.9^ 
wi»rdabip  by  bnigbtfa  sarvioe  kj^  and.  on^-mral^  qf,*tufil$. 
8i)di  aa  a  pra^eotatipa."  He  a^wtrds  jidd%  ^^HoM^ 
eTM  a<»  ii  Ijbe  reason  o^ht  be  i^ged  ^fabiatrei^iH^UtAra 
ia  favQiir  of  w  beyuti  k  is  most  safe  to  v^y  lOn.  Ibe^rigbtr 
of  the  bnigft  %i  settled  by  atithorily  and.  long  piageticek'/ 
All  Mr*  wF/or^oos^s  im»m}ng  ia  iigmo&t>.lhf&  iqgblKsC 
tb»,eKf(9Ptpr«  Wbyi  then,  sbwld  upt  jm  rjgbt4»e;fM0L^ 
siii^i^  usi.re^ag  up^n  wtbority  :aDd  Urngpniatic^. 
nitbertbao  ii|igp  wy  s^uadinteUigiUepiiMipfo? .'Thai 
aotbu^ty  apd  long  prapti^  do  ncit  apply  iMtbe  pn^ 
sent  Cfisay  fpr  there  is  a  widetdiffevaac^  tis  Jiaaibeaa  aht 
ready  .shewn>  between  ^oleaiaatical  and  lay>  pitnoosw 

(a)  C#.Xd<.79ft. 

Besides^ 
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t»  ii«toA  die  ^Giiflibeiie}  and  tjhen  the  g^Miml  right  of  Lmcour* 
patroMgewdeaMBdad  'vith'dieieatate  to  hi^faidr,  (likbougli 
mdk  a  «igkl  migbit  by  n  s^amie  grmi,  4Md  4uwtmed 
fiqcm  the  ^suiie^  und  tltoin  the  rig^t  of  pttlronage  beeftme 
am'«dbKiwiM  ib  g^oas.)  B«i£  n  vaeancy  in  tbe  <faf«fdi 
hming  faipp^Qed  during'  the  li&  iif  a  pafaroo^  who  (Bad 
igMboat'tfiffing'it  up,. the  qu«|ioA  Qto6^  ^eAer  the 
light;  fop  4lMii«criidaro496d  «poii  the  hefaryW  dte  exe-r 
cMita  IS^H  w^6teres  intagta,  tbeiw  wouM  be  strong 
gMttitidsiio  coaMId  Ibr  the  ri^t  of  die  bebi  the  toid 
tisQ^aofbe^a MA]|eat df  profit  which  can  benefit  the 
p«n|9Md  eBtafte'<tf  the  testator,  and  the  heir  having  a 
ginter  inter^tt  than  the  ei^ecutor  in  appcMnting  a  fit 
panon  to  l^&duipeh.  *  The  contrary,  however,  is  stated 
to-ib6^  the  law  in  mM.N.  B.  SS.  P,  Q^  But  it  is  obn 
seiwaUe^  thiit>  in  the  note  {g)  to  liiat  passage,  said  to 
haM  bedn  ty  ^  1£  Halcf  four  references  to  die  Yeatw 
hooka  kre  given,  0 IL  6.  S5.,  4  Ed.  S.  2.,  S9i^  S.  91. 
i4{2U.&rr> and  the 'first  three  are  said  to  4ie  agiUAst, 
stfd.  the  ifbimh  alone  m  favour  of  the  portion  in  the 
teit  fio  alsn  in  Bro*  Mr.^  PreieniMon  d.FE^ise^ 
pLS4^  jt  »>ktM9  that  whens  a  man  is  aeised  In  (6e  of 
an-  admwMn,  aid  dhe  chnrch  tecoikies  void,  tad  he 
dies,  Us  nxeooibrahali  present,  addndt  die  heir;  and 
2l'Ji.7.  dl*  is  i^^srred  to;  but  tSthere  appears  as  an 
ointfif  dietmn,  and  not  as  <die  point  in  issue.  In  modem 
tinies  aadOMibt  has  ever  been  raised  as  to  tins  matter; 
battift  these  old  oases,  iqmi  which  die  rule  of  lawde* 
pends,  no  reason  for  that  rule  is  given*  Sometimes  the 
void  turn  is  compared  to  a  fruit  Men,  not  very  ac- 
curately. 
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iaS7.  curatelyi  for  &o  -profit  or  p^unifiry.  admst^ge  cam  4ie 
4eiritpei  from  it;  soraetime^  it  is  cooapai^to  ^oxieKt 
aVoidaoo^  which  is  $idd  ,to  be  a  chattel;  sometimes  at 
hisis  been  said  to  be  a  thing  severedfrom^be^adTowson. 
The  rnk^  however,  has  certainly  prevailed  in  the*  case 
of  presentative  livmgs  in  the  hands  of  licjr  patarans,  bat 
it  does  not  appear  to  have  extended  toany  bntthoae* 
Even  in  the  case  of  a  donative,. which di^^  bnt  litde 
from  a  presentative^  the  law  is  difierent*  The'fuvne  xn^ 
of  law  as  to  granting  a  void  turn  apfdies.  to  bodi^.  aod 
the  void  turn  of  a  donative  is  at  least-  as  ainch  like  a 
fruit  fdlen  as  that  of  a  presentative,  and  yet  theve  i,t  jwas 
held  that  theri^t  of  presentation  went  to  the  bar,  and 
not  to  the  executor,  Bepingtan  v«  Tamworik  ScbQof^{<^). 
It  has  been  si^jgested  that  the  judgment  .probably  prf- 
ceeded  upon  some  prescription  which  is  said  to  have  been 
laid  in  -the  declaration ;  but  no  .notice  of  that  prescription 
is  taken  in  the  judgment,  nor  could  the  ju^gmep^t  bf^ye 
proceeded  upon  it,  for  the  prescription  Vfa^  tnt^ucedt 
if  at  all,  by  the  plaintifi^  the  executor,  and  foimd  for 
him,  but  the  judgment  was  against  him*.  Nor.^cantlbat 
decision  be  accounted  for  by  the  circuiostance  of  tjbere 
being  no  lapse  in  the  case  of  a  doQBtijnv  for  the  pi^on 
of.  a  presentadve  living  may  present  after  ib^  e^piriition 
of  the  six  months,  if  the  chunch.has  not.b^ieo  fijjbdj.by 
the  ordinary.  The  more  probable  ground,  of  •  the;  .de- 
dsbn  is,  that  the  Oourt,  not  being  fettered  by  auy 
precise  authority  as.  to  adoipative,  decided  aipon  pr^- 
ciple^  So  in  this  case>thereis  n9tai^d€^^jci|se,,by 
which,  the  Court  are -bound  to  give .  judg^ni^ut  £pr  ^e 
plaintifl^  and  the  right  of  patronage  of  thfi  Uviqg  in 

(a)  s  wu$.  15a 

question 
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qucsfibn  befog  tesUd' Iti^ tHe-'pr^tofdaty  tn^  hk^  tetl»-       iaS7. 

^insfdtel  dikracter,  Is '  a  stfffidMt  feAsfun  (at  Mdhig      r!*'"^ 

timt  tbd  litBt  oqjetM  ta  be  eit^iited  by  the  itfC€MM€^     I«i       ^rwMf 

the  ctt«  of  )&'  ^H<^Me  pBtriHf,  it  m&y  b^  iridMferetit  to  tMe     ILmomuc 

pobltc^wbether  the  heir  or  execator  presents,  but  whet'e 

the  Tight  ikgnren  to  ft  church  dignitacry,  the  pabKcktrre 

the  pledge  of  fal^  chftrBcier  and  station,  that  the  trett  AM 

l>e  widl  ececutedfftod  it  is  important  that  the  right  6( 

presentation  should  not  be  dlfitannexed  from  the  peraon 

^  tb^  ecclesiastical  patron.  -  Most  of  the  cases  cited 

on  th^  Mfier  aide  r^spec^g  the  right  •  of  tlie  eDe- 

totolr  *hate  ptoceedMl  tipon  the  notion  that  the  void 

fom-ia'a  dbatt^),  a  ch6se  in  action,  a  thing  in  action 

and  efl^t^  a  friiit  fdlen,  ftc;  and  the  saine  reason 

lAs  bieeti'  given'  for  the  rule  preventing  the  grant  bf 

a'^dfd'  ttim;  biit  m  the  case  of  the  Bitkap  of  Im- 

^^ak^^:'VMji/tdm\a\  Lord  Mansfield  and  JVUmo^S. 

'iay,  'ttiit'-ihe  true  'reason  why  a  grant  of  a  falleii  pre- 

''d^tid{6h''bf  of  an  advowson  after  avoidance  iisnot  good, 

-'<]u^]iM'^4'ffiileii  Yaeancyr  is  the  public  utility,  and  the 

'%ytt^td  l^uard  agamst  simony;  not  for  the  fictitions 

ir^oitf  dPitir-tfato  being  become  a  chose  in  action.    Hie 

'  ^i^ime  ^und  <^publie  utility  is  snflScient  to  warrant  a  de- 

''^difbiiihx  fliis  case  inf  fovbur  of  the  defendant    The  nile 

^if^hiw;  fiflbwhyg  ftbxti  the  principle  there  laid  down;  is, 

''^ait'Whi6lre^9kf  i%ht  is  ani^xed  to  the  peraon,  the  U«w 

^mV^dt'UWit  ftOto  Mfa.-  ThAs,  in  (h.LUt.  l«Oa., 

^  Hflfert^iHs'^ff,  idiat*<1f  ifetoi^  o«^ 

^Idfbirkih'^d  the  chul^'  b^cOfneth>oid,  Md  tb^  wife 

idi^,  iHe  hWs^band 'shdll  preseilt  i^^-  the  obset^atfon>ap- 

'pBfe,'t!hat  krthe  time  of  <he  vwtocy  tHeri^^of^pBe- 

(«)  39urr.XS\2. 

sentation 
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ldS7*       smwkn^  became  annexed  td  the  hudband,  and  the  sub- 
sequent  death  oftfae  wife  could  not  disanties:  it  The  same 

agmft  prineiple  k  applicable  to  the  ca«e  put  ia  Malkfryj  Qisa. 
XiXifcoLv.  Imp.  70.9  of  a  manor  with  an  advowaon  appendant,  being 
in  the  king^s  hands :  the  church  become9  vacant  the  king 
grants  the  manor  with  theadvowson;  the  king  shall  pra- 
senty  and  not  the  patentee*  And  thb  rule  satisfies  the 
greater  part  of  the  cases  cited  for  the  plainti£P*  Where  th^ 
kii^  has  th^  right  of  presentation  to  a  church  becoming 
vacant  in  the  time  of  a  bishop,  the  patron,  who  dies 
during  vacancy,  it  is  said  that  the  king  has  this  right  by 
prerogative  as  guardian  of  the  temporalities,  but  he  takes 
it  as  belonging  to  the  see,  and  not  as  part  of  the  goods 
of  the  deceased  bishc^ ;  in  that  case,  therefore,  die  void 
turn  cannot  be  ccAsidered  as  a  chattel  vested  in  the  persoa 
of  the  bishop  withoqt  rebtion  to  his  office.  Neither 
can  it,  in  this  case^  be  considered  as  having  vested  in 
the  person  of  the  deceased  prebendary,  without  relation 
to  the  prebend.  And  if  that  be  so^  it  must  go  widi 
the  prebend  to  the  person  of  the  successor.  There  is 
not  any  analogous  case  in  which  the  ri^t  to  present  to 
a[  vacant  office  goes  to  the  executor.  The  incumbeal 
on  a  living  has  a  right  to  appoint  the  parish  derk,  bat 
if  that  office  (in  which  the  clerk  has  a  freehol4  interest) 
is  vacant,  end  the  incumbent  dies  daring  the  valiancy, 
it  never  was  contended  that  his  eiceoutor  ihqnld  appk>int 
So  in  Skrogges  v«  CcleMU  {a\  where  a  question  arose  as 
to  Uie  office  of  ^lugenter  of  London.  That  office-became 
vacant  when  Sir  JB.  Brooke  was  Chief  Justice  of  the 
Common  Pleas ;  during  the  vacancy  of  both  the  offices, 
Queen  Mary  granted  the  former  to  Coleskill^  and  on 
the  same  day  Sir  A^  Browne  was  appointed  Chief  Justice, 

(a)  Dyer^nSa. 

and 
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nd  he  refused  C6U$hiU^  and  appointed  Skragges  to  the       1S27. 
oflfce  of  exigeoter.    The  diapule  waa  releir^  to  the      ~"*^ 

fitmiitKi 

Judgea  of  the  Courts  oi  Kbg's  Bench  and  ExAequev,       ngtUna 

and  the  Attorney  and  Solicitor  General,  and  they  dt-      hmcoM. 

cided  that  the  appointment  bdonged  to  tba  Chief  Jiiatiee 

lor  the  tkne  hemg^  as  an  inseparable  incident  bdonging 

io  hia  person.    Suppose  the  Lord  Cbanodlor  (a  oor* 

poraden  sole)  were  to  die^  leaying  several  livings  vaoant» 

the  Crown  woorld  not  present,  nor  his  executor*    The 

aignment  on  the  other  side  isj  that  the  void  turn  is 

severed  fix«n  the  advowson)  and  is  therefore  a  chattel, 

and  therefeore  cannot  go  with  the.  inheritance.    How 

then  do^  it  go  with  the  inheritance  in  the  ciise  d  a 

donative?  Agoin^  it  has  been  already  shewn,  that  where 

adiorch  is  vacant,  a  bishop  being  patron  in  respect  of  the 

temporalities^  and  he  dies  before  presentment,  the  king 

shall  have  the  presentation  and  not  the  bishop's  executor, 

MaU.  Qm.  Imp.  65.    And  if  the  king  die,  his  successor 

Aatt  have  the  temporalities  and  not  his  executor,  and 

yiet  it  is  bnt  «  chattel,  Bro.  Abr.  Prerog.  phSS.    So 

also  where  the  king  is  entided  to  a  presentation  iVa  vice, 

aad  dies^  his  heir  shall  have  it  who  is  king,  and  not  his 

eBEeculor,  Bro.  Mr.  Pres*  a  PEglise^  1 1.,  7  £r  4. 25.  And  > 

If  Ike  king  has  an  advowson  m  fee  which  voids,  and 

during  the  avoidanee  the  king  grants  the  advowson  in 

tfHf  the  king  shall  not  present  to  this  avoidance  (« X     It 

ia  troey  that  Lord  Hak  in  his  note  doubts  whether  thift 

would  be  BO  unless  the  grant  contained  words  aipidicldbie 

lotheavokiance;  but  still  the  position  that  the  void  torn 

u  severed  from  the  advowson  cannnot  be  correct;  for, 

in  JSfo.  N,B.  S3.S^  it  is^  said,  that  <<  If  a  man  have  a 

(a)  FItM.  N.  B,  5S.  (N). 

manor 


aftd  4he  churcb  void  In  the  fiidi^t^  tiinei  and  the  frther 


v««M«  die^  and  his  heir  in  Ward 'td^dieking^' the  Mng  ^aH 
tanouL  ba?e'Uie  pretwMinent.'^  In -thai  case  tfieedvorvson  goes 
4x>  the  heir,  bat  the  heir  being  aai  infanti  tlie  Idng  has 
the  eare  of  the  chuFch  and*  the  <roid  tuiti  ^  the  advd^an 
and  the  void  turn  therefore  go  togethen^  Supfioiing 
the  void  tsrn  to  be  property- called*  a  ohattel)  tb<^  by  no 
flMans  proves  that  it  may  not  go  with^the  advo#ton  jn 
the  case  of  a  ooramon' person,  for  malfiy  diMtkls  go 
mdi  the  inheritance;  as  charCdrs,  iminiitienliSy  deer  In  a 
park,  or  fish  in  a  pond;  and  in  lflc6  mtonier'thei'&r^ 
oiture  of  a  bishop's  chapel  goes  to  his  succe^rj  and 
not  to  bis  aecutor,  Bishop  of  Carli^l^s  cBJse{d).  It 
may  not  be  unimportant  in  thSs  case  to  cdn^£fr'th6 
origin  of  church  patronage.  OrigitiaByy  tHe  patrob 
ivbo  founded  a  church,  had  the  sole  ti^^t  df^jUdja^itig-df 
Ae fitness  of  the  person  whom  he  nofifamted ^f^lSlPi^ 
and  neither  presentation,  institiltion,  nor  itjdudtfJMfWeife 
necessary,  Selden  an  Titkes^  c  12.  ^^.  -'All  *tiv4i^ 
wer^  tblerefore^  origin/dly  in  the  natare'iif  ^biittvtt, 
DOT  ^as  this  Altered  nntil  after  the  CotmdB^bf  L&li^f^^ 
in  the  Q5H.  £.,  when,  accotxling  to  Brd^ion,  bi-fi^^-sl, 
a  great  change  todc  place.  Until  then  thi^  dbcMbi;  dT 
lapse  was  unknown,  and  doniidves  stilt,  teihtih  ^k* 
empted  from  i^  which  eonflrms  the  tdga  tbat'iill  Itftngs 
^mre  originrily  of  the  same  natttre^  ^itck  i»^^  nth- 
important  that  the  {headings  ii^  thitt  oise  ifeibribe'tb^ 
pr^nd  as  bdoAgi^g  to  the  dhnreh  of  )S«Ms6t^i'titfd 
^thit  die advowson is  daimedin.rij^^of  Ihb  tfeaH.  fbr 
s  Ik  Qlb$ont9  Codecc^  tit.  80.  c.  1S.|Q^  ^pp^iOhn^ 

(a)  SI  Ed.  5.  48.,  Cited  in  CorveiCs  caw,  12  Co.  lOS. 
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fc  Sn  it  ig  wdL  (bat  <<  .the  pelwn.  «ppco|>ri«luig  w#b  of       1M7. 
oecqasi^  ajipiritiiRl  p6i«0D>  90  as  no  other  might  do  at" 
|o  &  Sm  that  appropriattons  oould  be  made  to  no  oth^ 
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*TimBU^  of 

than  to  lyirifwaji  pecsons;  and  in  s.  4.  that  "  appropri-      Lwontu 
ationa. anight  be  xmd^  to  no  apiiitual  persons^  but  as 
giiritv4  bodies  poUtiiC  or  corporate."    And  this  agrees 
with  Grmdon  y«  The  Bishop  of  Lincoln  (a).    The  argu- 
jpeoXi  th^nfbt^  thut  a  prebendary  might  have  been  a 
Uffmfo^M  <^  no  avail;  it  rather  she>rs  that  theadvowson 
post  have. been  ^)propriated  to  the  dean  and  chapter 
%f  Salidiurj^  and  not  to  the  stall.     IBa^  X    The 
p)(Qadings  do  noit  admit  of  that  argument]    Even  if  it 
could  be  annexed  to  the  stalli  the  prebendary  was  re« 
grained  by  the  18  Eliz.  c.  10.  from  makiug  any  grant  of 
i/t.w^ch.  muld  bind  after  his  life;  he  could  not  have 
^YlHed  it«;  a^  the,  administrator  can  only  claim  what 
Ifij^t  h9]ife.be^.devjsed»  so  that  even  if  at  common  law 
^eidaim  iof.the  present  plaintiff  might  have  been  good, 
^j^^W^.imvail.  smce  the  restraining  ^statutes  were 
pas$^.    Xhe.case  of  an  archbishop's  options  does  not 
Sgply ;  in  .the  first  place,   they  were  introduced  by 
(CWvif^ief  ;..the  legi^ity  of  them  has  never  been  solemnly  ' 
dfrterniined;  in  the  case  in  Jmbl.  no  person  was  in- 
l^reftp^M'^piitiaK  it;  besides,  the  bishop  who  made 
tii^  gfWli  might  be  estopped,  and  it  has  never  been  pre- 
pu!4f4  tbfik;thej[ran|  wo4^d  bind  afi»r  the, death  of  the 
gmn^r^^i    B^ten  iC  il;.  were^^J^eld,  that  the  prebendary 
ffiig^ts  j9i  Jlis.  ji^BtiuK^  make  a  binding  grfint  of  the  next 
JtWP]^Jt.woi9)4 ppti^ept. thiede^ndanj^  inasmuoh  as  no 
gppxt^lfis^  b^rq  m^;  if  he  CGmld  a[U>t  m^e  such  a 
Wmtf  4^  19  coqdiisive  in  the  defendant's  favour. 

(a)  P/ottNf.49S. 

With 
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of  the  judgment  delivered  in  Ah  case  in  the  coait 
agtomtt  below,  they  are  quite  unimportfttit  Hm  pa/m^  are 
Mjihwui.  certBmly  not  cprr^tly  set  ont^  Imt  tl^  suhstaooe  ef 
them  is  correct,  and  the  only  em>r  waa.  in  printing 
them  as  <]uotationa;  and  in  J^/ndeeoood^  as  ig>  ibe.di8par 
sition  of  fruits  in  cases  of  jntesfacy  of  mcmvb^nts,  4nd  iH 
Doctor  and  Student^  as  to  the  disposMon  of  the  pfOpKt^ 
of  clerks ;  such  property  as  would  be  assets  is.evidekiU)^ 
intended,  and  not  spn*itual  patronages  oF  whiob  no{>rofit 
Could  be  made ;  for  isi  the  first  ^ace  the  paytientof 
debts  is  contemplated,  and  then  the  paithase  of*  massca 
for  the  soul  of  the  deceased. 

Paiteson  In  reply.  No  attettipt  has  be^  madfe  €B,tM 
other  5tde  to  overturn  any  of  the  pwits  subnittMl  dn 
behalf  of  the  plaintiff.  The  a^'gomeot  Imis  baala  pri»^ 
cipally  directed  to  shewing  that  a  tn^  tmr  is  not^' 
properly  spealcing,  a  chattel  serered  firon  did  advowsoti ; 
but  that  is  established  by  an  infinite  nuaber  of  ltiidio<> 
rities,  and  the  cases  where  by  pierogativQ^ir.jcaiiloai  4m' 
person  who  takes  the  advowson  has  aUo^  tbe  agM  >tif 
presentation  to  the  void  turn,  are  rattre  eKOtptidtts  oml 
of  the  general  rule  of  law.  The  .void  tixfm.  does  noL 
go  as  part  of  the  advowson,  but  ia  .given  ^by  pr&'i 
rogative.  If  the  turn  be  a  chattel,  it  mmt  con^ne 
so  whoever  is  patron.  Nor  is  the  case  of  a  void  tnm 
the  only  one  in  which  an  assignment  camioC  be  made 
after  the  event  npon  whidh  the  right  aeerses  has  bap^ 
pened;  rent  (to  which  this  final  of  the  adtowsoo  Imb 
been  likened)  cannot,  after  it  is  doe,  be  ideased  by  one 
jointptenant  to  the  other»    Brooteabji  v*  fVkkham  {a). 

(a)  I  Lem,ie7. 

The 


IK  rnk^EthuTii  YrAR  or  GEOROE  IV.  US 

The  af^nenC'ftS  to  dff -liTingsibeing  fermerly  donatives  i^^* 
it  OdtibundeA  kapan  way  aufbority;  Selden  speaks  of 
.QWcMifeMlfvri^apels  as  exceptions,  arid  Braeton  sayrf,  ^'"^ 
*^  Aot»€dlieiliiim  Lateranense  nail  dm  tempos  currebal  Limcolm. 
eomtBprS$eti0gniei/*  •  It  would  be  singular  if  that  passage 
easld'be'takeR  tepiPove  tbat'ho  presentations  had  before 
thett^ete'ttadiel.' '  The  case  of  the  parish  clerk  has  no 
appiirifluii-to  ibis^  for  it  cannot  be  shewn  what  interest 
tto  iiirambent  ha*  in  the  right  of  presentation.  Neither 
U"Sifvgg0^v^  CeUihiU  an  authority  in  point,  for  the 
Cbitf»  Jilillcir^was  bdd  to  have  the  right  ot  appointing 
to  ibi^flco  '^af  eingenter  by  prescription  and  usage.  The 
defendant's  case  was  as  little  aided  by  the  supposed  in-* 
sCanoes  of  diattels  going  with  the  inheritance,  and  not  to 
tlM'  parucaai'  nipfcoentotiye  of  the  deceased.  They  were 
dliaattweoiof 'beMooms;  and  in  Coroen'9  case  that  of 
Am  fqi  ■itWPi  ^k»  thd*  biA<^'s  diapel  is  expressly  put  on* 
Hm^gtomadi  Lastly,  the  restraining  statute  IS  ElizJ 
&  iOi  wm^nctM  icte )  bftt  if  the  argument  be  correct  that 
thaai|^fcf  fh«sentatkni  became  severed  from  the  ad- 
>«i»Mon  as  tbetacancy  happened,  that  statute^ 
.'th«  question;-  HThe  advowson  belonged  to> 
tho  iirahamiv  tad  therefore  could  not  be  alienated,  but- 
tWTMlftui»'being*  severed  from  H,  and  vested  in  die 
penftt>ofttlM..p9«b*idary)  would  go  to  his  personal^ 


.    y..*4  *  "s4»      t  *    ■.  Cfitr.  adv.  vulL' 

The  hmrtmi  Jodges  a6t  being  agreedtn  opmion,  now 
l^sMalim.  ' 


LiTTi.BfiAXJ&  J«  The  qoestioB  rabed  upon  the  defend-* 

ants'  plea,  to  which  there  is  a  demurrer,  is,  if  there  be  a 

Vol.  VII.  L  pre- 
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1897*  prebendary^  of  a  prebend  to  which  the  advowson  of  k 
""!  ^.  church  is  appendant,  and  the  church  becomes  void  in 
the  lifetime  of  the  prebendary,  and  he  dies  without  pre- 


Tbe  BMtofi^of 

Inneourl      sen  ting  to  the  church,  whether  the  successor  of  the  pre- 
bepdary  is  entitled  to  present?    But  that  point  need  not 
be  decided,  because,  though  if  the  affirmative  of  that  be 
true,  it  would  be  an  answer  to  the  plaintiff's  declaration, 
yet  sapposing  it  not  to  be  true,  the  defendants  have  a 
right  to  shew,  that,  even  though  the  right  be  not  in  the 
successor,  yet  it  is  not  in  the  plaintiff.     And,  there- 
fore, the  point  comes  more  properly  to  be  considered  on 
the  plaintiff's  declaration,  and  upon  that  the  question  is, 
^*  if  there  be  a  prebendary  of  a  prebend  to  which  an  ad* 
vowson  is  appendant,  and  the  clniToh  becomes  void  in-i 
the  lifetime  of  the  prebendary,  and  he  dies  without 
presenting  to  the  church,  whether  the  execotor  ^or  ad* 
ministratpr  (as  the  case  may  be)  of  the  deceased  pre>- 
bendary  be  entitled  to  present  ?  "    For  if  not,  it  vs  .quite*  ^ 
immaterial  to  the  plaintiff's  claim  whether  the  rights 
be  in  the  successor,  or  in  the  king,  or  in  tl^e  bishop.  ^^ 
of  the  diocese  in  which  the  prebend  is,  or  in  the  bishop 
of  the  diocese  in  which  the  rectory  is.    I  may,  however, 
say  that  though  the  question  is  upon  the  plaintiff's  rights  . 
yet  the  dispute  is  in  effect  between  the  plaintiff  and  the 
successor  to  the  prebend;  because  there  does  not pppear  ^ 
to  be  any  ground  for  the  claim  of  the  crown,  except .ttyit  . 
if  no  one  can  establish  a  legal  right,  the  presentation 
would  belong  to  the  king  as  the  head  of  the  chjurch.  . 
There  seems  no  ground  for  the  claim  either  of  the   ^ 
bishop  of  Lincoln  or  Salisbury  as  there  is. no  lapse,  no 
such  right  is  set  up,  and  it  is  not  necessary  to  .enter  ipto 
any  discussion  to  show  that  such  right  could  not  be  sup- 
ported,   It;is,adroitted.oa.lM>Uif  sides  that^ithisvU  fixe 

first 
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first  ca^e  in  which  the  question  comes  to  be  decided  in  1827*. 
ft  court  of  justice;  and  it  must  be  considered  in  what  „"'•  • 
way  presentative  benefices  have  been   treated  in  the        (^v^. 

The  Qifhop  qf 

decisions  which  have  taken  place  in  cases  which  have  Lxncout. 
any  resemblance  to  the  present,  and  in  the  opinions  of 
text  writers  of  authority.  There  is  no  doubt  that  in 
case  of  a  benefice  presentabre  for  institution,  if  a  person 
in  his  own  right,  as  contradistinguished  from  his  cor- 
pohite  rights,  b^  seised  hi  fee  or  in  tail  of  an  advowson 
app^dant  to' a  mainor  or  other  estate,  or  of  an  advowson 
in  gross,  'and  the  church  becomes  void  in  the  lifetime  of 
the  patron,  and'  the  patron  dies,  the  church  still  being 
void,  the  executor  shall  present,  and  not  the  heir, 
Brooi^s  Abr*  tit.  Presentacion  al  Esglise^  34.;  jy/«- 
hetberi^  Tresentment  drEgtisesj  7.;  FUzherberes  N.  B. 
SS,  S4. ;  Co.  UiL  388  cr. ;  the  Queen,  Fane^  and  the  Arch- 
\A£b6p  of  Ganierbun/s  case  (a) ;  Comyris  Digest,  Esglise^ 
Hi?.,  wl)ere«he  mentions  it  as  of  his  own  authority; 
admitted  in  the  case  of  Bepington  v.  The  Governors  qf 
Tcentaiorth  School  (b);  recognized  in  the  case  of  Holl  v. 
Bishop  qf  Winchester  (c),  wheJre  the  case  was,  that  if  a 
nufn  seised  in  fee  of  an  advowson  be  parson  of  the 
dbtirchV  ancl  dies,  bis  heir,  and  not  his  executor,  shall 
pr^'nt;  for  though  the  advowson  doth  not  descend  to 
tbeheiir  tUl'after  the  death  of  the  ancestor,  and  by  his 
death  the  chufcli  is  become  void,  so  that  the  avoidance 
may 'be  siafd  to  be 'severed  from  the  advowson  before  it 
descehci'  to  Hie  heir,  and  vest  in  the  executor,  yet  both 
the' avoidance  and  the  descent  to  the  heir  happening  at 
the  sahie  itisiant,  the  title  of  the  heir  shall  be  preferred  as 
theiSdeV.'    But  that  recognizes  the  general  proposition. 


(a)  ^Leim-'iO^ 

(6)  ^  n^tff.  isa 

(cj'3l>p.4r  ' 

L  Sf 

though 
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lS.27j        though  in  the  particular  case  the  title  of  ihe  heir  is  to 


RaMKCftL 


be  preferred.     How  the  presentation  came  to  belong  to 

tf^ihsr        the  executor,  and  whether  it  would  not  have  been  as 
TIm  Biiliop  of  .     , 

LnrcoLir.       Well  if  it  had  been  held  to  belong  to  the  heir,  it  is  now 

too  late  to  enquire ;  the  law  has  been  so  long  setded, 
and  has  been  so  repeatedly  admitted,  that  it  would  be 
most  dangerous  to  think  of  disturbing  it.  The  reason 
assigned  in  Fitz.  N,  B,  33.,  for  its  going  to  the  executor 
is  that  it  is  a  chattel  vested  and  severed  from  the  manor,  • 
and  in  ^  Leon.  109.  it  is  called  a  chattel.  In  Went- 
worik^s  Office  of  Executors^  54.,  it  is  said  that  the  next 
presentation  before  it  becomes  void  is  a  chattel  real, 
and  after,  it  is  a  personal  chattel.  The  language  of  stx 
Judges  in  Stephens  v.  WaU\a\  (where  the  question  t^as, 
whether  the  present  avoidance  of  a  church  could  be 
granted  by  a  subject)  is,  that  the  grant  of  the  present 
avoidance  was  void  ^<  because  it  was  a  mere  personal  tfamg 
annexed  to  the  person  of  him  who  was  patron  in  Ex- 
pectancy at  the  time  of  the  vacancy;  and  also  a  thing  hi 
right,  power,  and  authority ;  and  also  a  chose  in  action, 
and  in  effect,  the  fruit  and  execution  of  the'  advowson, 
and  not  any  advowson,  and  yet  executors  shiill'  have  it 
by  privity  of  law."  The  principal  case  was,  whether  the 
present  avoidance  of  a  church  could  be  granted  by'a 
subject,  and  six  of  the  Judges  to  whom  the  abo^e'  ex- 
pressions are  attributed,  held  that  it  could  ^n6t;'  but 
though  the  other  three  Judges  differed,  I  db'not  unddr- 
stand  that  to  be  as  to  what  is  (here  said  by  ^Jx  of  the 
Judges,  but  only  as  to  the  point  Itself  fn  discussion. 
However  the  law  has  since  been  recbgnike'd  a6coi^cfil)g 
to  the  decision  in  Dyer  as  to  the  principal  icase,  Co^lhu 
120  a,,  SButr.  1515.     The  case  itself  is  recognize!df  m 

Brokedy 
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Btf^xOffy.  Wickiam  ^tnd  the  Bishop  of  London  {a\  .1827. 
There  are  other  cases  also  besides  these  of  executors  of 
tenants  in  fee  or  in  tail  where  the  void  turn  is  treated  as 
a  cbattelt  If  a  woman  be  seised  of  an  advowson  and 
marries^  and  she  and  her  husband  have  issue^  though 
theiright  of  patronage  descends  to  his  heir,  and  though 
the  wife  never  presented,  and  died  before  the  church 
became  vacant,  the  right  of  presentuig  is  vested  in  the 
husband  during  his  life,  as  tenant  by  the  curtesy,  though 
his  wife  had  but  a  seisin  in  law,  because  he  could  by  no 
indtistpy  obtain  any  other  seisin.  And  if  the  church  in 
this  case  becomes  void  during  the  life  of  the  husband, 
and  he  dies  during  the  vacancy,  the  heir  shall  not  pre- 
sent»  but  the  husband's  executor;  and  if,  the  church 
being  void,  the  wife  dies  not  having  had  issue,  so  that 
the  husband  is  not  tenant  by  the  curtesy,  yet  he  shall 
present  to  the  void  turn  as  being  a  chattel,  Co.  Lift* 
39  a'  X%Oa^  S88^  Bro.  Present,  al  Esglise^  18—22. 
Watson^  Incumbent,  c.  9.  And  in  Fitz.  N.  B.  S^.  <'  If  a 
vieiurage  happen  void,  and  before  the  parson  present  he 
i^  made  a  bishop,  &c.,  yet  he  shall  present  to  this 
turn,  I  because  it  is  a  chattel  vested  in  him.''  This 
last  position  oC  Filzherbert  shews  that  in  his  opinion  it 
yif»  as  JVLUch  a  chattel  in  case  of  an  ecclesiastic  as  in  any 
other , case.  .% 

,Tbe  p)jf in)iff  rtherefore  contends,  that  as  diis  is  a 
cb^fpl  .yested  in  her,  in  her  .quality  of  administratrix, 
die^ji;ightta  present  is  iu  her.  But  though  the  law  be 
po^^^ttbted  by  the  defendant,  to  the  extent  of  the  cases 
tfot  v^jti  it  h^i^,  be^  carried,  yet  he  says  that  it  is  not 
.£>^nd^  Qiji.ppriuciple,  and  should  not  be  carried  beyond 
t^.oisfis^.^iflmdy  decided.  .  ^ml  he  says,  the  present- 

(fl)  1  Leoru  17. 

'  L  S  ation 
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t6i7*  fttion  ought  not  'to<  go  to  tke  essratorv  beosiise  >  k  is  -not 

^  "^  assets^  and  ibr  thid  may  be  cited  Ca^JdH. ^WOj  ^^  19o- 

uffiinu  thing  ean  be  tahen  Sorjeit  preseiitadan»  And  'tbensfone  it  ia 

XflMOLif.  not  assets;"  Cb.  UU,  ISO  a,  ^  It  it  not  merely  adiose 


iinicction;*'  Fiiz.  KBt.  98,  <^  And  i£  there  be 
in'socageof  a  manor  to  which  an  adtonsen  is«a{q[i^nda(nt, 
and  the  church  becomes  Toid,  .the  hm  shall  present  and 
not  the  guardian^  because  he  cannot:  aecowtf  Jbr  die 
same.''  So  Co.  Litt.  17  b.  guacdian  in  aoeage  shall 
not  present  to  an  adtowson,  becanse  hejcan  take 
nothing -for  it»  and  cannot  acGOimt  .for  attend  fae.flhall 
not  meddle' with  iiny  thing  he  cannot  aoconnt  for^  &iP. 
in  Cb«  UtL  89  a. ;  and  thece  the  reason  giT«n  that-  he 
can  make  no  benefit  of  it  is,  ithat  ^the  ilatf.dolth  afabor 
simony;  and  the  same  reason,  isgifenrin  Tke^Bakop 
of  Lincoln  v.  JVa^onian  {a\  But  as  to  {thb  point  Jthe 
cases  of  ^nardians  do  not.ap{dyi  because] tbsiiidsrt]^ is 
to  account  for  what  they  make,  and,  ofcoursey  they  cannot 
•meddle  with  what  they  cannot  tnm  into  profit  .uBnt  it 
is  otherwise  oi  <the  case  of  an  executor^  Am  aduDtraon 
is  assets  in  the  hands  of  the  heiivaadtthe  right.oftthe 
next  presentation  to  a  church  which  is  fall,,  is  assets  imtlie 
hanid»of  an  ««ecutor  ;  hoth  these  are  aliowed^bjrihelaw 
to  be  sold,  4»it  a  void  presentation  is  not.  Themeaniag 
of  assets  is,  that  it  may  be  converted  into  moi^ji^.wliidi 
a  voidi presentation  cannot  be;  but  the  reasontif  that  is, 
not  that  it  is'achose  in  action^  but  bemmseAhe  lawihgainst 
aimony  pre«enu  its  being  sold,  which  otbevwisedt  might 
bew  In  3^0trr,  1516,  Lord  MamJUd  «id  iMr.  Jaslioe 
Wilmot  say,  that  the' true  reason  why  a  gvsbt^  a  Allen 
pnesentation  is  not  good,  is  the  pvUic  utility)  andthe 
better  to  guard  against  simony;    not  for  the  fictitious 

'  '  •       '  •-•       -  .1-  i»   •  ,1  .         \ 

reason 
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ftaaaa  of  ito  baying  then  >beoDoie  a,  ebcwe  ia  nation*    .In      '  k$i  7. 

Aectmtcf  Lottdonv.  TbeCoU^fmU  Cimrck  ofSotUkwOHa)       * 

it  was  BaU  thai  a  Jeaae  .by  a  prebendary^  under  t|ie  words  ag*fkui 
MooBUBodkies^eBnoIumen^y.profits,  ax^d  advantages  ^t^e  JUv^gi-*- 
pMbend  belonging"  the  adyowiaon  of  a  yicqrage  .would 
not  passy  boBaostt  ithtse.  words  imply  things  gabful, 
whiok  is  contrary  to  the  nature  of  an  advowspn.  j^ut 
the  Jeport  goes  on,  '*  yeC  an  advowson  n^y  be  yiel4ed 
in  vaifie  upon  a  voucher^  and  may  .))e  assets  in  die 
hands  of  an  ejceoutor."  But  the  case  was  decid^  on 
the  particular  meaning  of  the  words  used»  denoting 
somathiiig  gBio£ul»  No  question  was  made»  but  that  if 
proper .vofils  had  .been  used  the  advowson  would-  have 
pasBeiL'  jLnA  ihere  can.be  no  doubt  whatever^  th^t.the 
neadt. presentation^  if  the. church  be  full,  is  of  v^lue,  and. 
wqoid  |fae  saleable  by  law^  and  would  be  assets  in  the 
IjMds  of  ;aa  eoceoutor ;  ^^ld  .the  only  disUnction  beli^^een 
afpeeseitlation'Wher^-tbe  churi^is  tfuU  or  void,  is,  that 
m*  one* case  it  is  opt  simouiacal  to  sell  it,  and  in.  the 
elfaer  it  is^    Bat  thoogh  it  be  not  ^^eable  as  the  sut^^ 

'  of  profit  is  riot  the. less  a  chattel,  or  the  less  belongs 
to.tha>a3ieai|K>r;  An  outstanding  teran  toattand  the.  in- 
•heritapte^  or  4uterm  in  trust  for  other  purposes,  canoot 

.  ilnuamddlihe  subject  of  sale,.or,be  made  availablat  asapts 
>iii^tl]^di9>idsjoCttha  tennor^  buttbey  go  tatheeaoacii^n 
It-ds  dsa.flonteBdnd  by  the  da&udant,  that  the  rvde  does 

'Mm.hoki  utuvenaU]^  even' in  the  case  of  hiy  patrpfu^e; 
^  tha*  ini  4be  case  of  donatives  the  right  .of  present- 
ladan  visata  iot  the  heir  aoddot  in  the  executor,  as » was 
dflicided,  fAer  two  arguaftsuts^initha  qbm.q(  Mepingom  v. 
nmeictemor.^qfTamwtnihraghwl^{^^^      l^hougb  the 

(a)  H<i,Z03. 

(S)v8  irSf.  15a  lt9ppeu%byihe,c$MA9fCoUkur,Saure^^Br.P,C. 
^€f^.  that  BMpingtim  wjw  boUi  heir  apd  executor  of  Uie  deoesaed  p«troii. 

L  4  case 
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1827.       case  ihust  have' been  very  ttiucli  ctikfii^ed,  the  grbotads 

of  the  decision  are  not  given  at  length?  but  it  was  silidi 

against       "  that  before  the  council  of  IMerdn-  all  ben^itoes  Wei^a 

The  JBisnop  of       • . 

LiKcoLK.  like  what  donatives  are  now;  that  'iio"laJ«e  douM-  have 
occui'red  in  ancient  times,  and  that  bi^hbp^  had  tlo^dght 
of  institution  before  the  Veign  of  RtdkaM  2.^  «  Atate 
concilium  Lateranense,"  says  BrAddn^  *^i)ullurn  cufrrebaft 
tempus  contra  praesctttantes,**  Selden*^  Hisiar^ofTithiPi 
c.  12.  fo.  380.  When  Richard  the  Second  ts'nieiftidnai 
in  Wilson  it  must  be  a  mistake  in  thereporte^$  it  ^^uid 
hei  Richard  the  First.  ■       .    -  \  .  j  •::     -,  ' 

It  will  require  some  detail  of  the  histtoi^of  the  ishureh- 
in  earlier  times,  and  of  lay  patronage  and  lay  inVesMlHures^ 
and  the  law  of  lapse,  to  shew  how  what'  iH  ^ta(^  to 
•  Wibm  could  be  any  ground-  foi'  the  presematic^A  bWnjf 
adjudged  to  the  heir;  bot^  when  that  is  d<^«i  I't^Ivik  it 
win  appear  that  the  decision  is^qiciitepf6pei*j  at)d  feuddM 
upon  the  original  state  of  church  patfonbgb  ttnd'tfk6Jft# 
of  lapse,  and  that  the  short  minutes  ef  ^^  ifepoiteH 
when  expanded  into  d  fuller  expItftiatiM,  Vi^elf^'t^allf 
what  was  the  substance  of  the  decision. '  '    ^    ■        •'  '  • 

It  will  be  seen,  however,  by  what 'I  am  About  wsthti^, 
that  though  the  law  of  lapse  took  phidE^  mainly' abMit  the 
same  time  as  the  right  of  histitutibn  by  the  bishops;  y«t 
that  they  wet*e  measures  wholly  unconnected,  illoagh 
both  of  them  are  applicable  to  the  riglrt  of  llie  heir  in 
the  case  of  donatives.  '  '"     '  "*    ^^    '    '    '•'»• 

In  the  early  ages  of  Christianity,  the  bishop  had'pfe^ 
bably  the  appointment  ^hd  regulation  oT-tWe  inferlcPr 
clergy,  who  were  to  perform'divine  service,' aAd  to  preach 
in  such  places  as  the  bishop  thought  be^^  calculated  4o 
promote  the  cause  of  religion,  and' they  w^re  ti^'bepdkl 
out  of  the  funds  which  went  to  the  otunmon  treastiqF  of 
the  diocese,  and  over  which  the  bishop  had  the  disposal 

for 
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ht  iiiniel^ '  hib  dergjs  the.  poor,  and  the  repairiQg  of       1827* 

churebes*  -  Bnt  ia  the  e»ly  centuries  of  Christianity 

there  were  no  compolsory  paym^ts ;  no  tithes  were       <««>Mf 

TnO  DtBDOp  OK 

peid»  Hud  the  whole  of  the  funds  depended  upon  volun-  Lihcout. 
tary  dimiitiofis  and  obbtions  made  from  time  to  time, 
Qt  the  produce  of  lands  which  had  been  given  to  the 
cihacch.  The  countries  of  Christendom  were  not  in 
the  etf rlier  times*  divided  into  parishes  as  they  have  since 
beeoj  and  the  ministers  of  the  church  bad  neither  per- 
manent ^places  in  which  they  were  to  discharge  their 
eodesittstical  duties,  nor  had  they  any  permanent  funds 
allotted  to  Iboic  maintenance  and  support.  What  are 
now^f^ttedecdeBJastical  livings  were  at  that  time  un^ 
ksofwat  and  the  ^liy  ages  of  Christianity  will  a£pQrd  no 
guide  19  qpasidering  the  rights  of  parties  to  church  pre- 
senteliom  oc  appointment.  By  degrees  the  funds  of  the 
diimeh  •  hecape  increasedi  territorial  possessions  were 
from.lioie'totinie  given  toreligpous  bouses,  or  otherwise 
for  the  purposes  of  religion,  and  about  400  years  from 
ik^  birth  of  our  Saviour  tithes  began  to  be  paid  in  some 
places ;  and  in  the  seventh  century  some  churches  were 
endowed  with  .the  perpetual  right  to  tithes ;  and  some 
ptt>nii€{al  ordinances,  but  by  no  means  general,  were 
made  £?r  ^^r  payment.  After. about  eight  centuries, 
the  piQ'meiit  ;Of  them  became  more  frequent,  and  con^ 
seiirations  of  Ibem  made  from  time  to  time  to  churches 
and  religious  houses,  as  is  stated  in  Selden  on  Tithes ;  and 
in  these'centmJes  there  were  some  provincial  constitutions 
of  the  clergy  directing  the  payment  of  tithes ;  these, 
however, '  were  probably  not  much  more  attended  to 
Amxk  the  ioclioatioa  of  persons  led  them  to  do,  but  that 
'indinatiQti:fi]K».  doubt  increased  among  all  classes.  In 
the  year  8f#  .th^  is  a  charter  of  Btkelw^,  in  which, 

with 


„  aoiae  tith«a  t^^be  div^n  ta  the  cfauvdi  3  'but  ,what <iwb  the 

4ii0atfM<  8xa0t  IaniruajB»  ef  t)bi»  chatter  and  iber.exlBAt  of- the 
Xduicpur.  oidioanoe^  the  older  bi^torians  are  by  na  :iiieaiis  agreed. 
Diffl^rent  kings  after  hkn^  :berore  tbe>  ccibqueat)  vinade 
different  ordecs  for  .tbe  payioent  of  ladiea;:  but  it  b  by 
BO  means  clear  ibat  the  p^ment  of  tliem  was  even  tb^ 
akogetber  geriecal  or  compulaory.  Sooa^Aer  ^be  con* 
quest  the  payment  of  tbemt  seems  to  have  .beqopne 
general^  though  not  d.way8  to  the  churobeSiC^  like 
parishes  where  -they  arose.  That  ooimdl  of  LtOantn 
which  was  held  in  1215»  endeavours  to  alteir  001%^ 
usages  which  had  prevailed  to  the  contrary^  anfl'<}iKCts 
all  payments  inTuturcito  be  made  to  thapatishxba«o^; 
but  it  seems  doubtful  Hvhether  this  obligation,  ita  pay  to 
4be  parish  church  was  fuUy  e^blished  till  'the  graeral 
council  of  I^cm  in  the  year  1274*  TitkeSy  howterdr, 
•were  not  tbe  only  possessions  of  the  church^  Lands 
were  .from  time  to  time  given  for  religious  purppses. 
Some  wer^  given-  to  religious  booae^  tkat  they  might 
dispose  of  the  profits.  The  ciergyiara«aid'  at  one;tiiiie 
to  'hav.e  had  their  general  iresidence  in.  clie^same^place 
•with  tbe  bishops^  excep t  when  they  .were  on  )tkeii7)Bib- 
sions ;  but  by  degree$i  as  devolioniii^aseaeed)  the  olergy 
catne  to  reside  moce  permanently  inpa,rtlaula9  piaoes^aad 
some  persons  gave  their  dthes,  and  othcna  iapproprialed 
their  land  for  tb^ir  sappoit>  and  otbeni  builtidmrobss; 
and  persons  would  become  mofe  willing  > to « endow  ;lbe 
church  founded  chiefly  for  the  use  of.thems^ws.ond 
their/ families  and  teban,ts,if  they.couU  kbvetbe  libavty 
ifif  giving  the^  inmimfaient  there  tesiffent  A.»sp^pofialwa9d 
eev^eral .maintffiaance^  instDead  ofithe^formtnipMimHiiiiy 
ef  the  alerts  revenue  remakiiii^*    There\is}0Qijdon|)t 

but 
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but  the  WabopB  nauld  givie  ihefar  Mmodvo  to  time       IBflT* 
SurndkliQi^  and  the  pi^ts  of  the  iererdl  chwoiMo      J'    - 
would  be  restndaed  to  the  inombenUu     It  does  not       ^^goiiut 
tery  wdl  eppeor  when  these  lay  foundatUHis  began  in      jUn^av. 
Midland.    It  appears  from  Sddm*is  Huiorff  4f  Tities^ 
c  9.  B.4f4f  that  die  first  instapoe  thst  oocurs  is  about  the 
year  IW,  and  ha  Says,  that  about  the  year  800  many 
ehuobest  founded  by  ilaymeot  are  said  to  hare  been 
appvopriated  to  the  Abbey  of  Crombmd,  and  by  this 
time  probably  lay  foundations  had  beoome  very  oom- 
mo^  taa^  parochial  limits  assigned  to  the  incumbetitB; 
^tboog^  from  other  parts  of  Seldetis  work  it  seems  that 
the  payment  of  tithes  did  not. always  correspond  to  the 
psimAial  sdmaions  till  some  centuries  afteranrda. 

When  igift^i  wane  fimt  made,  to  the  church,  and 
dmrches  founded  ^  kymen,  it  does  not  always  appear 
.to  fhave  ,hetn  done  throng^  pure  devotion.  For  in 
some  ootintiJes  <af  Christendom^  at  least,  the  patron 
aomstMies  nrhitiarUy  divided  part  with  the  incumbent, 
j|nd  what  the  ineambent  did  not  receive,  the  patron 
took. to  Jiis  own  use*  and  by  di&rent  councils  of  the 
obiiroh  lay  jiatrons  were  ftirbidden  from  making  such  a 
dwpositkxiv  The. lay  palvoos,  however,  in  their  new 
created  cbumbes^  daimed  a  right  of  ooUatian  or  in- 
•vestitnfswi^erebytbe  iaoumbent  might  oreceive  foil  poa* 
•scssic^  wi^oi>t't)he  aid  of  the  bishopor  -other  ^urch^- 
flpan9  and  ndtwtthsWiding  aome  imperiais  were  made 
agamst^his  cfinrse  of'pmeeeding^  the  hiy  patrons  could 
not  he  prevented  from  claiming  the  patsonegey  and  they 
.took  p^on  thewsdves  not  (yilyth^  advocatiop.  orad- 
vowaon^  ilhat  s^  the  defiance  or  patsqciny  of  the  incuuH 
hent^  tstle,  h^  ako  tfaecoUaCion  by  investilnin,  .without 
prniiOsrinn^  at  any  vjoawsjr-  And  the  rig^tof  advaw- 
.H.t  son 
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1827*        son  wher^ocbe  right  of  inrisstitai^e  was  in  these  iimes 
""""""^       anfieked,  the  bfehop  in  somefibioes  cdnficmed  to  the 
agninst        pMron  by  patting  A  robe  or  some  other  *thing  -upon  him 
LivcoiH.       at  tlie  dedication.     And  from  this  right  of;  conation  And 
patronage  reserved  by  lay  patronsi  the  practice  caine  4o 
be,  thlftt  parish  churched,  and  all  the  temporalities  an- 
nexed'to  them,  as  the  glebe  and  tithe,  were  at  every 
▼aeancy  conferred  by  the  patron  on  the  dew  incumbent 
by  some  ceremony  of  investiture,  with   these  words, 
^^  accipe  ecclesiam,"  or  the  like. 

Upon  these  presentations  the  bishop  did  not  institttte 
as  has  been  done  since.  And  the  incunibent'as  raally, 
fully,  and  immediately  received  the  body  of  bis-oh«rok, 
and  his  glebe,  and  such  tithes  as  were  joined  ^th  it  in 
point  of  interest,  from  the  patron's  hanfds,  aa  a  lessee  for 
life  receives  his  lands  by  livery  of  the  lessor.  :  m.  .  .. .  » 
These  investitures  by  lay  patrons' were  vterycbjeelion- 
able  to  the  church,  and  in  a  general  council  ait  CipHi- 
stantinoph  in  870,  some  attempts  were  made  topvev^tlt 
them;  and  in  the  council  of  B6me^^\n\Q^%i  liiFUlieMre- 
gulations  were  endeavoured  to  be  made'againstr'then*^: 
there  is  a  canon  against  them,  and  in  the  oe«iil4t'of 
Lateran,  in  1119,  many  decrees  Were  made  to  the*  aafbe 
effect;  and  so<m  after  a  general  council^  which  wa»  heid 
in '1138,  they  became  less  frequent,  and  iastitiilioii  now 
and  then  followed  upon  presentalioB."^  And  as  die 
canons  acquh*ed' force,  and  the  papal  poM^i  ilicrease4» 
it  appears  to  have  been  out  of  use  hbout  the* year  1209^ 
but  till  then  it  was  m>tleft'o£    >   '  (..... 

So,  also,  Selden  in  his  History  of  TMes,  c«  19.  '8<  6. 
saysi  '^  Bur  after  such  time  as  thedecretids^nd  the 'in- 
creasing'authority  of  the  canons^  about  -  the  t  year  1>S00> 
liad  settled  the  universal  course  here  of  fflling  churches 

by 
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by  presentation'  to  the  bishop,  or  as  it-  seems  it  som««        IB27* 
times  ^as  'to'  the  «rchdencoi>,  or  to 'the  vicar  of  the 
bishop,  as  guardian  of  the  spiritualiti esy  that  use  of*  in* 

Hie  3i(thop  of 

vestiture  of  chvtx^hes  and  tithes.  sereraUy  or  together,  L(Ncot.K. 
pradised'by  la^ftnen,  was  left  off,  and  a  division  of  eocle- 
siastical  right  from  thence  hath  continued' in  praeticcb 
Neither  did  the  king  aAerwards,  much  less  oomnion 
personSf  fill  their  common  parochial  churches  without 
stKh  presentmetlts-  to  bisiiopsy*-—  parochial  churches,  fi>r 
of  special  donative  chapels  we  here  speak  not;  neither 
yfr^re  appropriations  of  churches  and  tithes  afterwards 
sDoi^'  that  had  not  confirmation  from  the  ordinary, 
imfDediate  or  supreme.'' 

'  Up  to  this  time,  therefore,  benefices  were  donative. 
Tbepitti'Oii»  bod  the  whole  of  the  advowsoos  in  their 
own  hands ;  they  invested  the  lAoumbent  with  the  full 
possessmi'  of  the  eharcii,  either  severally  or  together, 
and  the  ^incQmbents  were  in  the  nature  of  lessees  for 
life  Bn^er  the  patron.  There  was  then  no  kw  of  lapse, 
-aad  t&6i]hve^ltare  of  the  incumbent  might  take  place 
wh«t%iten  it  suited  <  the  patron,  though  the  patron,  by 
ecdeflia9tical''censonBs,  mi^^ht  be  compelled  to  fill  the 
«biirchl<  1  ^  not  find  any  statement  that  in  these 
(SMeS'thcl  'patrons  took  the  profits  of  the  benefices  to 
their  ^'owriiuse;  bat  !lhere  can-  be  no  doubt  that  it  was 
96,  becAus^  in  <lhef  ctise^of  donatiives^  even  now  when  the 
Irights  4rf  the'kiy  patvons'itre^BCv  mueh  less  1haii?fcn*nieffly, 
^pamms^e  entitled  lo'^takethem;  though,  aceording 
to  Seldeti,  they  cannot  instftuteatiy  suit  for  tbie  recoVeity  «f 
Ibem^lf  they  ate  refhsed  to  be  paid.  Some  fewdonadves 
th^^alMfat^  the  present)  day,^iwheAiep  t^  wiefie  ^u&i*ed 
•^^ifontkfuetks'th^y  formerly^  tr^ie  at«tbe  'tim^  when 
"tHe^'idyestittinB  byiay  patrons  was  disconiolwed,  dr 
'/I  whether 
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1827^'       whedier  they  havti  been  since  ftmnded  by  letters  patent, 
^""^  *     or  licence  from  the  crown»  or  whether  there  are  some  of 

Rmirno 

agamtt        eaofa^  I  cttnaot  at  all  say. 

laMooLMk  Iisr  the  twelfth  eentary  the  law  of  lapse  was  introduced. 

A  general  couvicil  was  held  at  Lateran  in  1175,  at 
which^  our  Selden  says,  in  c.  12.  s.  5«  as  tast  cited, 
four  bishops  were  sent,  aoeording  to  custom,  as  agents^ 
to  the  churOh  of  Bngland4  And  BracUm^  lib.  4.  241. 
says,  ante  concilium  Lateranense  noUamcurrebat  tempns 
contra  praesentantes.  Lord  Coke^  hi  3  InstUutei  279.  and 
561.,  notices  thlit  Briton  and  Fleta  describe  the  council 
as  having  bden  held  at  Lgfons^  an^  not  at  Lateran^  as 
Braeton  does,  but  it  is  not  material  where  it  wa»  held.' 
Seldefh  however,  says^  *^  by  that  council,  after  vacffiUcy 
of  siK  months,  the  chapter  is  to  bestow  those  churdiiear 
which  thii  bishop  being  patron  had  left  so  ktng'void, 
and  upon  their  default  the  metropolitan*:  But  no  word 
is  ^f  lay  patrons  in  it ;  yet  by  reason  of  the  authority  of 
that  council,  and  a  decretal  of  the  same  pope,  (Alex- 
ander die  thii*d)  which  speaks  of  like  time  upon  defiult 
of  lay  patronst  it  hath  been  since  taken  here  g^uiei^lly 
that,  after  vacancy  of  six  months,  the  next  ordinary  is 
r^krly  to  collate  by  lapse/'  It  appears,  therefore,  that 
nearly  about  the  same  period  <^  time  the  discontinuance^ 
of  investitures  by  laymen,  the  law  of  lapse,  and  the  {^y-» 
ment  of  tithes  in  the  parishes  where^  they  aros^  were 
introduced.  These  measures^  however,  wete  #holbf  nn« 
connected  with  each  other,  though  they  aH  arose  from 
the  increasing  autfai^ity  of  the  church  and  l!ie  force  of 
theoanons« 

In  the  case  of  donatives,  which  I  omsider  aH  b»e* 
fices  of  lay  patronage  to  have  been,  and,  as  I  have 
brfore  endeavoaxed  to  shew,  as  long  as  the  right  of 

institution 
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institpdqn  ,wa^^  in-  t^e  piitroti>  the  oiroplete  dbmurfotf       1827. 
reoutioed.  widi  ihe  patmn.'  .  When  th«  chureb  is  vacaal^      ^ 

RnnriiA 
be  is  entitled  to  take  the  profits  to  bis  own  use,  but        agamtt 

ThbBbbotiof 

he  bus  no  lemedy  to  compel  payment,  and  if  a  stranger      Lmcour. 

takes  them, .  the  patron  cannot  bring  an  action  for 

theoi,  but  Biust  put  in  a  clerk,  who  is  to  sot*    It  id 

said  by  Popkam  C  J^  in   FamhiU  v.  Gaire{a\  that 

the  jMtron  may  take  the  profits,  and  site  for  them 

in  4be.  apfrkoal.  conrt,  and  though  the  other  Judges 

diftr  wMi  Popkam^  yet  I  consider  their  pwit  of  difler*' 

enpeto  apply  to  his  opinion,  that  if  the  patron  wiU  not 

a41at^  there  isno  remedy  to  coknpel  hnn,  but  he  is  left 

to  :bi^-  Qonscieooe;  fibr  when  they  are  said  to  be  contra^ 

they  say  tb^t  the  ordiiiary  m^  compel  him  to  collate  a 

dvkv.  and,  give  tbeir  reaaonsy  but,  as  they,  say  nothing 

about  ^.patron  taking  the  profits,  I  do  not  understond 

them,  to  differ  upon  that  point.    The  same  point  was 

pnti^targoment  in  BriUan^  v.  JVard{b)9  where  it  is  said 

that  when  the  church  is  void,  the  patron  may  take  the 

prafita  «o  hasowA  us^t  if  the  parishioners  will  pay  them, 

but  he  basno  remedy  to  compel  them  to  pay  their  tithes 

to  Jiioi, .  itdie  /i^ne  past  of  JEkiUen  v.  fVard  is  reported 

m^r^Ja^i,p^&lB4,  but  there  called  Britten  y.  Wadt^ 

and  tbexe  i(  }s  ako  said^  <<  but  if  any  take  the  profits 

firojn  bimthe.cannotinainflain  the  action,  bat  be  ought 

to  .put  in  .bis  clfjtk,  and  he  maintain  the  aetion ;''  but 

the  language  there  is  that  the  patron  of  «>  donative  piay 

Itm^  tbe  'pr^fitS'  if  be  will;  lliat  id  evidently  amistake^ 

it  ^  npt.pro|;er  EngU$\^.rx\Avi  notcoiBfiistent  widi^  what 

Mows:  the  mistake  seems  to  arise  from  the  traoalaAor> 

taking  4h6  Fi^^i^h  wosd  to  be  'pttire^  imsteod  <s£pnttdre^ 

it 
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1827.        it  is  prendre  in  Mollis   Reports;   and   in  Mtdlorj^B 

g^^^^^      Qftare  Impedit,  S5^  where  this  case  is  dted,  he  says  the 

against        pfttTon   mav  take  the  profits.     So  also  jBami   in  his 

The  Bishop  of    *^  'f  *^ 

Lincoln,  Eodesiostkal  LuWy  title  *'  Vacaiumf'*  says  that  in  case  of 
donatives  the  patron  may  take  the  profits  daring  the 
time  of  vacation. 

Donatives  may  be  resigned  by  the  incumbent  to  the 
patron,  FamhUd  v.  Gaire^  as  before  cited  in  Ytlver^ 
ion,  60.J  and  Cro.  Jac.  65^  where  the  Court  hdkl  that  a 
donative  begins  only  by  the  erection  and  foundation  of 
the  donor»  and  he  hath  the  sole  visitation  and  correo- 
tion,  the  ordinary  nothing  to  do  therewith ;  and,  as  he 
comes  in  by  him,  so  he  may  restore  to  him  for  unnm 
quodque  eodem  modo  quo  coUigatum  est  dissc^vitur. 
And  although  the  presentee,  when  he  is  in,  hath  the 
freehold,  yet  he  may  revest  it  by  his  resignatton,  wkb^ 
out  any  other  ceremony,  and  the  ordinary  hath  nothing 
to  do  therein.  And  in  the  Year-book  6  Hen.  7*  c.  Mi^ 
Keble  says,  that  if  the  founder  ordain  that  he  and  his 
heirs  shall  present,  then  the  ordinary  shall  have  nothing 
to  do  with  it ;  and  Brooke^  Presentment  al  Eaglisef  in  re- 
ferring to  die  Year^-book  just  cited,  says,  where  a  free 
chapel  donative  is  void  the  founder  may  retake  it,  and 
need  not  appoint  any  other  incumbent. 

The  old  history  of  the  church,  as  well  as  the  more 
modem  cases,  treat  donatives  as  being  the  entire  pro- 
perty of  the  patron;  if  the  church  be  void,  the  frediold 
is  in  him,  though  perhaps  upon  consideration  of  all  the 
authorities  on  both  sides,  he  may  be  compiled  by  eo- 
clesiasdcal  censures  to  fill  it,  but  in  the  meantime  he 
may  enter  upon  the  glebe  and  take  the  profits  of  that 
and  the  tithes;  and  if  he  may  take  them,  his  heir  may 
take  them  after  his  death,  as  the  foundation  of  the 

church 
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church'  is  on  behalf  of  bknsetf  ahd  his  heird;  and  ad        1627. 
there  is  no  lapse  m  the  case  of  d^tiatives^  this  taking  of       " 
the  profits  may  continue  till-  the  church  is  filled ;  but  if       af;mn$i 

1  1 1       11  ..111  « «  •        '^^  Bishop  Of 

the  executor  could  collate  to'  the  church,  that  would  be  LntcoLv; 
adrene  to  the  right  of  the  heir  to  take  the  profits ;  bM 
I  think  that  from  the  whole  of  the  law  of  donatives 
the  right  to  eoliate  is  in  die  heir,  and  dbes  not  at  all 
dash  with  the  right  of  the  executor  as  to  benefices, 
which  are  presentative  for  institution.  And  though  it 
may  he  said  that  the  right  of  presentation  li  as  cbm*> 
plelely  severed  from  the  adVowson  in  case  of  a  donative 
as  in  a  presentative  living,  I  do  not  so  consider  it,  as 
the  nature  of  a-  donative  is  such  that  tlie  whole  vests  in 
the  patron  and  his  heirs,  who  m^  take  the  profits 
during  the  vacancy,  and,  therefore,  the  executor  has 
nothing  to  do  with  it.  But  the  defendant  contends, 
that  snpposfaig  the  case  of  the  donative  to  be  accounted 
Sof  hy  any  means  as  constituting  a  well  ibnnded  dif-' 
ferenoe  from  a  benefice  presentable  for  institution,  }ret 
tiM  the-  case  of  ecclesiastical  persons  having  benefices 
in  right  of  their  church  is  at  all  events  difierent,  and 
the  first  instance  that  is  s^ewn  is  the  case  of  a  bishop 
who  in  right  of  his  bishopric  has  an  advowson,  and 
the  church  becomes  void  and  he  dies,  the  king  shMl 
present.  For  this  are  cited  2  Rolle'i  Ahridgmeni^  345. 
"  If  a  chnrch  of  the  patronage  of  the  bishop  void  in  the 
lime  of  the  bishop  and  after  the  bishop  dies,  the  king 
riiall  have  the  presentment  by  reason  of  the  temporali- 
ties, and  not  his  executor ; "  Brook's  jS>r.  Presentacion  al 
Ei^isej  10.9  ^  Where  the  avoidance  is  of  a  benefice  be- 
loogiiig  to  the  bishop,  and  he  dies  before  he  makes  colla- 
tion, the  king  shall  have  it  by  reason  of  the  temporali- 
ties of  the  bishop,  and  not  the  executors  of  the  bishop/' 
Vou  VIL  M  Fitzh. 
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1827.       advowson,  and  an  avoidance  happens,  and  after  tk« 

tenant  dies,  his  heir  in  ward  to  the  khig,  the  king  shall 

ttgahut        have  the  presentation  and  not  the  executor  of  the  father^ 

Hie  Bishop  of 

l4Drco&]r.  though  the  heir  be  of  full  age,  2  BoU^s  Abr,  3^5*  pi.  1.  f 
and  m  Co.  Liit.  388  a.y  if  the  king^s  tenant  by  knight's 
service  in  capite  be  seised  of  a  manor,  whereunto.an  ad« 
vowson  is  appendant,  and  the  church  become  void,  the 
tenant  dieth,  his  heir  witliin  age,  the  king  shall  present 
to  the  church,  and  not  the  executor  or  administator ; 
but  if  the  land  be  holden  of  a  common  person,  in  that 
case  the  executor  shall  present  and  not  the  guardian. 
So  in  Cos  Utt.  90  &.,  in  speaking  of  the  king^s  r^ht  be 
says.  So  it  is,  in  case  where  the  king  hath  wardship^  but 
that  is  a  prerogative  that  belongeth  to  the  king,  to  pro* 
vide  for  the  church  being  void ;  for  where  die  tennre  by 
knight's  service  is  of  a  common  person,  the  executors 
of  the  tenant  shall  present  where  the  avoidance  fell  in 
the  life  of  the  tenant  And  so  if  the  tenant  of  the  king 
has  an  advowson  and  an  avoidance  happens,  and  the 
tenant  presents  and  his  clerk  is  admitted  and  instituted, 
and  before  induction  the  patron  dies,  and  the  advowson 
comes  by  wardship  to  the  king,  he  shall  present,  fi>r 
the  diurch  is  not.  full  against  him  before  induction, 
£  BolU^s  Abr.  345.  Other  cases  may  be  put,  though  not 
applicable  to  the  case  of  executors,  where  the  king^s 
prerogative  gives  him  a  right  to  present  where  a  sobject 
would  not.  As  if  the  youngest  daughter,  coparcener, 
be  in  ward  to  the  king,  and  the  church  becomes  void^ 
the  king  shall  have  the  presentment  alonev  a(nd  not  the 
other  coparceners,  2  Mollis  Abr.  344.  pi.  8.  These  cases, 
therefore,  which  are  excepted  out  of  the  rule,  that  exe* 
cutors  shall  present  where  the  chattel  is  vested,  must  be 
confined  to  those  cases  where  the  king,  by  his  pre* 

rogative^ 
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rqgfttive^  has  »  ligfat  to  present  either  io  tb^  tnatinoe  of  28S7. 
his  being  guardian  of  the  temporalities  in  die  cases  of 
hisbopsy  abbo(S|  and  priors,  or  in  the  instances  of  the 
kiog^s  tenants  in  capita,  where  he  has  the  wardship.  In 
all  these  jnstanoes,  the  question  has  been  between  the 
lung  and  the  executors;  and  in  case  of  the  bishop,  no 
surmise  (exeept  thai  in  one  of  the  cases  there  mea* 
tiooed)  was  ever  made,  that  the  auccessor  would  havw 
the  presmtation  in  case  the  king  had  not  been  entided 
fay  his  prerogative*. 

Another  exception  to  the  rule  is  alleged,  that  in  case 
of  a  person  holding  an  office  in  right  of  which  he  pre* 
sents  to  another  oflkci  and  that  other  c^ce  becomes 
void  in  the  lifetime  of  the  patron,  and  the  patron  dies, 
his  successor,  and  nqt  his  executor,  shall  appoint  to  the 
office;  and  the  ease  of  exigenter  is  put  as  reported  in 
Scrwggrr,  CcleskiOy  Djfer^  p.  17«.  To  that  case  I  en- 
tirely agree ;  but  the  reason  of  that  is,  that  it  is  a  personal 
thing  anne^ted  to  the  judge  of  the  court  -who  is  to  ap« 
point  the  officers  of  the  court;  and  if  the  office  becomes 
YacttQt,  and  the  judge  dies,  his  executor  can  have 
nothing  to  do  with  the  appointment,  for  it  belongs  to 
the  judge  to  appoint  the  <^eers  of  the  court  The  office 
of  judge  is  not  like  an  advowson,  which  is  a  thing  which 
descends  and  is  capable  of  being  conveyed  from  one 
person  to  another^  rad  the  presentation  of  which  is  the 
fruit  of  the  advowson.  But  if  an  advowson  be  annexed 
to  wt  offiuce  and  the  church  becomes  void,  and  then  the 
person  holding  the  office  dies,  I  think  the  r^ht  to 
prssent  would  be  in  the  executor  and  not  the  successor^ 
because  it  irenU  be  a  fruit  fiiUeki,  a  chose  in  action  per- 
lonallj  vested  in  the  officer. 

Ms  If 


les  CASES  IN  TRINITY  TERM 

1897.  If  the  principle  be  estaUislied,  that  a  racant  pre^ 

„  sentation  is  a  chose  in  action,  and  is  like  a  fruit  fallen, 

RlMKBU. 

a/rmiuf  and  goes  to  the  executor  of  a  private  patron,  I  do  not 
Lino9tM.  see  why  it  should  not  go  to  the  executor  of  a  prebendary 
patron.  He  is  seised  of  the  advowson  itself  in  right 
of  bis  prebend  in  his  corporate  capacity,  and  as  long 
as  the  prebend  remains  in  him,  he  has  it  in  his  cor« 
porate  character.  But  it  is  only  the  prebend  itself 
and  the  advovrson  which  he  has  as  such ;  the  proceeds 
of  a  prebend  stand  upon  a  difierent  ground.  These 
proceeds  do  not  belong  to  him  in  his  corporate  cha* 
racter,  for  if  they  did,  they  could  only  be  enjoyed 
by  him  while  be  exercises  that  character.  The  pro- 
duce of  the  lands,  such  as  com,  hay,  fruitSi  and  vege* 
tables,  come  to  him  to  be  eaten,  consumed,  or  sold 
at  his  plfsasure.  So  the  rents  of  the  lands  of  the  pre^ 
bend,  when  they  fall  due^  are  to  be  received  by  him 
for  his  own  private  use,  and  hot  to  be  laid  out  on  his 
prebend,  but  at  his  own  pleasure.  In  the  case  of 
death,  such  of  these  issues  and  profits  as  remain  fallen 
or  due,  but  have  not  actually  come  into  the  hands  of  the 
prebendary,  do  not  go  to  the  successor,  or  the  king,  or 
the  ordinary,  but  go  to  his  executors,  as  any  other  part 
of  his  personal  property.  The  reason  is,  because  these 
things,  by  being  severed  from  the  prebend,  become 
chattels,  and  are  no  longer  parcel  of  the  prebend ;  and  no 
persons,  who  afterwards  have  any  interest  in  the  pre- 
bend, either  direct  or  incidental,  can  claim  what  .has 
thus  been  severed  from  it.  The  same  rule  holds  as  to 
the  issues  and  profits  of  any  thing  which  is  appurtenant 
to  the  prebend,  and  which  become  chattels,  such  as 
proceeds  of  fisheries,  common  of  turbary,  housebotes,  and 
other  things  which  have  been  taken  and  remain  in  specie 

at 
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at  the  death  of  the  prebendary :  for  things  appurtenant  18S7. 
to  the  prebend  are  as  mnch  parcel  of  it  as  if  they  were  ^ZZT 
of  the  actual  corpus  of  it     The  general  principle  of       a^^ 

TIm  BitlMp  of 

soch  manual  chatteb  and  choses  in  action  as  I  have  Xiaeota. 
mentioned  being  admitted,  it  is  to  be  considered,  whe- 
ther the  right  of  presentation  to  a  church  is  to  be  con*' 
sidered  in  the  same  light.  In  the  case  of  a  private 
individual,  if  for  prebend  yon  substitute  manors  there  is 
no  doubt  upon  the  current  of  all  the  authorities.  The 
species  of  property  is  the  same :  in  the  one  case  it  is  an 
advowson  appendant  to  a  manor,  in  the  other  it  is  an 
advowson  appendant  to  a  prebend  in  right  of  the  pre- 
bend. But  in  both  cases  it  is  an  advowson,  and  being 
an  advowson,  it  must  partake  of  the  qualities  applicable 
to  an  advowson. 

In  the  case  of  lay  patronage  die  vacant  presentation 
becomes  severed  from  the  inheritance ;  but  if  that  be 
the  nature  of  an  advowson,  that  a  right  to  a  presentation 
becomes  severed  from  the  inheritance,  it  most  have  that 
quality  throughout,  to  whomsoever  the  advowson  be- 
longs, or  in  whatever  right  it  is  held ;  for  otherwise 
great  confusion  would  ensue.  And  if  it  be  a  chattel  it 
must  go  as  all  other  chattels  do.  A  chattel  does  not 
go  to  the  successor  of  a  corporation  sole,  except  in  the 
case  of  the  king,  Co.  LUi.  90  a.  But  the  king  is  alto- 
gether upon  a  different  footing  from  other  corporations 
sole.  If,  then,  th'is  be  a  chattel  and  should  go  to  the 
successor,  it  would  be  quite  an  anomaly,  and  an  excep- 
tion to  the  general  rule. 

Bat  there  is  one  very  important  instance  where  the 
right  of  presentation  is  transmissible  to  the  personal  re- 
presentatives, and  does  not  go  to  the  successor*  I  mean 
the  option  oi  the  arcbbidiop,  which  is  founded  on  a 

M  4  grant 
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|B87.      grant  made  to  the  archhi«hop;  and  Dpoti  tke  death  of 

^  the  arcfabisbop  during  tlie  continuapce  of  the  bishop  in 

agwut       his  see)  it  will  devolve  on  his  executors  or  adipipastisalors} 

Li«€0i.«.      that  bping  a  personal  grant  tp  the  archbiskG|%  is  difler- 

ent  from  the  present;  but  it  proves,  that  in  the  highest 

ecclesiastical  dignity  ^n  the  church  tlie  princifje^  in  one 

instance  at  least,  is  recognised,  that  it  is  transmissible  to 

the  personal  representatives* 

It  h^  been  said  that  this  is  a  trust  to  be  ei^^ncised  for 
the  benefit  of  the  church,  and  that  it  is  more  proper 
that  a  spiritual  person  should  exercise  it;  but  it  is  ^Iso 
an  important  trust  if  it  be  exercised  by  a  layfnap,  he^ 
also,  has  a  duty  to  perform  in  th^  selection  he  makes. 
The  ordinary,  both  in  the  case  of  ecclesiastical  and  laj 
patronage^  is  to  examine  into  the  fitness  of  the  clerk,  and 
^e  only  thing  that  can  be  said  in  favour  of  the  ecclesi* 
«stic  is,  that  he  will  majce  a  better  chpicei  but  that  ii 
not  a  principle  upon  which  the  legal  rights  of  parties 
can  be  decided.  The  state  of  patronise  is  as  much  diver* 
sified  in  England  as  it  is  possibly  to  bei  all  dashes  ia 
t}ie  coBununity  that  can  be  emim^mt^  have  patronage 
bekpging  to  th^m,  and  their  rights  are  to  be  dejtermin^ 
by  l^gal  principle^ ;  and  wher^  there  has  been  no  de^ 
cision  <Nr  practice  or  receiv^  opinioa,  then  by  analogy, 
aa  fiu"  as  can  be  collected ;  but  the  question^  wbit  dasa 
of  patrons  are  likely  to  make  the  best  choice^  cfiqnpt,  I 
'think,  be  tak^n  into  consideration. 

In  the  course  of  the  arguqient  it  h«s  be$9)  said)  that 
this  prebend  has  been  appropriate  tp  the  chujnch  of 
SkiK^lury^  and  abo  that  the  will  and  intention  of  the 
founder  is  to  be  considered.  As  to  that  we  know  nc^ 
thiiig  upoa  diis  record ;  all  we  know  is,  that  the  advow-^ 
«on  is'  appendant  to  the  prebend ;  but  Kow  iti  became  so 

does 
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does  nol  appear,  or  who  wa»  th«  foimdc^,  or  wlmt       1891. 
were  tbe  terms  of  the  foupdatioii,  or  by  wh^t  st^taies  it 
is  governed ;  if  there  were  any  terms  or  stati^tes  th^jr 
mi^c  have  been  shewn ;  if  there  inrere  1900^  the  qase 
most  be  governed  by  the  general  rules  of  law. 

Keither  can  we  look  to  the  oonstitalions  of  the  obiKeb 
ofSfUUhayf — they  are  not  stated  in  the  record;  and  in 
the  absence  of  any  thing  particular  in  th^in  the  rules  pf 
law»  as  applicable  tp  all  cbqrcb^s  in  geqemU  must  prsv 
vail. 

The  statute  of  the  28  Hm*  8.  r.  11.  has  been  adverted 
to.  It  states  what  things  are  to  go  to  the  suooessor  of 
an  archdeacon^  deaxit  pr^ndary,  paifeco,  &c.  8^c^  but 
die  enuoaeFation  is  of  things  growing,  arising^  or  coming 
doring  the  time  of  vacation ;  no  allusion  is  made  to 
any  thing  which  fell  during  the  time  pf  the  pvedecesscirk 
This  statute  has  been  said  to  be  pnly  declaratory  of  the 
iXHumon  law ;  whether  it  be  so  or  nol^  caQnol  be  mar 
terial;  because  if  it  was»  it  woold  be  a  dedaration  of 
what  the  successor  wpuld  take  by  the  comoKin  l^w, 
which  is  only  b(  things  fidling  in  the  vacation.  But  as 
the  staCQte  directs  these  things  to  go  to  the  sqocessor* 
towards  payment  of  th^  first  fruits  to  the  ]png,  it  wonld 
not  enumerate  things  which  ^uld  not  be  converted  in«o 
moniqr,  and  theiefore  woifld  not  include  a  vacant  pre* 
sentaition,  and  the  statute,  consequently,  <loes  npt  a£bct 
the  question* 

For  the  rea8on$  I  have  already  mention^>  I  think 
that  the  plmotiff  is  entitled  to  present  in  the  present 
case,  and  that  the  jidgment  of  the  Court  cif  Clonmpn 
Pleas  shonld  be  reverse^. 

Hos^ROVD  J.  The  question  is  on  thb  figlM:  of  the 
plabtiif,  though  the  demurrer  is  to  the  claim  of  right 

in 
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iWfm       in  the  defendants  set  forth  in  the  plea.   The  question  is^ 
-^  whether  the  plaintiff,  as  administratrix  of  the  deceased 

^£2^  .  -  prebendary,  is  entitled  to  present  ?  It  is  admitted,  if  the 
advowson  had  been  in  lay  hands,  the  tight  woald  have 
been  in  the  administratrix,  and  not  in  the  heir ;  but  it  is 
contended  that  as  it  was  in  the  prebendary  (a  person 
having  an  ecclesiastical  station  or  office  derived  from^  the 
bishop),  and  in  right  of  his  prebend,  ergo,  as  a  body 
corporate,  that  it  is  in  him  as  a  confidential  trust 
reposed  in  the  body  corporate  or  person  holding  the 
office,  and  not  as  an  individual,  and  that  it  does  not 
therefore  vest  in  any  person  who  is  his  personal  repre- 
sentative as  an  individual;  but,  though  a  fruit  fidlen^ 
that  it  belongs  to  his  successor*  If  that  were  so,  we 
might  expect  to  find  that  the  right  to  present  would 
have  been  deemed  so  much  a  confidential  trust  in  who- 
ever is  the  prebendary  as  to  be  therefore  inseparable 
from  the  office  or  station.  But  this,  I  think,  is  not  so^ 
as  will,  as  it  seems  to  me,  oppear  by  what  follows. 
Even  in  the  case  of  a  bishop,  whete  it  goes  not  to  bis 
personal  representative,  it  goes  not  to  his*  successor,  but 
vests  in  the  king  :as  guardian  of  the  temporalities  by 
his  prerogative.  In  the  case  of  a  common  person,  by 
the  vacancy  the  right  to  present  on  that  turn  becomes 
separated  from  the  advowson,  as  a  fruit  fallen,  it  be- 
comes tL personal  chattel  in  the  person  entitled;  though 
he  has  the  advowson  in  Jee,  it  descends  not  with  the 
advowson  to  his  heir,  in  case  of  his  death,  but  goes  to 
his  personal  representative;  and  in  case  the  right  was  ia 
such  common  person  before  and  until  the  vacancy  by  a 
grant  of  the  next  presentation,  in  which  case  the  right 
would,  until  the  vacancy  has  happened,  be  in  him  as  a 
chattel  real^  the  vacancy  turns  it  into  a  chattel  personal. 
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Vhu  Exar.  (Z\  pi.  4.  cites  Weniw.  JExar.  54*.  and  73.        18^. 
for  this ;    like  rent  doe,  which  on  'death  goes  to  the 
ezecatoTy   though  the  land  or  reversion  goes  to  the 


successor,  or  heir,  or  devisee,  according  to  JDigby  v.  Lxiicour. 
FUdk  (a).  So  a  termor  shall  present,  though  after  the 
term  is  expired,  to  a  vacancy  which  happened  during 
the  term,  Fifz.  N.  £.,  Quare  Impedit^  33.  A.  It  is  a 
chaUd  vatedj  and  not  merely  a  chose  in  action,  and 
therefore  the  husband  shall  present  to  a  turn  after  his 
inSft%  death,  on  a  vacancy  happening  in  her  life  in  her 
advowsoD,  alihougk  he  could  not  sue  after  her  death  on 
a  bond  to  her,  because  that  is  merely  in  action,  Cck 
LitLlWeu 

The  nature  of  the  right  to  present  on  a  vacancy 
having  fidlen,  is  not  changed  by  its  being  vested  in  a 
prebendary  in  right  of  his  prebend,  but  the  rules  of  law 
(such  as  its  being  a  fruit  feUen  separated  from  the 
sdvowson,  a  right  vested,  a  chattel  personal  aiid  trans^ 
missiUe  to  executors,  &c.)  applicable  to  it  from  its 
oatDie,  must,  in  like  manner,  still  be  applicable  to  it, 
unless  we  find 'some  rule  or  principle  of  law  established, 
such  sa  the  king^s  prerogative  in  the  case  of  bishops, 
(and  the  prerogative  is  the  sole  ground  on  which  the 
bisbop's  erase  is  varied,  as  will  appear  from  a  case  1 
iiiiU  state  hereafter,)  unless  we  find  some  principle  or 
rule  of  law,  I  say,  to  prevent  their  being  so  applied,  or 
to  vary  this  right  in  the  case  of  a  prebendary  from  the 
same  rig^t  in  the  case  of  a  lay  patron.  And  I  think 
theie  is  no  such  rule  or  principle  of  law  to  prevent  their 
being  so  applied,  or  to  vary  the  case  of  a  prebendary 
Irom  that  of  a  lay  patron. 

In  die  case  of  a  bishop,  the  nature  of  the  right  topre-> 

(a)  BrownL  ^  Gmddth,  167. 

sent 
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>8S7.  seat  is  not  at  fdl  changed  from  irh^t  it  woqM  be  in  the 
■  '  case  of  a  lay  patron ;  but  notwitbatanding  the  in^ture  of 
tigflinti  the  right  in  eacb  of  those  case3  be  the  same»  the 
^?SSS^  e^Ubllshed  rule  of  l^w  to  be  found  in  c«ir  books  aa 
to  the  king's  prerogative*  intervenes  and  applies  in  the 
Qne  P^e,  the  bishop^St  to  deprive  his  executor,  ^  of 
the  right  to  present,  whiiph  but  ibr  the  prerogative  appli«» 
fable  to  the  bishop's  case  the  executor  would  have  in  tl)e 
pne  case  as  well  aa  in  the  other ;  but  I  db  not  find  any 
ijvher^  in  our  books  any  rule  or  principle  of  law  appli* 
pable  to  the  pase  of  a  prebendary,  who  is  patron  in  right 
pf  ^is  prebend,  to  vary  it  from  the  case  of  a  lay  patron^ 
more  especially  as  a  prebendary  might  formerly  have  been 
a  Ifiyoian,  According  to  JBUwd  v.  Jlfo<f4ar(a),  and  other 
f^uthcorities*  Suppose  an  advowson  of  a  presentative  vec^ 
toxy  to  be  conveyed  by  a  lay  patron  to  a  pr€i)endary  and 
his  successors  in  right  pf  the  prebend  in  fee»  or  to  be  con* 
veyed  to  a  lay  patron  in  fiae  by  a  prebendary  who  has  it 
jn  right  of  his  prebend,  concnrrentibus  iis  qui  de  jure 
reqHiruntur;  which  conveyance  in  former  times,  before 
the  restraining  statutes,  would  have  been  good  even 
s^inst  his  successors,  and  would  now  be  good  against 
the  individual  prebendaiy  himsidf,  unless  the  adtowson 
or  right  of  presentation  of  a  prebendary  in  right  of  hii 
prebend  can  be  shewn  to  be  wholly  inalienable,  either 
ctn  account  of  its  being  vested  in  him  as  a  personal  trust 
aifd  con6dence  in  the  person  y^ho' uAj  be  the  pre* 
bendary  or  otherwise.  Would  the  nature  of  the  right  to 
present  be  varied,  when  a  vacancy  has  happened  ?  would 
it  not  be  equally  a  fruit  fallen  and  separated  from  the 
advowson,  a  right  vested,  a  chattel  personal,  ^h«the)r 
the  patron  be  ecclesiastical  or  lay,  and  consequently 

(n)  Cro.  Eliz.  79. 

trans- 
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UtmsmissiUe  to  executors,  &o.  in  one  case  as  well  as  in        1827. 
the  other  ?  unless  there  be  found  some  established  rule       " 

Rbhmu.!. 

or  principle  of  lav  to  intercept  it^  as  ih  the  case  of  a        a/^ainti 
bishop;  and  it  does  not  appear  to  me  that  there  is  any      Iavoom 
such  role  or  principle  of  law  established  applicable  to 
the  case  of  a  prebendary.  None  such  is  any  wfaer^i  that 
I  know  of,  to  be  found. 

That  an  adTOW^n  or  right  of  presentation  of  a  pre* 
bendary  in  right  of  his  prebend  is  not  at  cooimpn  law 
wholly  inalienable  or  inseparable  either  on  account  of  a 
personal  trust  and  confidence  in  the  person  who  may  b^ 
the  prebendary,  or  otherwise^  appears,  I  diink,  by  our 
books. 

His  being  an  ecclesiastical  corpolfation,  does  not 
render  it  inseparable,  for  JP.  N,  J9.  S^.  O)  shews  that  the 
▼acant  turn  is  not  inseparable  from  the  station  or  office  of 
a  prior,  though  an  ecclesiastical,  and  corporate  office,  so 
as  where  ft  va!cancy  has  happened^  to  vest  in  his  su<v 
cessor.  For  there  it  appears  diat  the  founder  of  a 
priory  shall  have  a  quare  impedit  against  a  sub  prior^ 
and  the  convent,  if  they  disturb  him  to  present  to  an  ad-* 
vowson  which  belongeth  to  the  houses  if  it  void  during 
the  vacation  where  the  founder  ought  to  have  the  tem- 
poralities during  the  vacation.  So  in  Pqyner  v.  Giorkhn^ 
Dyer^  135  a.  (cited  also  in  S  Wib^  32709  i^  appears  thaS  ^ 
the  grantee  of  abbot  and  convent,  of  the  nt%t  avoidance 
recovered  in  qnare  impedit.  Winck%  CM-^s,  and  other 
entries^  shew  that  ecclesiastical  bodies  and  persons  have 
been  in  the  habit  of  granting  away  their  spiritual  pre- 
ferment as  well  a^  lay  persons,  and  that  their  grantees 
have  been  in  the  habit  of  suing  in  their  own  names. 
In  the  Dean  and  Chapter  of  Hereford  v.  Tife  Bi^op  of 
Hereford  (a),  a  grant  of  the  next  presentation  by  dean 

(o)  Cro.^/«.44a 

and 
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1827«       atid  chapter,  was  held  hot  good  against  the  successor^ 

but  that  was  only  by  reason  of  the  statute  13  JEliz.i 

ofinifut       and  no  doubt  that  it  was  good  against  the  dean»  the 

TTm  BUhop  of 

LuiooLx.  grantor  himself^  and  his  chapter.  So  in  Armiger  v. 
The  Bishop  of  Noradch  (a),  a  grant  of  advowson  for 
twenty-one  years  by  a  bisbopi  which  he  had  in  right 
of  his  bishopric,  was  held  good  against  himself,  but 
not  against  his  successor,  6r  against  the  king  during 
vacancy,  though  confirmed  by  dean  and  cliapter,  buC 
it  was  void  against  them  only  by  reason  of  statute 
1  Eliz.  c.  19.  In  SmaJhoood  v.  Bishop  of  Coventry  there 
was  a  gnint  of  the  advowson  of  an  archdeaconry  by  a 
bishop  to  A.  B.  for  twenty-one  years,  who  assigned  to 
C.  D.  vacancy  in  C.  D*s  life^  and  disturbance  of  him 
in  his  life,  his  executors  sued.  By  the  report  of  that  case 
in  LtUw.  I  •  and  also  in  Sav.  94.  and  118.  though  the  writ 
was  quashed  as  informal,  the  right  to  sue  was  decided 
in  tlieir  favour;  and  afterwards  in  an  action  (see  Cro^ 
Miz.  207.)  the  grant  was  held  good  against  the  bishop 
that  made  it,  though  not  against  his  succes^r,  by  reason 
of  the  statute,  and  the  executors  had  judgment. 

Why,  then,  is  such  a  right  not  equally  grantable  by  a 
prebendary^  and  separable  from  the  office^  either  in  deed 
or  by  act  or  operation  of  law  upon  death?  &c.  It  is 
no  more  a  matter  of  trust  and  confidence  in  him  than 
in  the  other  cases  of  ecclesiastical  bodies  or  persons^ 
But  an  estate  or  interest,  though  coupled  with  a  confi* 
dende  and  trust,  is  still  in  law  assignable  and  grantable ; 
and  such  assignment  or  grant  will  pass  tiie  estate  or 
interest  for  so  long  time  as  the  same  continues  to  subsist 
in  the  assignee  or  grantee,  aqd  the  creator  of  the  con- 
fidence or  trust  cannot  by  law  deprive  the  estate  or 
interest  (even  by  express  words  and  dedaration)  of 

(«)  CW>.  mu  690. 

such 
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such  assignable  or  grantable  quality.    It  is  so  io  con-        1S27* 
veyances  of  lands  or  tenements  to  trustees  in  fee,  or  for       ~ 
terms  of  years ;  and  the  estates  will,  if  not  assisned  or        «««nw 
granted  away  by  them,  vest  by  law  in  heirs,  or  exe-      l>iNcox.ir. 
cutors,  &c.  as  long  as  their  respective  estates  continue 
to  exist,  whatever  the  conveyance  or  conveyor  may  de- 
clare shall  be  the  contrary.     So  Com.  Dig.  Grant  (C), 
says,    *<  A  present  estate  or  interest  may  be  granted, 
though  it  be  accompanied  with  a  trust,  as  guardian  in 
chivalry  or  soccage  may  grant  his  guardianship,"  and 
cites  2  RoU.  Abr,  46.  H.     So  as  to  archbishop's  options, 
which  may  be  disposed  of  by  his  will,  and  will  pass  to 
bis  executors,  as  appears  in  Potter  v.  Chapman  (a). 

The  case  of  a  donative^  supposing  it  to  be  a  settled 
esse,  is  to  be  considered  as  an  exception,  at  least  the 
rale  of  law  in  that  respect  not  only  has  never  been  ap- 
plied to  a  presentative  right,  but  the  very  contrary. 
But  there  may  be  also  this  distinction,  that  according 
to  the  cases  above  referred  to,  a  right  of  presentation^ 
when  a  vacancy  has  happened  in  a  presentative  living,  19 
not  a  mere  rigfU  or  chose  in  action^  but  is  a  chattel 
personal  and  vested;  but  it  does  not,  that  I  am  aware  oi^ 
appear  that  the  right  of  nomination  is  so,  in  the  case  of 
a  donative.  It  may  not  be  a  separate  thing  br  right 
from  the  advowson  itself  of  a  donative,  when  a  vacancy, 
has  arisen,  as  in  the  case  of  a  presentative  living,  but 
may,  instead  of  becoming  in  law  a  right  separated  from 
such  donative  advowson,  and  a  chattel  personal  vested, 
continue  a  right,  part  of  the  advowson,  unseparated 
from,  and  merged  in,  the  general  right  to  the  advOwsori^ 
and  to  be  exercised  only  by  him  who  has  that  general 
right,  unless  where  it  has  been  expressly  separated  from 
such  general  right  to  the  advowson  itself  by  9  grant  or 

(a)  AwM.  98. 

con- 
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1687*        conveyance  of  the  right  of  nomihiktioii  on  such  next 

^  tacancvk     This  consideration  alone  would  be  sufficient 

offoinsi        to  account  for  its  not  going  to  the  bishop  by  lapse,  al- 

The  Bishop  oi  •     ,      • 

LmcoLtf*      though  its  not  going  to  the  bishop  by  lapse,  I  admi^  b 
otherwise  accounted  for  in  our  books. 

But  it  has  been  urged  that  (besides  that  this  is  to  be 
considered  as  a  confidence  and  trust  to  be  exercised 
only  by  such  person  as  holds  the  prebend),  the  pre- 
bendaty  is  a  body  corporate,  and,  therefore,  that  the 
right  of  presentation  for  that  turn,  though  the  vacancy 
arise  in  his  lifetime,  has  vested  in  his  successor,  and 
not  in  his' administratrix,  who  represents  him  only  in 
his  natural  character  as  an  individual,  and  not  as  a  body 
corporate,  but  there  is  no  authority  or  principle  of  law 
to  support  this  position ;  on  the  contrary,  the  authority 
and  principle  of  law  appear  to  me  to  be  directly  in 
opposition  to  it.  For  in  Co.  Litf.  90  a^  Iiord  Coke 
states  this  case:  *^  A  tenant  holdeth  land  of  a  bishop  by 
knight's  service,  which  seignorie  the  bishop  hath  in  the 
right  of  his  bishopric,  the  tenant  dieth,  his  heir  within 
age,  the  bishop,  either  before  or  after  sei2ure,  dieth, 
neither  the  king  nor  the  successor  of  the  bishop  shall 
have  the  vTardship,  but  his  executors.  For  albeit  the 
bishop  hath  the  seignorie  en  auter  droit,  yet  the  ward* 
ship  being  but  a  chattel  he  hath  in  his  own  right,  and 
'a  chattel'  cannot  go  in  succession  of  a  sole  cor^ 
poration,  unless  it  be  in  the  case  of  the  king/'  So  Uiat 
a  chattel  could  go  in  succession  in  the  case  of  the  king, 
though  it  could  not  in  the  case  of  the  bishop ;  and  at 
though  the  seigniory  was  in  the  bishop  in  auter  droit, 
yet  neither  the  king  nor  the  succeeding  bishop  should 
have  the  wardship,  because  it  was  a  chattel^  and,  there- 
fore^ the  former  bishop  had  the  wardship  as  a  chattel  in 
his  own  right,  and  his  executors  shall  have  it,  though 

the 
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the  seignorie  was  in  him  as  a  bishop;  and  Lord  Coke  1827« 
in  p.  46.  b.  of  Co.  LitU  says^  "  If  a  lease  for  years  be 
made  to  a  bidiop  and  his  successors^  yet  his  executors  or  ngmnu 
admioistrators  shall  have  it  in  auter  droit,  for  regularly  LiMcour. 
no  chattd  can  go  in  succession,  in  a  case  of  a  sole  cor* 
ponton,  no  more  than  if  a  lease  be  made  to  a  man  and 
bb  heirs,  it  can  go  to  his  heirs."  So  that  the  rule  ex- 
tends to  chattels,  whether  real  or  personal.  And  in 
4  Cb.  65.11.  and  I  R(JPs  Abr.SlB.h.  the  rule  of  law  as 
laid  down  by  Lord  Chief  Baron  Comyns  in  his  Digest^ 
Biensj  C,  from  those  authorities  appears  to  be,  that  all 
chattels  of  a  corporation  sole,  as  a  bishop,  parson,  &c., 
go  :o  his  executors  or  administrators,  and  hot  to  his 
successor,  and  this  according  to  Lord  Cokcj  and  as  laid 
down  by  Comyns^  extends  to  chattels  in  action  as  well 
as  in  possession.  As  the  right  now  in  question,  there- 
fore, was  a  fruit  fallen,  separated  from  the  advowson, 
andarightandc^a/^Z  wsted  in  the  deceased  prebendary, 
I  think  that  after  hU»  death  it  went  to  his  administratrix, 
as  it  would  have  done  if  he  had  had  the  advowson  in 
his  own  right  as  n  mere  individual,  and  not  in  his  cor- 
porate character,  and  that  it  has  not  vested  in  his  suc- 
cessor. It  stands  on  the  same  footing,  as  it  appears  to 
me,  with  rent  due  to  the  deceased  as  prebendary,  and 
remaining  in  arrear  at  his  death,  which  would  go  to  his 
administratrix,  and  not  to  his  successor. 

I  think,  therefore,  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  reversed. 

Batlet  J.  .  This  was  a  writ  of  error  from  C.  B.  in 
a  case  of  qnare  impedit.  The  declaration  stated,  that 
William  Dodroelly  D.  D.  was  seised  of  the  prebend  or 
canonry  of  Souih  Grantham,  founded  in  the  cathedral 

Vol.  VII.  N  church 
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1827.        charch  of  Salidmry,  to  which  prebend  or  canonry  the 
'        advowson  of  the  rectory  of  the  parish  church  of  JVdbi/ 

RbKKKLL  1.1.1  O 

apaintt        (the  chuFch  in  question)  belonged  in  his  demesne  as  of 

The  Bishop  of_..,        .,  .,         ,.  vi_ 

LiKcoLK.  fee,  in  right  of  the  said  prebend  or  canonry,  that  he  pre- 
sented William  DodwelU  and  died ;  that  Price  succeeded 
Dr.  DodweUf  and  died ;  that  Rennell  succeeded  Price : 
that  the  church  became  vacant  by  Mr.  DodwelPs  death, 
whereby  it  belonged  to  Rennell  to  present;  that  he  died 
intestate,  without  presenting;  that  administration  was 
granted  to  the  plaintiff,  and  that  thereupon  it  belonged 
to  the  plaintiff  as  administratrix  to  present,  but  that  she 
was  hindered  by  the  defendants.  She  complains,  there- 
fore, not  of  a  disturbance  in  the  intestate's  time,  but  of 
a  disturbance  in  her  own^  and  the  question  is,  Whether 
upon  an  advowson,  circumstanced  as  this  advowson  is, 
if  a  right  of  presentation  accrue  in  the  lifetime  of  the 
prebendary,  and  he  dies  without  filling  it  up,  that  right 
passes  to  his  personal  representative?  The  declaration 
does  not  describe  the  pi-ebendary  as  seised  of  the  ad- 
vowson in  right  of  tho  prebend  or  canonry,  or  indeed  as 
being  seised  of  the  advowson  at  all ;  but  it  states  him 
to  be  seised  of  the  prebend  or  canonry  in  his  demesne  as 
of  fee  in  right  of  the  said  prebend  or  canonry,  and  de- 
scribes the  advowson  as  belonging  to  the  prebend  or 
canonry,  I  think  it  must  be  taken  that  it  was  in  right 
of  the  prebend  and  canonry  only  that  Mr.  Rennell  had 
any  seisin  of  or  right  in  the  advowson.  But  though  the 
title  to  the  advowson  be  in  right  of  the  prebend  or 
canonry,  the  question  is,  whether  the  right  of  present- 
ation, when  a  vacancy  has  happened,  is  still  attached  to 
the  prebend  and  canonry,  and  to  be  exercised  only  in 
right  of  the  prebend  or  canonry  upon  a  continuation  of 
the  prebendary's  estate  in  the  prebend  or  canonry,  or 

whether 
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whether  it  does  not  become  an  independent  personal        1827. 
right,  vesting  indeed  in  him  because  he  was  prebendary        " 
when  the  vacancy  happened  and  the  right  accrued,  but        agamu 

irt^.,.  jt.         I  TheBishopof 

severed  altogether  from  the  mhentance-  and  the  advow-  Lihcols. 
son,  and  becoming  in  him  a  detached  personal  right, 
to  be  exercised  by  him  in  his  own  right,  whether  he 
should  continue  prebendary  or  not,  and  in  case  he 
should  die  without  exercising  it,  transmissible  by  him 
as  a  personal  right  to  his  executors  or  administrators. 
The  latter  is  the  right  which  the  declaration  states.  It 
does  not  state  that  Dr.  Dodwell  presented  in  right  of 
his  prebend  or  canonry,  but  simply  that  Dr.  Dodwell 
presented;  and  upon  the  vacancy  in  question,  it  does 
not  state  that  it  belonged  to  Mr.  Renriell  in  right  of  his 
prebend  or  canonry,  but  simply  that  it  belonged  to  Mr. 
Benndl  to  present,  and  upon  the  best  consideration  I 
have  been  able  to  give  this  case,  I  am  of  opinion,  that  in 
the  absence  of  any  custom  to  controul  it,  this  is  the  cor- 
rect mode  pf  statement;  and  that  though  the  prebendary 
acquires  the  right  of  presentation  because  he  is  pre- 
bendary, and  in  right  of  his  prebend  or  canonry,  the 
right  when  once  acquired  becomes  his  own  private  per- 
sonal right  as  the  right  to  the  underwood  he  has  cut, 
or  the  grass  he  has  mown,  or  the  fruit  he  has  gathered 
from  his  prebendal  lands.  I  have  no  difficulty  in  saying 
that  I  came  to  the  argument  in  this  case  with  a  very 
strong  impression  upon  my  mind  against  the  plaintiff's 
right,  but  the  light  which  was  thrown  upon  the  subject 
by  the  powerful  argument  of  Mr.  Pgtteso7ij  and  the 
authorities  to  which  I  have  referred,  have  induced  me 
to  think  that  my  first  impressions  were  erroneous ;  and 
though  I  might  think  it  would  be  better  if  the  right 
were  to  be  inseparable  from  the  stall,  I  cannot  find 
legal  principles  to  carry  me  to  that  conclusion. 

N  B  TH« 
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1827.  The  first  point  I  shall  consider  is,  what  is  the  efiect 

"■"■^       ofa  vacuncy,  in  case  of  a  presentative  living,  and  Ttake 
a^ainu       it  to  be  dear  that  it  immediately  gives  a  new  personal 

The  Biabop  of     , 

LiMcour.  right,  a  right  arising  from  property  in  the  advowson^ 
but  from  the  moment  of  its  creation,  ceasing  to  depend 
upon,  or  to  be  influenced  by  it.  Whatever  may  be* 
come  of  the  advowson,  though  the  right  to  it  instantly 
ceases,  the  right  of  presentation  continues  untouched* 
In  the  common  case,  where  a  church  becomes  vacant 
and  the  patron  dies,  the  advowson  descends  upon  his 
heir ;  but  to  whom  does  the  right  of  presentation  pass  ? 
To  his  heir?  No;  but  to  his  personal  representative. 
And  why  ?  Because  it  is  no  part  of  the  advowson ;  it  b 
a  personal  right  yielded  by  the  advowson,  a  fruit 
created  by  it,  but  it  is  no  part  of  the  advowson,  it  is 
wholly  independent  of  it  Fitz.  N.  B.  SS.  P.  puts  the  case 
and  gives  his  reason.  If  a  man  be  seised  of  an  advow-* 
son  in  gross  or  in  fee  appendant  unto  a  manor,  and  the 
church  become  void,  and  he  die,  his  executor  shall  pre* 
sent,  and  not  his  heir.  Why  ?  Because  U  was  a  chattel 
vested,  and  severed  from  the  manor.  The  same  pointy 
without  the  reason,  is  put  21  H.  7.  pi.  6.  Bro.  Present, 
a  VEglise,  34.  If  A.  be  tenant  in  tail  of  an  advowson^ 
and  the  church  become  vacant,  and  A*  die,  A.^s  exe- 
cutor shall  present,  not  the  issue  in  tail,  JP.  N.  B.  34.  B* 
If  tenant  in  tail  of  a  manor  to  which  an  advowson  is 
appendant,  make  a  lease  (before  or  not  within  the  sta- 
tute of  H,  8.)  which  will  end  with  his  death,  and  the 
church  becomes  void,  the  tenant  in  tail  dies,  so  that 
the  lease  is  become  void,  the  lessee  shall  nevertheless 
have  the  presentment,  10  Ed.  3.  {a)     If  I  grant  land, 

(a)  Taken  from  the  index  to  (he  Year  Book j— not  to  be  found  in  the 
book  itself. 

to 
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to  which  an  advowson  is  appendant  to  husband  and  18£7. 
wife  in  tail,  the  buaband  diest  the  widow  marries  J-  «S.)  — 
the  church  becomes  void,  the  woman  dies  without  agimM 
issue,  J,  &  shall  present,  for  though  the  right  to  the  Lwcour. 
land  is  wholly  in  me,  the  right  to  present  is  in  him, 
38  H.  6.  86  B.  If  baron  be  seised  of  an  advowston  in 
right  of  his  wife,  and  the  church  become  void,  and  the 
wife  die  before  issue  had,  still  the  husband  shall  have  the 
presentment,  21  H.  6.  B.  Bro.  Presentment  d  VEglisef 
pi.  22.  Co.  Litt.  120.,  If  a  manor,  with  an  advowson 
appendant,  be  assigned  to  a  widow  for  dower,  and  she 
many  again,  and  the  church  become  void,  and  she  dies, 
her  second  husband  shall  present,  14i7.4.  12.  If  whilst 
a  diurch  is  void,  the  patron  be  outlawed  in  trespass, 
which  works  a  forfeiture  of  goods  and  chattels,  the  king 
fiuiiX  fxeKXiii  Br.  Presentment  dVEglise^  ^2.  <<  If  a  man 
have  an  advowson  for  a  term,  and  the  church  during  the 
term  become  void  and  the  term  expire^  the  termor  shall 
nevertheless  present,"  F.N.B.  34  B.  Bro.  Presentment  d 
PEglise^  22.  Lastly,  if  a  vicarage  become  void,  and 
before  the  parson  present  he  be  made  bishop,  he  shall 
nerertbeless  present,  because  it  wets  a  chattel  vested  in 
him,  F.  N.  B.  34  N.  These  authorities  appear  to  me  to 
proves  beyond  all  question,  that  upon  a  common  pre- 
sentative  benefice  a  vacancy  creates  a  new  right  from 
thenceforth,  detached  from  and  independent  of  the  ad- 
vowson, and  liable  to  go  in  a  different  line  from  the 
advowson ;  and  the  next  point  I  shall  consider  is,  what 
is  the  legal  character  of  diis  right  ?  And  I  take  it  to  be 
a  chattel,  and  a  chattel  only.  I  am  aware  that  in  dif- 
lerent  books  different  names  are  given  to  it,  that  it;  is 
called  a  personal  thing,  annexed  to  the  person  of  him 
who  is  patron  in  expectancy  at  the  time  of  the  vacancy 

N  3  {Dj/er, 
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1827.       {DysTf  283  a.  Gibs.  797.);  &  thing  in  right,  power,  and 

■  authority  (Ih/erj2SSa.   Gibs.  797.);  a  chose  in  action 

agaifM       (Dyer,  28S  a.  Gibs.  797.  Co.  lAtt.  90.)     The  fruit  and 
Olie  Bishop  of  .  ,    ,  ,  '      ,  .      ,^ 

LiNcoLK.  execution  of  the  advowson,  not  the  advowson  itself 
{Dyery  28S  a.  Gibs.  797.),  and  a  trust  in  the  hands  of  the 
patron,  by  consent  of  the  bishop,  for  the  benefit  of  the 
church  and  religion  {Gibs.79S.)\  but  notwithstanding 
all  these  descriptive  and  figurative  expressions,  its  l^al 
character  seems  to  me  that  of  a  chattel  only.  I  am 
aware,  too,  that  in  Bexs.  The  Archbishop  qfCanterburt/{a)f 
where  the  question  was,  whether  a  grant  from  the  crown 
of  the  goods  and  chattels  of  felons  and  outlaws  would 
pass  a  right  to  present  to  the  advowson  of  an  outlaw, 
where  the  church  became  vacant  after  the  outlawry, 
Anderson  C  J.  said  (according  to  Oxven)  that  an  avoid- 
ance was  no  chattel,  or  right  of  chattel,  which  Periam 
denied,  but,  according  to  the  reports  in  Leonardj  Ander^ 
son  considered  it  as  a  right,  a  thing  in  action,  a  jus  pre- 
sentandi,  but  he  thought  the  words  *^  goods  and  chattels,'' 
not  proper  words  to  pass  it,  and  that  they  were  confined 
to  household  goods,  money,  and  the  like  personal  things, 
and  Ihings  in  possession;  but  ShiUtleworth  Serjt,  who 
argued  against  its  passing  by  the  grant,  admitted  it  was 
a  special  chattel  capable  of  being  granted;  and  WalmsUy 
and  Periam  Justices,  both  stated  it  was  a  chattel,  and 
though  it  may  be  immaterial  to  the  decision  of  this  case, 
what  particular  species  of  chattel  this  may  be,  which 
seems  there  to  have  been  the  question,  it  appears  to  me, 
upon  other  authorities,  that  it  clearly  is  a  chattel  of 
some  description.  The  right  to  present  upon  a  grant 
of  the  next  presentation  cannot  difier  in  nature  from 

{a)  Owen,  155.     1  Leon.  201.     4Lc(m.  107. 

the 
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the  right  which  devolves  upon  the  patron  in  case  of  1827. 
vacancy  where  there  has  been  no  grant,  and  in  such  case  — 
Brooke  omstders  the  right  granted  clearly  as  a  chattel.  agiainH 
in  S4  if.  6.  27.  pi.  38.  a  grant  of  the  two  next  pre-  Lincolw. 
sentations  was  made  to  J*.  If.  and  his  heirs,  and  it  was 
allied  npon  the  first  vacancy  «7.  N,  presente^i  and 
upon  the  second  his  heir,  and  per  Moile  J.  the  heir  had 
no  title  to  present,  for  the  executors  ought  to  present  in 
this  case,  and  not  the  heir,  notwithstanding  the  form  of 
the  grant.  Brooke  abridges  this  case,  title  Chattels^  pi.  20^ 
and  Estates^  pi.  51.,  and  he  has  a  similar  case,  title  Choi' 
tehj  pi.  6.  and  in  each  he  gives  as  the  reason,  that  the 
right  to  present  in  such  case  is  a  chattel.  If  one  grant  the 
two  next  presentations  of  a  church  to  A.  these  are  chattels, 
and  if  ^.  die  the  executors  shall  have  them,  not  the  heir, 
Bro.  Chattels^  pi.  20.  A  man  grants  the  next  presentation 
to  a  church  to  A.  and  his  heirs,  or  lease  for  years  to  him 
and  his  heirs,  the  executor  shall  have  this  and  not  the 
heir,  for  the  heir  shall  not  have  chattels^  Bro.  Est.  pi.  51. 
A  man  grants  to  another  the  next  presentation  to  a  bene* 
fice,  and  the  grant  was  to  him,  bis  heirs,  and  assigns;  and, 
yet,  Jt  was  admitted  clearly  that  it  was  but  a  chattel  xxoU 
withstanding  this  word  heirs^  for  it  is  but  for  a  term,  and 
where  a  thing  is  but  a  chattel^  this  word  heirs  cannot  make 
it  an  inheritance.  The  same  law  of  a  lease  for  twenty 
years  to  A.  and  his  heirs,  Bro.  Chattels^  pi.  20.  In  the 
cases  I  have  mentioned  from  jp.  N.  B.  33  P.  and  S4  N., 
the  right  to  present,  which  accrues  to  the  patron  upon 
a  vacancy,  is  called  a  chattel,  and  so  it  mtist  have  been 
considered,  Co.  Utt*  388.  Indeed,  how  can  an  executor 
or  administrator  have  any  right  to  it,  except  on  the 
ground  of  its  being  a  chattel  ?  The  statutes  relating  to 
administrators,  use  the  words  **  goods  "  only.     By  the 

N  4  ISEd.l. 
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.  1827.        IS  Ed.  I.  c.  19.,  the  ordinary  shall  answer  the  debts  av 

^  far  as  the  ffoods  of  the  deceased  will  extend.    By  the 

asiahxsi        SS£.S.  5/.1.C.11.,  the  Ordinary  shall  doDUte the  next and 

TheBiKhopof  .    , 

LwcoLK.  most  lawful  friends  of  the  deceased  to  administer  the  gpods 
of  the  deceased,  and  the  21  jEf.  8«  c.  5.  speaks  of  oommia^ 
sionoftheadministratbnofthegoo&of  an  intestate.  Upon 
these  grounds  it  appears  to  me,  that  upon  the  vacuicy 
of  a  presentalive  advowson,  a  right. md  interest  inde- 
pendent of  the  advowson  accrues  to  the  patron,  and  that 
this  is  a  chattel  right  and  chattel  interest. 

It  remains  to  be  seen,  whether  there  be  any  thing  par- 
ticular in  this  case  to  take  it  out  of  the  ordinary  rule  of 
chattels.  And  one  ground  insisted  upon  is,  that  this  right 
accrues  to  the  prebendary  in  right  of  his  prebend,  and  thai 
it  is  commensurate  with  his  continuance  as  prebendary, 
and  that  when  he  ceases  to  be  prebendary  the  right  is 
gone.  But  is  there  any  authority  to  warrant  this  coo* 
elusion  ?  I  agree  that  the  right  accrues  to  him  in  right  of 
"  his  prebend,  because  he  is  prebendary;  but  when  the  right 
has  accrued  by  the  vacancy,  I  deny  that  it  is  dependent 
upon  the  prebend  or  to  cease  with  it,  but  I  msist  that, 
like  all  the  instances  I  have  put  in  the  early  part  of 
what  I  have  been  stating,  it  is  independent  of,  and 
unconnected  with  the  advowson,  and  a  distinct  inde- 
pendent chattel.  The  case  put,  F.N.B.S4i.,  of  the 
parson  who  is  made  a  bishop,  is  upon  principle  in  point, 
but  it  is  not  the  only  case.  Co.  Lilt.  90  a.  and  388.,  m 
the  case  of  a  ward,  is  in  point  also.  The  objection  is» 
that  the  chattel  interest  is  acquired  not  in  his  personal, 
but  in  his  corporate  character.  The  parsbn  in  F.  N.  R. 
acquires  his  right,  the  very  same  species  of  right  in  the 
same  way.  In  Co.  LiU.  90  a.  this  case  is  pat,  ^^  A  tenant 
holds  of  a  bishop  by  knight's  service^  the  bishc^  has  the 

seigniory 
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seigniory  in  right  of  the  bishopric,  the  tenant  dies»  bis  1827. 
beir  within  sm,  the  bishop  either  before  or  after  seizure  — — 
dies,  neither  the  king  nor  successor  shall  have  the  ward-  agmmt 
Aip,  imt  the  executors.  For  albeit  the  bishop  hath  Likoolw. 
the  seigniory  en  anter  droit,  yet  the  wardship  being  but 
a  chattel^  he  hath  in  his  ffoon  rights  and  a  chattel  cannot 
go  in  the  succession  of  a  sole  corporation  unless  it  be 
in  the  caae  of  the  king.  The  same  point  is  put  more 
shortly,  Co.  lAtt.  888  a^  *<  If  a  bishop  hath  a  ward 
iallen  and  dieth^  the  king  shall  not  have  the  ward,  nor 
the  successor,  but  the  executor,  and  the  ward  shall  be 
assets  in  his  hands.  So  it  is  of  a  heriot,  relief,  or  the 
like."  Now  this,  as  it  seems  to  me,  bears  a  strict 
analogy  to  the  present  case:  the  bishop  there  has  a 
seigniory  in  right  of  his  see ;  here,  the  prebendary  has 
an  advowson  in  right  of  his  prebend ;  a  chattel  accrues 
from  each ;  a  wardship  in  the  one  case,  a  right  of  pre* 
seDtattoh  in  the  other.  The  wardship  goes  to  the  bishop 
in  his  own  right.  Why  shall  not  the  right  of  present^ 
ation  in  the  other  ?  The  former  goes  to  the  executor, 
why  shall  not  the  latter  ?  The  only  difference  between 
the  two  cases  is,  that  the  wardship  is  assets ;  the  right 
of  presentatifm  is  not,  though  the  damages  for  an  ob* 
struction  to  it  would  be.  But  is  this  difference  material  ? 
A  right  of  presentation,  though  not  assets,  goes  to  the 
txecator  in  ordinary  cases.  The  only  recognized  ex- 
peptipn  is  in  the  case  of  the  king.  The  constituting 
assets,  therefore!  is  not  the  criterion.  But  in  the  very 
case  of  bishoprics,  tliere  is  a  difference  between  the  case 
of  wardships  and  the  case  of  a  right  of  presentation ;  the 
former  went  to  the  executor,  the  latter  to  the  king. 
Will  this,  therefore,  furnish  a  ground  upon  which  the 
defendant  in  error  can  stand  in  this  case?  Can  he  shew 

that 
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1827*        that  this  is  founded  upon  the  nature  of  the  right,  viz* 
"       a  right  of  presentation,    and   that  it  extends   to  all 

Rennxll 

ofiuinsi       cases  of  such  a  right;  or  will  it  not  appear  that  it 

The  Bishop  of  ,  ^,  «-     i        i  . 

LiNcoLH.  extends  to  all  cases  of  the  king  upon  a  tenure  in 
capite,  and  that  it  is  confined  to  the  king  and  that 
peculiar  species  of  tenure?  The  case  I  have  already 
mentioned  from  Fitzherbert,  viz.  the  case  of  the  parson 
made  bishop,  shews  that  it  is  not  founded  upon  the  na« 
ture  of  the  right,  viz.  the  right  of  presentation ;  and  the 
fact  that  it  extends  to  cases  of  wardship,  upon  a  tenure 
in  capite  in  the  king's  case,  shews  that  the  peculiarity 
results  from  the  peculiarity  of  tenure  and  the  rights  of 
the  crown,  and  not  from  the  nature  of  the  right.  The 
general  rule  is,  that  a  chattel  cannot  pass  by  succession 
from  predecessor  to  successor ;  Co.  LUt.  9  a.  46  b.  90  a. 
But  by  custom  it  may ;  as  in  the  case  of  The  Chamber" 
lain  of  the  City  of  London^  where,  by  the  custom  of  the 
city,  a  bond  to  the  chamberlain  for  orphanage-money  will 
pass  to  the  successor  ;  FulwoocFs  case  (a),  Byrd  v.  Wil' 
Jord{b);  or  it  may  be  the  terms  and  conditions  of  a 
tenure.  And  it  is  to  this  I  attribute  the  peculiarity  in 
the  case  of  the  bishops,  upon  which  great  stress  was 
laid  in  the  argument,  rather  than  to  the  spiritual  right 
in  respect  of  which  they  hold  their  possessions.  If,  for 
instance,  a  living  becomes  vacant,  of  which  a  bishop, 
in  right  of  his  see,  is  patron,  and  the  bishop  dies,  the 
right  to  fill  up  that  living  passes  with  the  other  temporal 
rights  of  the  see  to  the  crown.  And  though  the  crown 
restore  the  temporalities  to  the  successor,  without  filling 
up  the  vacancy,  the  right  to  fill  it  up  remains  with  the 
crown.     But  I  do  not  find  this  to  be  the  case  with  re* 

'a)  4  Co.  64  b,  (b)  Cro,  Elin.  4<»4, 

spect 
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sped  to  advowsons  in  the  patronage  of  any  other  cor-         1827. 
poiBtions  sole;    and  I  find,  that  in  the  case  of  the        — 

RllTNXLL 

crown  there  is  a  similar  peculiarity  in  the  case  of  every        npmnst 

T/»    1      1  .      •  .  .      <!    ^  1  The  Bishop  of 

tenure  in  capite.  If  the  king's  tenant  m  capite  hold  an  Lincoln. 
advowson  as  parcel  of  his  advowson,  and  the  church 
become  void,  and  the  tenant  die  without  presenting,  the 
right  of  presentation,  if  the  heir  be  of  full  age,  will  be 
in  the  tenant's  executors ;  but  if  the  heir  be  within  age, 
the  right  will  be  in  the  crown.  Upon  what,  then,  does 
this  right  in  the  crown  depend  ?  Clearly  not  upon  the 
spiritual  nature  of  the  property,  because  it  is  a  right 
of  presentation ;  for  if  the  heir  were  of  full  age  he 
would  have  it,  but  upon  this,  that  according  to  the 
terms  and  conditions  of  the  tenure,  if  the  land  came 
to  the  crown  for  wardship  or  otherwise,  whilst  the  church 
was  void,  the  right  of  filling  up  the  church  should  be 
not  in  the  executors  of  the  tenant,  but  of  the  crown. 
And  in  the  same  way  in  the  case  of  a  bishopric,  the 
right  of  the  crown  may  be  founded  upon  this,  that  ac- 
cording to  the  terms  and  conditions  of  a  tenancy  of  the 
bishop  (for  every  bishop  always  held  of  the  crown), 
whenever  a  bishopric  became  vacant,  the  right  of  filling 
up  all  vacant  churches  within  the  patronage  of  the  see 
should  be^  not  in  the  executors  of  the  bishop,  but  in  the 
crown.  This,  as  it  seems  to  me,  accounts  satisfactorily 
for  the  peculiarity  of  the  case  of  bishops,  puts  them  upon 
the  same  footing  as  other  tenants  in  capite  (Co.  LitU 
70  i.),  and  makes  the  peculiarity  of  their  case  inapplica- 
ble to  the  present. 

The  only  remaining  argument  against  the  plaintiff  be- 
low (I  believe)  is  founded  upon  the  case  of  donatives.  But 
when  the  distinction  between  donatives  and  presentative 

benefices 
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1 827*        bmefices  is  considered,  and  attention  is  paid  to  the  ground 

_  npon-which  Bepington  v.  Tanvworth  School  {a)  was  de- 

asainit        cided,  the  case  of  donatives,  as  it  seems,  will  furnish  no 

The  Bishop  of  ,  .  ,  ,  i  .  x  c 

LiircoLN.  argument  which  can  bear  upon  this  case.  In  case  ot  a 
presentative  benefice  there  is  a  duty  upon  the  patron 
to  present.  The  public  is  considered  as  having  an 
interest  in  there  being  a  prompt  and  speedy  presentment. 
A  neglect  is  punished  by  lapse.  This  is,  I  apprehend, 
the  foundation  of  the  right  the  law  creates  when  a  va- 
cancy occurs.  The  right  is  the  consequence  and  off- 
spring of  the  duty.  But  in  case  of  a  donative,  the  law 
recognizes  no  such  duty,  and  the  miserable  report  of 
the  case  we  have  in  WHson,  states  as  the  ground  of  the 
decision,  that  in  the  case  of  a  donative  there  is  no  lapse. 
I  am  aware  that  it  was  said  argruendo  in  CoU  v.  Glover {b)f 
that  it  had  been  agreed  in  Gaire  ats*  Fairchild,  that 
the  ordinary  might  ^sequester  a  donative  if  the  patron 
would  not  present ;  and  that  according  to  the  report  in 
Yelv.  61.  Gandi/,  Fenner,  Yelverkm^  and  ^tffiVims  (against 
Papham  C.  J.),  held,  that  the  ordinary  might  compel  the 
patron  to  collate  some  clerk;  but  this  point  was  not 
necessary  to  be  decided  in  that  case^  for  the  only  pmnts 
were,  whether  the  incumbent  could  resign  to  his  patron^ 
and  whether  his  resignation  was  good.  I  do  not  find 
this  point  mentioned  in  the  contemporaneous  reports^ 
Cro.  Jac.es.  Moore,  765.  or  in  Co.Litt.SMa,  which 
contains  the  substance  of  this  case.  I  have  never  heard 
of  any  instance  of  a  proceeding  in  the  spiritual  court 
to  compel  the  filling  up  a  donative,  and  the  case  of 
Bepington  v.  Tamworth  School  appears  to  me  to  have 
proceeded  on  the  supposition,  that  there  was  no  power 

(a)  2  WUh.  150.  {b)   1  RqU,  nep.453.  Nil.  14  Jac. 

to 
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to  compel  the  patron  of  a  donative  to  fill  the  church,        1S27» 

and  that  the  necessity,  therefore,  of  raising  a  personal 

right  detached  from  and  independent  of  the  advowson        agamn 

,.  .  ^  Thefiiibopof 

did  not  arise.  Why  should  the  question  of  lapse  have  Lznoolk. 
been  mentioned,  except  to  shew  this  distinctbn  between 
a  common  benefice  and  a  donative,  that  in  the  latter  it 
was  optional  in  the  patron  to  fill  the  church  or  not; 
and  that  the  law,  therefore,  did  not  raise  a  chattel  out 
of  the  inheritance,  as  in  the  case  of  a  common  benefice, 
because  until  tl\e  patron  took  the  step  to  fill  the  church, 
it  was  not  certain  he  would  ever  fill  it,  and  until  he 
chose  to  exercise  his  right,  it  would  remain  in  the 
mberitance  as  part  and  parcel  of  the  estate.  Upon  these 
grounds  I  am  of  opinion  that  the  case  of  a  donative  is 
distinguishable  from  this  case,  and  that  we  are  not 
warranted  by  the  case  in  JVitsofi  to  take  this  out  of 
the  ordinary  case  of  presentative  benefices.  The  point, 
that  the  prebendary  is  a  spiriiual,  and  not  a  lay  cor- 
poration, I  do  not  particularly  notice,  because  it  is  clear 
the  prebendary  has  no  cure  of  souls,  his  functions  are 
not  of  necessity  spiritual,  the  filling  up  his  church  is 
not  a  spiritual  function.  Until  the  statute  of  13  & 
14  Car.  2.  c.4.  he  might  have  been  a  layman,  and 
though  spiritual  persons  have  an  advantage  over  laymen 
in  knowing  the  merits  and  talents  of  the  members  of 
their  own  professdon,  it  is  to  be  presumed,  that  when 
laymen  have  the  distribution  of  any  church  prefer- 
ment, they  will  act  conscientiously  in  bestowing  it  ac- 
cording to  the  best  judgment  they  can  form  for  them- 
selves, or  can  obtain  from  the  opinion  of  others.  Upon 
the  whole,  therefore,  I  am  of  opinion,  that  in  the  case 
of  a  presentative  benefice,  as  this  is,  a  vacancy  separates 
from  the  inheritance  a  right  of  presentation,  that  that 

right 
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1827.        right  is  a  chattel  interest,  that  it  vests  in  the  prebendary, 
■  not  in  his  corporate  but  in  his  individual  capacity,  and 

ajiaifut        that  there  is  nothinir  which  will  justify  us  in  saying  that 

The  Bishop  of  ^  ^  -^     o 

LiMcoLw.       it  shall  not  take  the  direction  and  be  subject  to  all  the 
incidents  of  an  ordinary  chattel. 

Whilst  I  was  considering  this  case,  I  thought  it  proper 
to  endeavour  to  get  what  light  I  could  upon  the  position 
in  Co*lAtt.90.  and  S88.,  that  the  bishop's  ward  would  go 
to  his  executors,  because  that  is  one  of  the  main  grounds 
upon  which  my  opinion  rests,  and  had  that  position  ap- 
peared erroneous  my  opinion  might  have  been  different. 
In  my  search  I  met  with  two  cases,  which  I  think  right  to 
mention,  one  in  40  Ed.3.  14.  and  the  other  in  2  H.  4.  19. 
In  the  first  the  Bishop  of  Lincoln  brought  a  writ  of  ward, 
and  counted  that  the  infant's  ancestor  held  of  him  by 
knight's  service.  Belknap  pleaded  in  abatement  that 
the  ancestor  died  in  the  lifetime  of  the  preceding  bishop. 
Candishy  for  the  bishop,  said,  he  might  hold  of  us  in 
our  own  right.  Belknap  thereupon  pleaded  that  he  held 
of  the  predecessor  as  in  right  of  his  church,  and  died  in 
his  time,  and  said  that  in  such  case  the  plaintiff  should 
have  supposed  in  his  writ  that  the  ancestor  held  of  the 
preceding  bishop,  and  he  prayed  judgment,  not  in  bar, 
but  of  the  writ.  The  plaintiff  was  driven  to  maintain 
his  writ,  and  then  he  pleaded  that  he  died  after  the  pre- 
ceding bishop.  Sed  per  Thotpe  C.  J.  he  might  have 
died  whilst  the  temporalities  were  in  the  king's  hands, 
and  then  the  ward  would  belong  to  the  king.  You  must 
plead  that  he  died  in  your  time :  which  was  done,  and 
issue  was  joined  thereon.  Upon  this  the  reporter  makes 
this  note :  ^^  It  seems  to  nie  by  the  opinion  here  of  this 
book,  that  if  a  ward  fall  in  the  time  of  a  bishop,  and  the 
bishop  die,  and  the  king  present  another  bishop,  the 

infant 
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In&Dt   being  within  age,  the  king  shall  not  have  the        1827* 
ward,  nor  the  executors  of  the  fonner  bishop,  but  the        ' 

'  RSNNELL 

successor.    But  that  if  it  fall  whilst  the  temporalities  are        againu 

The  Bishop  of 

in  the  king's  hands,  the  king  shall  have  it.  This  Lincolv. 
certainly  is  the  inference  from  the  defendant's  pleading 
the  matter  in  abatement,  and  not  in  bar;  for  it  assumes 
that  it  would  have  been  a  better  writ  had  it  stated  that 
the  tenant  died  in  the  preceding  bishop's  time.  Brooke 
notices  this  case,  GarcL  pi.  9.,  and  adds,  quod  nota  et 
videtur,  if  he  die  in  the.  life  of  the  predecessor,  the 
executor  shall  have  it,  and  not  the  new  bishop ;  and  he 
refers  to  2i7.4«  16.  and  11/f.  4.  80.  (which  I  cannot 
find).  I  do  not  find  this  case  in  Fitz.  In  2H.  4.  19. 
the  Bishop  of  Lincoln  brought  a  writ  of  ravishment  of 
ward,  and  it  was  said  to  have  been  held  for  clear  law,  that 
if  a  bishop's  tenant  die,  his  heir  within  age,  and  the  bishop 
die  without  seizing  the  ward,  the  successor  may  seize 
him,  and  shall  have  a  writ  of  ravishment  of  ward  against 
any  that  takes  him  out  of  his  possession,  and  some  said, 
the  successor  might  have  a  writ  of  ward.  Quod  quaere. 
And  it  was  laid  down  there,  as  it  had  been  in  2  HA.  14., 
that  upon  ravishment  of  ward,  it  was  not  sufficient  to 
impeach  the  plaintifi^s  title,  defendant  must  shew  a  title 
to  remove  him,  for  possession  is  sufficient  except  against 
title.  Filzh*  Gard,  pi.  73.  notices  the  position,  that  some 
said,  **  Successor  might  have  a  writ  of  ward ; "  and 
makes  no  comment  or  query.  Bio*  notices  it  also, 
Gard*  28.,  and  Ravishment  de  Gard.  7.,  and  in  the  for- 
mer case  inserts  "  Q.,"  and  in  the  latter  "  quod  quaere ;" 
but  whether  the  query  is  to  note  his  own  doubt,  or  the 
query  in  the  Year  Book,  may  perhaps  be  inferred  from 
his  quod  nota,  &c.  to  the  case  of  40  Ed.  2.,  but  not 
otherwise.  The  latest  of  these  two  cases  is  two  centu- 
ries before  the  time  when  Lord  Coke  published  his  com*- 
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1827.        ment  upon  UtOetou;  and  from  the  decisive  manner  in 

•""^        which  he  states  the  point,  there  can  be  little  doubti  but 

ofiaiiut        that  what  was  matter  of  doubt  in  the  time  of  Henry  IV. 

Lnrrour.      had  become  matter  of  legal  certainty  before  the  time  of 

James  I.     The  matter  would  be  likely  frequently  to 

occur,  and,  therefore,  was  not  likely  to  remain  unsettled 

for  two  centuries. 

I  have  not  relied  on  the  Prebendarj/^  case,  24:  Ed.  8.  26., 
because  he  might  proceed  for  damages  only,  and  not  for 
a  writ  to  the  bishop.  And  yet  his  right  to  damages 
would  be  founded  upon  tliis,  that  the  right  of  present* 
ation  was  a  chattel  and  part  of  his  personal  estate.  Upon 
the  whole,  I  am  of  opinion,  that  the  plaintifF  is  entitled  to 
our  judgment,  and  has  a  right  to  a  writ  to  the  bishop. 

Lord  Tenterd&n  C.  J.  This  was  a  proceeding  in  a 
quare  impedit  brought  by  the  administratrix  of  the  late 
prebendary  of  the  prebend  or  canoory  oS  South  Grantham^ 
founded  in  the  cathedral  church  of  Salisbury^  and  to 
which  prebend  the  advowson  of  the  rectory  of  Welby  is 
alleged  to  belong,  claiming  to  be  permitted  to  present  a 
fit  person  to  that  rectory,  being  void.  It  appears  by  the 
pleadings  that  the  rectory  became  void  in  the  life  of  the 
late  prebendary  the  intestate,  and  so  continued  until  his 
death. 

The  question  is,  Whether  the  administratrix  be  entitled 
to  present? 

The  Court  of  Common  Pleas  held  that  she  was  not 
entitled,  and  gave  judgment  for  the  defendants;  upon 
which  a  writ  of  error  has  been  brought,  and  the  case 
has  been  argued  before  us  with  great  ability  and  learning. 
It  does  not  appear  that  such  a  question  has  ever  been 
presented  to  a  court  of  law  before  the  present  occasion, 
nor  what  practice  has  prevailed  in  such  cases. 

Some 
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Some  points  are  settled  by  many  decisions.     If  a        1827« 
person  seised  in  his  natural  capacity  of  an  advowson  of       -^— 
a  presentative  benefice,  either  appendant  or  in  gross,        against 
whether  seised  in  fee  or  for  life,  dies  after  the  avoidance      Limooln. 
of  the  benefice,  the  presentation  for  that  turn  belongs  to 
the  executor,  and  not  to  the  heir  or  remainder-roan. 

So  if  a  wife  seised  of  an  advowson  dies  after  vacancy, 
the  husband  shall  present,  altliough  she  die  without 
having  had  issuer  and  he  does  not  become  tenant  of  the 
ad?owson  by  the  curtesy.  For  this  the  21  H.6.  26  & 
has  been  quoted. 

It  is  clear,  also,  that  if  the  next  presentation  be 
granted,  either  by.  a  natural  or  politic  person  before 
SToidance,  this  is  considered  in  law  as  the  grant  of  a 
chattel,  and  the  turn  shall  go  to  the  executor,  and  not 
to  the  heir  of  the  grantee,  even  thpugh  the  grant  be 
made  in  words  to  the  grantee  and  his  heirs.  In  this 
case  the  thing  granted  must  necessarily  be  a  chattel,  is 
not  for  the  life  of  any  one  or  more,  nor  does  it  convey 
an  interest  in  fee  or  tail,  for  those  are  perpetual,  and  ^ 
this  only  temporary. 

In  the  case  of  a  presentative  benefice  and  a  natural 
person,  the  void  turn  in  the  hands  of  the  owner  of  the 
advowson  is  also  called  a  chattel,  and  on  that  account 
said  to  pass  to  the  executor.  In  the  time  of  Queen 
Elizabeth  a  question  arose  whether  it  should  pass  by  a 
grant  of  bona  et  catalla  utlagatorum  made  by  King 
Edward  the  Fourth.  The  Court  of  Common  Pleas,  in 
which  the  case  arose,  was  not  unanimous  on  the  question. 
It  does  not  appear  that  any  judgment  was  given.  An- 
other point  arose,  upon  which,  it  should  seem,  that  judg- 
ment might  have  been  given  for  the  Queen,  without 
deciding  this  point.  The  case  will  be  found  in 
Vol.  VII.  O  Owen, 
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1837.        Owai,  155.  and  1  Lean.20\.  and  4Z>o»i.  lOY.  PeriamJ. 

J  ia  reported  to  have  said  that  ^  the  presentation  was  a 

<^m«f        chattel,  for  if  the  patron  dieth,  the  executor  shall  pre» 

X4X00I.K.      sent,  for  it  was  a  chattel  vested  in  lihe  testator."    An* 

dersan  C.  J.  appears  to  have  thought  otherwise;  he  says« 

"  A  man  cannot  be  said  to  have  a  chattel,  but  where 

he  is  possessed  of  it,  and  here  this  interest  is  but  jus 


In  the  case  of  a  donative  whereof  a  natural  person 
dies  seised,  a  contrary  rule  has  been  laid  down,  and 
it  has  been  decided  that  the  executor  is  not  entitled, 
S  WUs.  150. 

I  have  not,  however,  found  any  sufficient  reason  for  a 
distinction.  The  reasons  of  the  judgment  do  not  ap* 
pear  in  the  report  It  may  have  been  that  the  Court 
thought  the  rule  as  to  presentative  benefices  not  well 
founded,  and,  therefore,  not  to  be  extended.  A  do* 
native,  however,  is  of  so  peculiar  a  nature  that  it  does 
not  seem  to  furnish  any  argument  of  general  weight 

There  is  one  instance  mentioned  in  the  books,  which 
I  must  own  I  cannot  but  consider  as  an  exception  to 
the  rule  even  in  the  case  of  a  presentative  benefice  and 
a  natural  person. 

If  the  king's  tenant  by  knight  service  in  capita  died 
after  vacancy,  his  heir  within  age,  the  king  presented. 
It  is  said  that  this  was  a  prerogative  right,  and  that, 
therefore,  no  argument  can  be  drawn  from  it.  The  king 
certainly  may  take  a  chattel  by  virtue  of  his  prero- 
gative, but  there  is  no  reason  for  his  doing  so  when  there 
exists  another  person  capable  of  taking.  And  if  the  vokl 
turn  had  been  severed  from  the  advowson,  and  become 
a  chattel,  the  prerogative  right  of  wardship  could  not 
attach  upon  it^  for  that  could  only  attach  upon  what 

descended 
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descended  to  the  wsrd.    If  the  heir  were  of  full  age^        1827. 

theie  is  Jio  authority  for  uajmg  that  the  nature  of       

the  tenure  would  prevent  the  executor  from  present*  agamn 
ing  as  in  the  case  of  tenure  in  socage.  If  the  void 
turn  were  not  considered  as  severed  from  the  inherit** 
snoe,  but  still  remaining  parcel  of  tt|  the  king's  right 
to  present  would  be  clear,  and  the  right  having  once 
vested  in  the  crown  wonkl  remain  in  the  croMm  by 
virtue  of  the  pieragative,  notwithstanding  the  heir  at- 
taining his  age;  and  this  upon  the  general  rule^  that  a 
matter  once  vested  in  the  crown  cannot  pass  but  by  special 
grant  of  record.  If  the  case  of  the  tenant  in  capite  be 
considered  as  an  exception  to  the  general  rulci  that  case^ 
as  well  as  the  case  of  a  donative^  will  shew,  that  even 
where  a  natural  person  is  sased  of  the  advowson,  the 
right  of  the  executor  is  not  universally  acknowledged. 
But  the  ({oestion  now  before  the  Court  does  not  arise  on 
the  case  of  a  natural  person.  The  intestate  was  seised 
of  the  advovrson  in  his  politic,  and  not  in  his  natural 
capacity.  If  he  had  presented  he  would  have  presented 
not  in  his  personal  right,  but  in  right  of  his  prebend. 
And  the  question,  therefore,  is,  Wliether  the  rule  ad< 
mitted  to  prevail  generally  in  the  case  of  natural  per*< 
sons,  mid  so  fiir  as  regards  a  presentative  benefice,  with 
one  exception  only,  if  there  be  one,  is  to  be  extended  to 
a  person  seised  in  a  politic  capacity?  and  I  must  say, 
I  think  it  is  not.  I  have  not  found  any  reason  satis* 
factory  to  my  own  mind  for  considering  the  void  turn  as 
a  diattel,  on  a  quesdcm  between  the  heir  and  executor 
of  a  natural  person.  The  turn  is  not  assets  |  nothing 
can  be  made  of  it  for  the  payment  of  debts ;  and,  there- 
lore,  the  rule  cannot  be  founded  upon  any  consideration 
of  that  kind.    I  do  not  think  the  want  of  a  satisfactory 

O  2  reason 
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1827.  reason  to  be  a  sufficient  ground  for  overturning  a  rule 
"        grounded  upon  the  authority  of  decisions,  and  of  a 

agamu  practice  long  continued.  But  when,  as  at  present,  a 
LwcoLir.  question  arises,  whether  such  a  rule  shall  be  applied  to 
a  new  case,  I  think  the  want  of  such  a  reason  authorizes 
me  to  say  that  it  ought  not  to  be  so  applied,  if  any  dis- 
tinction between  the  cases  can  be  discovered.  It  is  true, 
that  a  successor  in  a  sole  corporation  cannot,  according 
to  general  rules,  take  a  chattel  by  succession ;  but  it  is 
also  true,  that  a  sole  corporation  cannot  in  that  character 
take  a  chattel ;  and  though  granted  to  the  corporator 
and  his  successors,  it  will  vest  in  him,  not  in  his  politic 
or  corporate,  but  in  his  natural  capacity;  ArundeFs 
case  (a).  And  if  a  sole  corporation  cannot  take  a  chattel 
by  grant,  how  happens  it  that  the  void  turn  shall  become 
a  chattel  vested  in  the  corporator  ?  Can  vacancy  so  far 
change  the  nature  of  the  thing  as  to  vest  that  right  in 
him  in  his  natural  capacity,  which  before  vacancy  he 
had  in  his  politic  capacity  ?  The  only  authority  that  I 
have  met  with  in  support  of  such  a  doctrine  is  in  Fitz^ 
herberi^  N»  B.  S4  N.  It  is  there  said,  <*  If  a  vicarage 
happen  void,  and  before  the  parson  presents  he  is  made 
a  bishop,  yet  he  shall  present  to  this  vicarage,  because  it 
was  a  chattel  vested  in  him."  This  proposition  is  not  sup- 
ported by  a  reference  to  any  decision,  and  rests,  therefore, 
upon  the  authority  o£  Fitzherberiy  which  is  certainly  en- 
titled to  great  respect.  But  if  the  opinion  of  that  learned 
judge  was  grounded  only  upon  the  prevalent  notion  that 
a  void  turn  was  a  chattel,  and  this  can  be  shewn  inap- 
plicable to  the  case  of  a  politic  person,  it  will  lose  its 
weight.  Sunding  alone  as  it  does,  I  cannot  think  it  suf- 

(a]  Hob.e4. 

ficient 
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ficient  to  bind  the  judgment  of  the  Court.     In  the  case        1827. 
itself  however,   there  is  no  necessary  change  in  the  .      ' 
nature  of  the  right ;  the  presentment  would  be  made  by        aMaina 
a  person  in  whom  the  right  had  at  one  time  vested.       Lnrcour. 
The  same  events  might  happen  on  the  translation  of  a 
bishop,  but  I  have  not  found  by  whom  the  presentation 
has  been  made  under  those  circumstances.     The  pre- 
sentation of  the  crown  on  the  death  of  a  bishop  appears 
to  me,  for  the  reason  that  I  shall  mention  hereafter,  to 
be  inconsistent  with  this  opinion  of  Fitzherbert.     And  if 
this  opinion  oi  Fitzherbert  be  law,  a  presentation  by  the 
prebendary  himself,  will  not  be  made  in  his  politic,  but 
in  his  natural  capacity ;  not  in  right  of  his  prebend,  but 
in  his  personal  right,  and  he  might  make  his  present- 
ation in  the  same  form  as  a  natural  person,  and  without 
•naming  himself  prebendary,  which  I  apprehend  to  be 
contrary  to  all  practice,  as  it  certainly  is  contrary  to  the 
\Bsi  presentment  to  this  very  benefice,  of  which  a  copy 
is  quoted  at  length  by  the  Lord  Chief  Justice. 

It  is  clear  that  the  administratrix  cannot  present  in 
right  of  the  prebend,  because  the  prebend  is  not  vested 
in  her.  If,  therefore,  she  be  allowed  to  present,  she 
must  present  in  a  right  different  firom  that  in  which  the 
intestate  would  have  presented,  and  this  will  not  be 
conformable  to  the  general  rights  of  an  administrator, 
which  are  those  only  that  belonged  to  the  person  or 
personal  property  of  the  intestate.  She  is  the  adminis- 
tratrix of  the  personal  rights  and  property  of  the  in- 
testate^  but  I  find  no  authority  for  saying  that  she  is 
the  administratrix  of  his  politic  rights  or  property  also. 

It  is  not  necessary  in  the  present  case  to  decide  in 
.whom  the  right  is.  It  is  sufficient  for  the  purpose  of 
this  judgment  to  say  that  it  is  not  in  the  plaintiff.     My 

O  S  opinion 
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.t8d7«  opinion  would,  however,  have  been  leas  satisfactory  to 
"  ^  my  own  mind,  if  I  had  not  been  able^  also,  to  form  an 
aiiainst       opinion  as  to  the  person  entitled  to  present.    Whether, 

Tlie  Bishop  of       .  .      _  .  _.  .         .       .„   ,  .  ^  , 

IdLKcocK.  With  that  addition,  it  will  be  satisfactory  to  others  it  is 
not  for  me  to  say.  In  my  <^inion  the  right  is  in  the 
successor.  But,  if  the  nature  of  it  be  aueh  as  that^ 
according  to  any  rule  of  law,  it  cannot  pass  to  the  suo- 
cessor,  yet  it  will  not  necessarily  follow  that  it  shoidd 
pass  to  the  executor;  it  may  devolve  upon  the  crown 
for  wont  of  title  in  any  other  person. 

If  the  right  be  considered  as  parcel  of  the  inherkaace,  it 
will  pass  with  the  inheritance  to  the  successor.  The  only 
grou!nd  for  saying  that  the  right  shall  not  pass  to  the  suc- 
cessor, is  that  it  has  be^i  severed  from  the  inberitanoe^ 
and  is  become  a  chattel.  I  have  already  intimated  that  I 
have  Tound  no  satbfactory  reason  for  pr^erring  the  exe- 
cutor to  the  heir,  even  of  a  natural  person.  The  case  in 
Ih/er  28S  a.  has  been  often  quoted  on  this  point  The 
case  was  this :  A  patron  granted  the  first  and  next  present- 
ation and  advowson  of  a  church,and  the  right  of  presenting 
to  the  same  then  being  vacant,  so  that  the  grantee  might 
nominate  and  present  a  fit  person  for  that  one  turn  only. 
Neither  party  presented  within  the  six  months,  and  the 
ordinary  collated  by  lapse.  The  church  became  void 
again.  Both  parties  presented:  the  clerk  of  the  grantor 
was  admitted.  The  grantee  brought  a  qnare  impedit,  and 
judgment  was  given  against  him.  Six  judges  appear  to 
have  held  that  the  grant  of  the  present  avoidance  was 
void ;  "  for,"  says  the  reporter,  who  was  one  of  the  six, 
**  it  is  a  mere  personal  thing  annexed  to  the  person  of 
him  who  was  patron  in  expectaincy  at  the  time  of  the 
vacancy ;  and  also  a  thing  in  right,  power,  and  tuithority ; 
WB(d  also  a  chose  iit  action,  and  in  efSn^t,  the  frait  and 
V  execution 
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exeeution  of  the  advowsoB,  and  not  any  aduowBon*   And       1 897* 

yet  tbe  executors  shall  have  it  by  privitie  of  law.**    It  is      ^ 

to  be  obsored^  that  this  was  the  case  of  a  natural        agamu 

Hie  Binhep  of 

person.  The  expression  <^  a  mere  personal  thing,*'  is  LurootM. 
suited  to  such  a  case ;  the  phrase  a  mere  prebendal  thit^ 
would  not  be  less  suited  to  the  case  of  a  prebendary : 
the  words  <<  a  thing  in  right,  power,  and  author!^,  ** 
may  be  applied  to  a  prebendary,  a  prebendal  right, 
power,  and  authority ;  the  words  **  the  fruit  and  exe- 
cution of  the  advowson,  and  not  the  advowson,."  are 
spfdicable  to  either  case.  The  only  phrase  that  leads 
to  the  exclusion  of  the  heir  or  successor  is  the  ex- 
pression **  a  choae  in  action ;  '*  and  this  is  altogether 
onnecessary  to  the  judgment,-  which  may  be  well  sup- 
ported  upon  the  other  expressions  used  by  the  reporter. 
In  the  present  dmes,  I  apprehend,  such  a  question  would 
be  decided  upon  a  more  solid  and  less  technical  and 
sobde  ground,  namely,  the  prevention  of  simony. 

If  in  the  case  before  the  Court  it  be  held  that  the 
administratrix  is  entitled  to  present,  it  cannot  be  denied 
that  a  right  generally  annexed  to  a  prebend  will  in  the 
particular  instance  be  exercised  not  merely  by  a  persoik 
who  has  not  the  prebend,  but  by  a  person  claiming  as  if 
he  from  whom  the  title  is  derived,  and  who  had  the 
advowson  in  his  pcditic  capacity,  had,  in  fact,  held  it  in 
his  natural  capacity.  A  decision  to  this  effect  will  be 
contrary  to  the  nature  of  the  right.  A  decision  against 
the  admmistratrix  will  be  contrary  to  the  general  rule 
by  which  a  void  turn  is  considered  as  a  chattel  in  the 
case  of  a  natural  person.  A  choice  must  be  made 
between  these  two  difficulties.  In  my  opinion  the  prin- 
ciplea  of  law  will  be  less  violated  by  holding,  that  the 
void  turn  is  not  a  chattel  in  this  case  of  a  corporation 

O  4  sole. 
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1827.       sole,  and  thereby  giving  the  presentation  to  the  sac- 
cessor,  who  will  present  in   right  of  the  prebend  to 

Reknill 

agahut        which  the  advowson  belonssy  than  by  holdini;  it  to  be  a 

TheBisbopof      ,  ,  ,     ,        ,  .  ,  .         r        ... 

Lincoln,      chattel,  and  thereby  severing  the  presentation  for  this 
turn  from  the  prebend. 

If  it  be  said  that  such  a  severance  takes  place  under 
a  grant  of  the  next  presentation,  which  before  the  re- 
straining statutes  would  have  been  good  against  the 
successor  of  a  prebendary  or  bishop,  and  may  still  be 
good  against  the  grantor  himself  (as  in  the  case  of  the 
archbishops'  options,  which  take  effect  under  grants  of 
the  next  avoidance  made  by  the  bishops  of  the  pro- 
vince), and  that  in  these  cases  the  right  is  exercised 
by  a  person  in  whom  the  politic  character  to  which  the 
right  belonged,  is  not  vested,  I  answer,  that  in  those 
cases  the  right  of  the  grantee  is  derived  from  the  politic 
character  of  the  grantor,  who  is  capable  of  making  the 
grant,  and  does,  in  fact,  make  it  in  his  corporate  capacity. 
Whereas  an  administrator  can  derive  nothing  from  the 
politic  character  of  the  intestate,  not  being  the  repre* 
sentative  of  that  character,  but  of  the  person  only.  And 
although  a  right  to  present  on  the  next  avoidance  may 
be  made  a  chattel  by  the  act  of  a  party,  it  does  not 
follow  that  it  shall  become  a  chattel  by  operation  of  law. 
I  am  not  aware  that  in  any  case  the  nature  of  a  right  is 
changed  by  the  mere  operation  of  the  law  working  by 
itself  without  any  act  of  the  pai*ty.  In  the  case  of  a 
natural  person  the  nature  of  the  right  is  not  changed  by 
giving  the  presentation  to  the  executor.  It  is  only  a 
preference  of  one  representative  to  another,  the  heir  as 
well  as  the  executor  being  a  representative  of  the  de- 
ceased. It  may  be  asked.  How,  then,  does  the  executor 
become  entitled  to  rent  due  in  the  life'of  the  prebendary  ? 

I  think 
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I  tfabk  there  is  a  manifest  distinction  between  a  rent        1827. 
and  a  presentation.     The  rent  is  intended  for  the  main-      ^ 

BSNMBLL 

teoance  of  the  prebendary ;  it  can  be  enjoyed  and  used        a^imt 

^  ^  The  Bishop  of 

in  his  personal  capacity  only,  and  not  in  bis.  politic  LmcoLK. 
capacity.  It  is  assets  in  the  bands  of  his  executor,  and 
nothing  remains  to  be  done  to  give  or  to  accompany  the 
present  right  to  receive  it ;  whereas  a  presentation  is  an 
act  to  be  done,  and  must  be  accompanied  by  a  right 
to  do  it. 

Thus  far  I  have  treated  the  question  on  principle  • 
only,  and  as  if  the  law  furnished  no  decbion  or  autho- 
rity in  favour  of  my  opinion.  But  the  case  of  a  bishop 
dying  after  avoidance,  and  before  presentation,  does,  as 
I  think,  furnish  an  authority.  In  that  event  the  king  is 
entided  to  the  presentation,  Co.  IdU.  888  a.,  as  he  is  if 
the  benefice  become  void  during  the  vacancy  of  the  see. 
This  is,  however,  said  to  be  by  virtue  of  the  prerogative;, 
and  so  in  one  sense  it  is,  but  the  matter  is  open  to  ob- 
servations similar  to  those  which  I  have  already  made 
on  the  case  of  the  tenant  in  capite.  It  seems  agreed 
that  the  king's  right  is  by  reason  of  the  temporalities 
vested  in  him.  A  ward,  relief,  heriot,  &c.  passed  to  the 
executor,  and  were  assets  in  his  hands.  All  of  these, 
however,  were  considered  in  law  as  chattels  from  the 
beginning,  and  came  to  the  bishop  as  chattels.  Guar- 
dian in  chivalry  may  grant,  by  deed  or  without  deed,  the 
wardship  of  the  lands,  or  of  the  heir,  or  both,  to  another, 
Zif/.  s.  116.  The  reason  for  the  power  of  assigning 
without  deed  given  by  Lord  Coke^  is,  that  the  wardship  is 
an  original  chattel  during  the  minority,  derived  out  of  no 
freehold.  Co.  LiU  85  a.  If  the  turn  had  become  a  chat- 
tel, it  must  have  ceased  to  be  parcel  of  the  temporalities, 
and  must  have  vested  in  the  bishop  in  his  personal  or 

natural 
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1827.        natural  character,  and  so  have  passed  to  bis  execntors^ 
"^""^       as  the  void  turn  in  the  present  case  is  alleged  to  do. 

RXKNILL  ^  ^ 

against        The  inference  to  my  mind,  therefore,  is,  that  the  void 

The  Bishop  of 

LivcoLN.  turn  in  that  case  of  a  corporation  sole  has  not  been  con- 
sidered as  a  chattel,  but  as  still  remaining  parcel  of  the 
inheritance  and  of  the  temporalities,  and  being  thus 
vested  in  the  crown,  the  prerogative  right  would  attach 
upon  it  in  full  force,  and  it  would  remain  in  the  cvown 
notwithstanding  restitution  of  the  temporalities  to  the 
successor,  such  restitution  not  being. accompanied  with 
a  special  grant  of  the  particular  presentation.  In  Co. 
Liit.  SSB  a,  the  reason  given  against  the  right  of  the 
executor  of  the  bishop  is,  that  nothing  can  be  made  of 
the  presentment.  It  is  obvious  that  this  reason  will 
apply  with  equal  force  •  to  the  executor  of  a  natural 
person,  and  it  seems,  therefore,  that  this  reason  cannot 
have  been  the  foundation  of  the  rule,  nor  can  I  think 
that  the  rule  is  founded  upon  any  other  reason,  except 
tliat  of  the  presentation  remaining  and  passing  as  part 
of  the  temporalities. 

I  have  hitherto  purposely  abstained  from  offering  any 
argument  from  the  presumed  intention  of  the  founder 
of  the  prebend.  We  are  not  judicidly  informed  of  the 
foundation  of  this  particular  prebend.  I^)eaking  of 
prebends  generally,  I  believe  their  foundations  to  be 
various,  some  by  the  diocesan,  some  by  the  crown,  and 
some  by  private  persons.  But  whoever  may  have  been 
the  founder,  I  conceive  the  object  of  the  foundation  to 
have  been  the  maintenance  of  the  prebendary,  and  that 
where  an  advowson  formed  part  of  the  foundation,  it 
was,  at  least,  thought  probable  by  the  founder  that  the 
prdiwndary  might  become  the  incumbent,  and  so  derive 
his  maintenance  from  the  benefice,  if  it  was  not  absohitely 

intended 
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intended  that  he  should  do  so.     This  opinion  or  in-       2837* 
tention  of  the  founder  will  be  best  carried  into  effect  by 

RSNNXLL 

holding  the  void  turn  to  be  parcel  of  the  inheritance,        against 

.  ,  ,  -  The  Bishop  of 

and  so  to  pass  to  the  successor,  because  the  successor  Ltxcouf. 
will  be  thereby  enabled  to  present  himself,  which  he 
cannot  do  if  the  turn  passes  to  the  executor  of  his  pre- 
decessor. And  if  the  annesuttion  of  the  adrowson  to  the 
prebend  be  considered  as  a  trust  intended  to  be  rested 
in  the  prebendary,  and  to  be  executed  only  by  the 
prebendary,  this  intention  will  certainly  be  defeated  by 
allowing  ao  executor  to  present.  It  is  true,  that  before 
the  statute  IS  8c  14  Car.  S.,  a  prebendary  might  have 
been  a  lay roan^  and  incapable  of  holding  the  benefice; 
but  this  was  certainly  contrary  to  general  pnictke,  and 
I  apprdiend,  also^  contrary  to  the  general  policy  of  the 
law.  And  although  this  fact  may  diminish  the  weight  of 
obsenrations  derived  from  the  ecclesiastical  character 
of  a  prebeoKiary,  yet  it  does  not  affect  his  corporate 
character  nor  the  nature  of  the  supposed  trust.  My 
judgment  is  grounded  upon  that  character,  and  ic  is 
upon  consideration  of  the  nature  of  the  right,  as  vested 
in  the  politic  and  not  in  the  natural  person,  and  upon 
the  want  of  any  sufficient  reason  for  the  rule  that  has 
prevailed,  and  must  still  prevail,  unless  altered  by  an 
authority  superior  to  diat  of  this  court  in  the  case  of 
natural  persons,  that,  I  think,  that  rule  oaght  not  to  be 
^)plied  to  the  case  of  a  corporation  sole,  and  that  the 
void  turn  must  be  considered  as  parcel  of  the  inheritance 
passing  to  the  successor,  and  not  as  a  chattel  severed 
irom  it  and  passing  to  tbe  personal  representative  of 
the  prebendavy. 

Judgment  reversed* 
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1827. 


Browning  and  Another  against  Aylwin  and 
Another. 


In  an  action 
against  a  sworn 
broker  of  the 
city  of  London 
for  negligence 
in  making  a 
contract,  the 
Court  will,  on 
motion*  com- 
pel him  him  to 
produce  his 
books,  in  order 
to  enable  the 
plaintifT  to  in- 
spect and  uke 
a  copy  of  the 
contract. 


TN  November  1826  the  plaintiffs  employed  the  de- 
fendantS)  who  were  sworn  brokers  of  the  city  of 
London^  to  purchase  for  them  thirty-nine  casks  of  fine 
olive  oil,  then  the  property  of  one  Barto  Falle.  The 
defendants  delivered  to  the  plaintiffs  a  bought  note, 
purporting  that  defendants  bought  for  plaintiffs'  account 
the  oil  in  question.  Barto  Voile  refused  to  deliver  it, 
alleging  that  he  was  not  bound  by  any  contract  so  to  do. 
In  fact,  the  sold  note  delivered  by  the  defendants  to  Barto 
VaUcj  differed  from  the  bought  note  delivered  to  the 
plaintiffs.  The  latter,  therefore,  could  not  enforce  the 
contract,  and  they  brought  the  present  action  against  the 
defendants,  to  recover  damages  for  the  loss  which  they  had 
sustained  in  consequence  of  their  being  unable  to  enforce 
the  contract.  The  sold  note  delivered  to  Barto  VaUe 
had  been  returned  by  him  to  them.  It  is  a  part  of  the 
condition  of  the  bond  entered  into  by  the  defendants 
with  the  corporation  of  the  city  of  London^  on  their 
becoming  brokers,  that  they  shall  enter  in  a  book  to 
be  kept  for  that  purpose,  all  contracts  made  by  them ; 
and  that  either  of  the  parties  to  such  contracts,  whether 
buyer  or  seller,  shall  be  at  liberty  to  inspect  the  original 
entries  of  such  contracts.  The  plaintiffs  had  applied 
to  the  defendants  for  liberty  to  inspect  their  books, 
which  was  refused.  Parke  had  obtained  a  rule  nisi, 
calling  upon  the  defendants  to  produce  their  books, 
in  order  that  the  plaintiffs  might  inspect  and  take  a 

copy 
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copy  *of  the  original  contract  entered  in  the  defendants*        1827. 
books. 


F.  Pollock  now  shewed  cause,  and  contended  that  the 
Court  ought  not  in  an  action  against  a  party  for  ne-' 
gligence,  to  compel  him  to  produce  his  private  books, 
as  evidence  against  himself. 

Parke  contr^  contended,  that  where  an  instrument 
was  in  the  hands  of  an  opposite  party,  as  a  trustee,  the 
Court  would  compel  him  to  produce  that  instrument ; 
and  that  here  the  broker  was  a  public  officer,  and  had 
entered  into  a  bond  with  the  city  oi  London  to  make 
entries  in  his  books  of  all  contracts,  and  to  allow  the 
parties  to  inspect  the  same.  He  cited  King  v.  King  (a), 
Morram  v.  Sawiders  (J),  and  TiddPs  Practice^  623.  The 
entry  of  a  contract  in  the  broker's  book,  signed  by  him, 
is  the  best  evidence  of  the  contract  Goom  v.  Affalo  (r) 
only  shews  that  where  there  is  no  such  entry  signed  by 
the  broker,  the  bought  and  sold  notes  are  sufficient. 

Baylet  J.  We  think  the  broker  is  the  agent  of  the 
parties,  and  in  the  nature  of  a  public  agent,  and,  there- 
fore, that  the  parties  are  entitled  to  the  inspection  of 
the  documents. 

Rule  absolute. 

(a)  4  Tauni.  66S.         (ft)  1  Brod.  f  B,  51 8.         (c)  €  B.  4'  C  1 17. 


Beownino 

agninst 

Aylwik. 
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MEMORANDUM. 

In  this  term  Thomas  Andrews^  Henry  Siorks^  Edward 
LaweSi  Edward  LudUym^  Henry  Alvx)rth  Merewether^ 
William  OldnaU  Eussell^  David  Francis  Jones^  John 
Striven^  Henry  John  Stephen^  and  Charles  Carpenter 
BampaSf  were  called  to  the  degree  of  the  Coif,  and 
gave  rings  with  the  following  mottos :  the  first  seven, 
"  More  majorum ;"  and  the  last  three,  "  Lex  ratione 
probatur." 


W,  MoRRANT  and  Ann  his  Wife  against  Gough, 
Devisee,  and  T.  Sandy,  as  Heir,  of  certain 
Lands,  &c.  of  Thomas  Sandy,  deceased,  (a) 

Where  B  party,  Tr\EBT  on  bond,  made  by  T.  Sanebf,  whereby  he 
obligatory  bound  himself  unto  the  plaintiff  Ann^   '*  in  the 

(without  any 

penal  sum),  sum  of  202.,  to  be  paid  yearly  during  her  natural  life  (at 
self  to  pay  to  '  tfat  deoesBe  of  the  said  Ann  to  return  to  the  heir  of 
nuity  (Jf^aoTB  r-  Sandy.)  The  declaration  averred,  that  on  the  20th  of 
d^uldhb  ^"^'  JfarcA  1797,  T.  Sandy  died;  that  after  hisdeath,  viz.  on 
estates  to  trus-   tfac  5th  of  Sqotember  1824.,  50/.  for  two  years  and  a  half 

tees  upon  ccr-  •*  "^ 

tain  trusts, 

until  his  son  should  a|tain  the  age  of  twenty- one  yean :  Held,  that  the  estate  of  Che  tniatees 

ceosed  upon  the  death  of  the  son  under  the  age  of  twenty-one,  all  the  purposes  of  the  trust 

being  then  at  an  end ;  and  that  the  trustees  were  only  liable  to  pay  to  A.  B,  such  arrears  of 

the  annuity  as  became  due  before  Che  son's  death. 

(a)  The  Judges  of  this  court  sat,  as  on  former  oocasions,  from  TAvrtdoy 
the  5th  day  of  July  to  Wedncfday  the  J  1th  day  of  July  inclusive,  and  again 
from  Monday  the  29th  day  of  October  to  Monday  the  5th  day  of  Novetnter 
inclusive.  During  that  period^  this  and  the  following  cases  were  aigued 
And  detcnnined, 

of 
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iff  tbe  said  yearlj  imyment  or  sum  of  20/.,  beeame  and       1837. 

was  filill  due  and  in  arrear  to  the  plaintiffs,'^  &€•  

Hie  defendant,  Goagh^  pleaded  (amongst  other  things),  agaimi 
tkirdlyt  that  T.  Sandy  on,  &c.  made  his  will,  whereby 
be  bequeathed  to  iVory  SanA^^  his  wife,  the  sum  of  20L 
yearly,  during  her  natural  life^  to  be  paid  her  by  his 
executors,  from  such  of  his  estates  as  were  thereby  de- 
vised  to  them  in  trust;  and  he  appointed  the  defiandant 
and  C.  Sonify  his  executors  and  trustees,  and  gave  and 
devised  to  them  all  his  fireehoid  and  leasehold  messu- 
ages, tenements,  and  lands,  &c.,  and  also  all  his  bonds, 
notes,  and  securities  for  monies,  in  trust  for  his  son, 
T.Sofufyi  and  that  they,  defendant  and  C.  iSaiu^,  should 
receive  tbe  rents,  profits,  and  interests  thereof,  and 
apply  the  same  for  the  purpose  of  rountaining  and  edu- 
cating hb  son,  T.  Sandy^  until  be  should  attain  the  age 
o(  twenty-one  years ;  and  the  testator  did  thereby  au« 
thorize,  empower,  and  direct  his  said  executors,  from 
and  after  his  decease,  and  until  his  son  should  attain  the 
^ge  of  twenty-one  years,  to  manage  and  improve  the 
estate  and  fortune  of  his  said  child,  according  to  their 
discretion ;  and  that  they  should  pay  unto  and  account 
with  his  said  son  for  such  rents,  interest,  produce,  and 
iraprovenients  as  should  arise  from  or  be  made  or  pro- 
duced from  such  estates  and  monies,  when  he  should 
attain  the  age  of  twenty-one  years ;  and  if  Mary  Sanefy^ 
testator's  wi£^  should  be  living  when  the  son  attained 
that  age,  then  the  executors  and  trustees  should  retain 
and  hold  in  trust  as  much  of  the  testator's  estates  aa 
would  secure  to  his  said  wife  the  20/.  a  year.  Averment, 
that  testator's  wife  died  on  the  13th  ofjtdy  1794,  before 
the  testator,  and  that  he  died  on  the  20th  of  March 
1797,  without  revoking  or  altering  his  will ;  that  the  son 

was 


Gouau. 
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1827.        was  then  living,  and  afterwards,  on,  &c.  and  before  the 
"  exhibiting  of  the  plaintiff's  bill,  died  nnder  the  age  of 

against        twenty-one  years ;   ^*  whereupon  all  the  estate,  interest, 
right,  and  title  of  the  said  C.  SauA/  and  defendant  in 
and  to  the  said  premises  in  the  will  mentioned,  the  same 
being  all  the  lands,  tenements,  and  hereditaments  whereof 
the  said  testator  was  seised  at  the  time  of  his  death,  ul>- 
terly  ceased  and  determined."     And  before  the  exhibit- 
ing of  the  bill  of  the  plaintifis,  to  wit,  on,  &c.,  all  the 
monies  which  at  any  time  during  the  lifetime  of  the  said 
T.  Sandi/f  the  son,  became  due  and  payable,  for  and  in 
respect  of  the  yearly  sum   of  20/.,  in  the  bond  men- 
tioned, was  paid  and  satisfied  to  the  plaintiffs.     Repli- 
cation, that  before  the  commencement  of  this  action  and 
after  the  death  of  T.  Sandtfj  the  testator,  and  during  the 
life  of  T.  Sandyy  the  son,  to  wit,  on,  &c.  defendant  I^ad 
notice  of  the  bond  having  been  made  as  aforesaid,  and 
being  then  outstanding  in  the  hands  of  the  plaintifis ; 
and  that  the  rents,  issues,  and  profits  of  the  said  lands, 
tenements,  and  hereditaments  so  devised  to  the  defend- 
ant as  aforesaid,  arising  and  issuing  thereout,  for  and 
during  the  time  which  elapsed  between  the  death  of  the 
testator  and  the  death  of  T,  Sandy^  his  son,  did  amount 
to  much  more  than  sufiicient  to  pay  and  satisfy  to  the 
plaintiffs  all  the  monies  which  at  any  time  during  the 
life-time  of  the  said  T.  Sandy^  the  son,  became  due  and 
payable  for  and  in  respect  of  the  said  yearly  sum  of 
20/.  in  the  bond  mentioned,  and  wherewith  the  said  debt 
in  the  declaration  mentioned,  and  the  damages  could, 
might,  and  ought  to  have  been  satisfied.    Demurrer 
and  joinder. 

Carter 
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Carter  in  support  of  the  demutrer*    The  defendant       18S7* 


MOKEAlIt 


is  charged  as  devisee  of  the  real  estate  of  the  testator, 
but  the  plea  shews  that  he  neither  has  it  now,  nor  had  ofsainu 
it  at  the  time  when  the  demand  accrued.  The  devisees 
in  trust  took  only  a  chattel  interest.  The  son  took, 
by  implication,  a  vested  remainder  in  fee,  and  upon  his 
death  the  estate  of  the  trustees  ceased,  Goodtitk  v. 
Whitby  (a),  Tcmkins  v.  Tomkins^  there  cited  by  Lord 
Mansteld,  Lomax  v.  Holmeden{b\  Man^idd  v.  2)ti« 
gaTd{e\  Goodrigit  v.  Parker  {d).  If  the  trustees 
received  during  the  son's  life  more  than  sufficient  to 
discharge  all  demands  that  accrued  before  his  death, 
they  are  bound  to  account  for  the  surplus  to  the  per- 
sonal representative  of  the  son,  and  cannot  apply  it  to 
the  discharge  of  any  demand  which  became  due  at  a 
time  subsequent  to  his  death.  - 

Manning  contfiL  The  devisees  in  trust  took  an 
estate  in  fee.  They  were  directed  to  apply  the  rents 
and  profits  in  a  certain  mode  during  the  minority  of  the 
testator's  son,  and  on  his  attaining  full  age,  they  were 
to  retain  so  much  as  would  suffice  to  pay  the  annuity 
devised  to  the  testator's  wife.  IBayleyJ.  That  devise 
lapsed.  Holroyd  J.  If  she  had  survived  her  husband 
would  the  estate  of  the  trustees  have  extended  beyond 
her  life  ?]  They  were  to  exercise  their  own  discretion 
as  to  what  should  be  retained.  But,  secondly,  sup* 
posing  they  had  an  estate  only  co-extensive  with  the 
life  of  the  son,  still  the  whole  profits  received  are  liable 
to  the  payment  of  this  debt  by  force  of  the  statute 

(«)  1  Burr.  226.  (»)  5  P.  rmt.  170. 

(c)  1  Eq.  Co.  Ah.  195.  (d)  IM.^S,  692. 
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2 827*  SSc  it  Wi  4r  M.  £r.l4.9  which  enacts  that  all  devises 
shall  be  deemed  fraudulent  as  against  specialty  creditors. 

againsi  Now  if  the  estate  had  been  devised  in  fee  to  the  de- 
fendant, the.plaintiff  would  at  any  lime  have  had  a  right 
to  recover  the  annuity  out  of  the  rents  and  pronts  when- 
ever received,  and  the  testator  had  no  power  to  place 
the  creditor  in  a  worse  situation  by  devising  particular 
interests.  .{^Littledale  3.  Upon,  these  pleadings  would 
the  devisee  be  liable  personally,  or  would  the  execution 
be  against  the  land?]  The  heir . and  devisee  are  liable 
in  the  debet,  and,  therefore,  they  must  be  personally 
liable.  [^Littledale  J.  Not  unless  they  plead  a  false 
plea,  and. if  the  execution  is  against  the  land,  that 
cannot  affect  the.  present  defendant,  .who  has  nothii^  to 
do  with  it] 

Carter  in  reply.  This  is  not  an  ordinary  debt  coming 
within  the  provisions  of  the  S  &  ^  W.  4r  ^*  ^.'14. 
There  is  no  debt  which  was  due  from  the  testator,  the 
bond  was  not  .made  with  a  penalty  which  could,  on  a 
fcrfeiture,  become  a  debt  in  law ;  each  annual  payment 
when  it  become^  due,  constitutes  the  only  debt,  and 
when  that  has  been  paid,  there  is  no  debt Jintil. the. next 
day  of  payment  arrives. 

BatleyJ.  It  appears  to  me  that  the  plea  in  this 
case  is  good,  and  that  the  replication  does  not  give  a 
sufficient  answer.  The  bond  in  question  is  not  an 
ordinary  money,  bond,  but  an  instrument  whereby  the 
testator  bound  his  heirs,  &c.,  to  pay  the  plaintiff  Ann 
20/.  per  annum  for  her  life.  By  a  devise  in  fee,  the 
devisee  becomes  the  hieres  factus  for  ever,  and  would 
.therefore  be  liable  to  pay  the  annuity  as  long  as  it 

•  endured 
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endured ;  but  if  the  devise  be  for  a  shorter  period,  then        1627* 
the  devisee  is  only  liable  during  the  period  for  which  he  - 

is  made  the  heir,  and  when  he  ceases  to  have  the  estate  it  agama 
descends  to  some  other  person,  and  the  obligation  passes 
along  with  it  to  that  person.  Had,  then,  the  present  de- 
fendant an  estate  in  fee?  It  appears  by  the  will  as 
stated  in  the  plea,  that  the  trustees  had  certain  duties  to 
discharge  until  the  son  should  attain  the  age  of  twenty** 
one  years ;  but  after  that  period  there  was  nothing  to 
be  done  by  them,  and  it  is  a  general  rule  that  a  devise 
to  trustees  ceases  as  soon  as  the  purposes  of  the  trust 
are  at  an  end.  The  provision  for  the  annuity  to  the 
wife,  if  she  should  be  living  when  the  son  attained  twenty- 
one,  was  conditional,  and  as  she  died  before  the  testator, 
the  whole  burthen  that  attached  upon  the  estate  during 
the  son's  life  had  been  discharged  when  that  event 
happened,  and  the  estate,  consequently,  would,  before 
the  commencement  of  this  action,  go  to  the  person  next 
entitled.  Inasmuch,  then,  as  the  present  claim  did  not 
attach  upon  the  estate  while  it  was  in  the  hands  of  the 
devisee^  the  action  against  him  cannot  be  maintained* 

HoLROYD  J.  It  is  perfectly  clear  that  the  trustees 
took  an  estate  only  until  the  son  died.  As  to  the  other 
point,  this  is  not  the  case  of  a  bond  with  a  penalty  which 
could  be  forfeited,  and  so  become  a  debt  in  law ;  and, 
therefore,  the  person  to  whom  the  land  was  given,  was 
only  bound  to  pay  the  annuity  during  the  period  for 
which  he  had  the  land. 

LiTTLEDALE  J.  I  am  entirely  of  the  same  opinicm. 
Here  the  trustee  took  a  particular  interest  only,  and  is 
not  liable  for  any  thing  which  accrued  due  after  that 

P  2  interest 
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Interest  expiiied.  Had  the  bond  been  made  with  a 
penalty  and  became  due  in  the  lifetime  of  the  testatort 
or  during  the  existence  of  the  interest  devised  to  tlie 
trustee,  he  might  have  been  liable  to  pay  the  whole; 
but  this  bond  is  for  a  sum  of  201,  accruing  due  year  by 
year,  and  thd  devisee  could  only  be  bound  to  pay  what 
accrued  due  in  the  time  of  the  testator,  or  during  his 
own  interest  The  statute  5Si4f  W.4r  M.  c.l^.  says, 
tfiat  devises  shall  be  deemed  fraudulent  against  creditors 
of  the  testator.  The  plaintiffs  were  not  creditors  in  the 
time  of  the  testator,  and  they  have  received  all  that  for 
Irhich  they  became  creditors  in  the  time  of  the  devisee. 
That  statute,  therefore,  does  not  affect  the  question,  and 
as  tKe  defendant  no  longer  has  the  land,  he  cannot  be 
charged  in  ^is  action. 

Judgment  for  the  defendant  (a) 

(a)  On  Uie  nitject  of  fraudulent  devUes,  §et  S  Wmt.  Sound.  7.  n.  < 


HoLDERNEss  and  Another,  Assignees  of  Foxton, 
a  Bankrupt,  against  W.  and  J.  Collinson. 

A  wharfinger     T^ROVER  for  flax  and  other  goods  of  the  bankrupt 

at  ^flitf  claimed    JL  . 

a  general  lien  Plea,  not  guilty.     At  the  trial  before  BayUi/ J,  at 

labourage  the  last  Lent  assizes  for  Yorky  a  verdict  was  found  for 

IimSng"w5gh.  *^^  plaintiffs,  subject  to  the  opinion  of  this  Court  upon 

Jer^riid*"'     the  following    case.      The  defendants  are  wharfingers 

warehouse  rent  and  owners  of  a  wharf  and  warehouse  at  Htdl.     Foxton 
The  claim  for 

wharfage  was     the  bankrupt  was  a  merchant  at  HulL  and  previous  to 

admitted;  but  »  r 

as  to  Uie  resi. 

due^  upon  a  case,  stating  that  io  HuU  such  claim  had,  in  a  great  mnjority  of  iastancesi  been 

acquiesced  in,  but  in  others,  had  been  rejected,  and  that  the  right  had  long  been,  and  still 

was,  a  disputed  point  there:  Held,  that  the  claim  could  not  be  supported,  as  the  tight  of 

general  lien  arises  out  of  an  express  or  imp!ie<l  contrsct,  of  wliich  the  former  had  not  been 

Qiadf^  and  tl^  Utivr  CMild  myt  be  inferred  from  the  drcumstancei  sUted  in  the  casew 

hit 
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his  bankruptcy,  from  time  to  time  lanckd  goods  at  thei        1827* 

defendants'  whar(  and  placed  them  in  their  warehouse^  - 

HoLOBftViii 
part  of  which  were  delivered  by  the  defendants  to  the     _  againai 

bankrupt  before  his  bankruptcy.  At  the  time  oiFoxtopfn 
bankruptcy  there  were  lying  in  the  defendants'  war»* 
house  above  9  tons  of  flax,  848  bags,  and  20  bundles 
of  mats,  the  property  of  Faxton.  The  flax  was  the 
remainder  of  a  larger  parcel  of  1 7i  tons,  which  had  been 
landed  at  the  defendants'  wharf,  placed  for  some  time  ia 
their  warehouse,  and  in  part  clelivered  to  Faxltm  previous 
to  his  bankruptcy.  At  the  time  of  the  bankruptcy 
there  was  due  to  the  defendants  by  Foxton^  the  sum  of 
72/.  14f.  2i/.,  which  included  not  only  tlie  charges  due 
for  the  wharfage,  labourage  (which  comprises  hindinp^ 
weighing,  and  delivery),  and  rent  of  the  entire  17i  tons 
of  flax,  and  the  bags  and  mats ;  but  also  'charges  of 
the  same  nature,  due  to  them  in  respect  of  other  goods 
which  had  been  delivered  to  Foxton  before  his  bank- 
ruptcy. After  that  event,  and  before  the  commence-, 
ment  of  this  action,  the  plaintiffs  tendered  to  the  de- 
fendants the  sum  of  4-U.  10;.  8(f.,  which  included  the 
entire  amount  of  all  the  charges  due  to  the  defendants 
for  wharfagci  generally ;  and  also  all  chargtis  of  every 
kind  (including  wharfage,  labourage^  and  rent),  up  to 
the  time  of  ihe  tender,  due  to  them  in  resp^t  of  the 
entire  17^  tons  of  flax,  and  the  bags  and  mats,  and 
demanded  of  the  defendants  the  delivery  of  the  flax  and 
bags,  and  mats  in  their  possession.  This  the  defend- 
ants refused,  claiming  a  general  Uen  on  the  said  goods 
for  wharfage,  labourage,  and  rent;  whilst  the  plaintiffs 
insisted  that  their  general  lien  extended  to  wharfage 
chaifres  alone,  and  not  to  labourage  or  rent;  and  it  waft 
agreed  by   both  parties,  tliat   it  should  be  taken  as 

P  S  proved. 
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18d7«       Cciurt  will,  from  the  great  preponderance  of  instance* 
,,  in  which  it  has  been  acquiesced  in,  infer  that  the  partiea 

^  again^  in  thjs  case  contracted  to  have  a  general  lien.  But  i| 
will  suflSce  to  defeat  the  plaintiffs'  action  if  the  defend- 
ant be  entitled  to  a  lien  for  labourage;  it  is  not  necessary 
to  contend  for  the  more  extensive  claim  of  warehouse 
rent,  as  to  which,  however,  there  was  a  difference  of 
opinion  amongst  the  learned  Barons  of  the  Exchequer 
in  lUx  y.  Humph^ry  (a). 

BAYtST  J«  The  onus  pf  making  out  a  right  of 
general  liep  lies  upon  the  wharfinger.  There  may  be 
an  usage  in  one  place  varying  from  that  which  prevaib 
in  another.  Where  the  usage  is  general,  and  prevails 
to  such  an  extent  that  a  party  contracting  with  a  wharf- 
inger must  be  supposed  conusant  of  it,  then  he  will  be 
bound  by  the  terms  of  that  usage.  But  then  it  should 
be  generally  known  to  prevail  at  that  place.  If  there 
be  any  question  as  to  the  usage,  the  wharfinger  should 
protect  himself  by  imposing  special  terms,  and  he 
should  give  notice  to  his  employer  of  the  extent  to 
which  he  claims  a  lien.  If  he  neglects  to  do  so,  he 
cannot  insist  upon  a  right  of  general  lien  for  anything 
beyond  the  mere  wharfage.  An  attempt  has  been  made 
to  draw  a  distinction  between  the  claim  for  labourage 
and  that  for  warehouse  rent,  but  the  right  to  either  arises 
out  of  an  express  or  implied  contract,  and  the  cas^ 
states  that  the  claim  to  both  those  items  is  a  point  in 
dispute  at  HulL  In  the  face  of  such  a  statement,  it  is 
impossible  to  infer  that  the  bankrupt  landed  his  goods 
at  the  defendants'  wharf  upon  the  terms  of  giving  ^ 
general  lien  in  respect  of  those  demands,  and  waiving 

(a)  lM*I^andj;r<mng,n3. 

the 
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the  dispute.    Many  of  the  insti^nces  of  acquiescence 

may  have  proceeded  upon  the  smallness  of  the  demand, 

8  desire  to  avoid    h'tlgation,    or  to  have   immediate       n^^J^"* 

possession  of  the  goods,  and  this  greatly  diminishes 

the  effect  of  them.     For  these  reasons  I  think  that  the 

plaintifla  are  entitled  to  recover. 

HoLROTD  and  Littledale  Js.  concuri^. 

Posteato  the  plaintiffs. 


K.  Jokes  against  Fle£min6  and  J.  Jones. 


WHem- 


A  SSUMPSIT  for  work  and  labour.  Plea,  by  JF7^^;n//7^,  a. 

non-assumpsit,  and  notice  of  set-off  for  money  paid,  keeper  by  a"^ 
had,  and  received,  &c. ;  by  J.  Joties^  non-assumpsit.    At  ^ere^oint^ad- 
the  trial  before  Burrousji  J.  at  the  last  Spring  assizes  for  '«"*"«•«'•«»«  • 

^>  \        o  mine,  and  he 

ComwalL  it  appeared  'that  the  defendants  were  co-pro-  ''■«  authonied 

'       '  '^'^  '^         to  draw  bills  (Ai 

prietors  and  adventurers  in  the  Friendly  and  St.  Agnes  ^;  ft*'  money 

laid  out  on  ac- 

mines,  in  Cornwall.  In  June  1824,  the  plaintiff  entered  count  of  the 
into  their  employ,  at  a  yearly  salary  of  80/.,  as  store-  pany.  The' 
keeper  of  the  5/.  Agnes  mine,  and  as  such  was  in  the  counted'by  a' 
habit  of  drawing  bills  upon  J.  Jones  and  Son  for  the  use  lif" payment 
of  the  mine,  which  were  discounted  by  Magor^  Turner  ofthemM^s 
and  Co.,  bankers  at  Truro.     On  the  1 7th  of  September  *»»°™  ^y  b,  and 

'  ^  C.     B.  having 

1824,  the  defendants  wrote  and  sent  the  following  letter  been  arrested, 

^•)  in  order  to 

to  thai  firm :  "  Agreeably  to  your  request,  we  guarantee  proTide  funds 
that  such  bills  as  may  hereafter  be  drawn  for  the  Friendlj^  discharge,  drei^ 
and  the  St*  Agnes  consolidated  mines  by  Mr.  Richard  purporting  to 
Jones  shall  be  regularly  retired,  and  he  will  produce  to  ^tlieminlliff 

company.  Th« 
banker  diseoantcd  the  bill,  and  paid  the  ^mouQt  tp  B»  C  was  afterwards^compelled  to  take 
up  the  same  in  consequence  of  his  guaranty.  In  an  action  brought  by  J,  against  B,  and  €• 
for  bit  talaiy,  it  was  held  that  C  could  not  set  off  the  amount  of  the  bill. 

you 
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Joim 

agaiiui 
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1827.  you  at  the  time  a  letter  specifying  the  amount  required.'*' 
At  the  end  o{  September  1824,  J.  Jbites  having  been  ar^ 
rested  in  Cornwall^  the  plaintiff  (his  brother)  drew  and  de« 
livered  to  J.  Janes  the  following  bill,^  directed  to  J,  Jones 
and  Son :  ^^  Two-  months  after  date  pay  to  my  order  the 
sum  of  120/*  for  value  received- on  account  of  Friendlyi 
mines/'  J.  Jones  accepted  the  bill  in  the  name  of  the 
firm,  and  sent  it  to  Magor^  Turner  and  Ca,  who  dis- 
counted it,  and  he  paid  the  money  to  the  sheriff's 
oflScer,  and  procured  his  discharge.  12.  Jones  when  he 
drew  the  bill  knew  to  what  purpose  the  money  was  to 
be  applied.  The  bill  having  been  dishonoured,  Fleeming 
was  called  upon  and  paid  it,  under  his  guaranty,  out  of 
his  own-  funds ;  and  having  discovered  the  nature  of  the 
transaction,  in  December  1824  dismissed  the  plaintiff 
firom  his  employment.  The  plaintiff  claimed  a  year's 
salary,  for  which  this  action  was  commenced.  The 
learned  Judge  thought  that  the  defendant  Fleeming  had 
a  right  to  set  off  the  amount  of  the  bill  for  120/.  which 
the  plaintiff  had  drawn  for  the  purpose  of  paying  the 
private  debt  of  J.  Jonesy  and  directed  a  nonsuit  In  Easter 
term  a  rule  nisi  for  a  new  trial  was  obtained,  and  now 

Carter  shewed  cause,  and  contended  that  as  the 
money  produced  by  the  bill  for  120/.  was  not  applied 
to  the  use  of  the  mines,  and  the  plaintiff  JS.  Jones  was 
conusant  of  and  a  party  to  the  misapplication  of  it,  he 
was  responsible  for  the  amount,  which  must  be  considered 
as  paid  to  his  use,  or  as  received  by  him  to  the  use  of  the 
defendants,  his  employers.  [^Baylejf  3.  liowcanj.jones 
insist  upon  a  right  of  set-off,  on  the  ground  that  money 
has  been  misapplied^  when  He  concurred  in  the  pay- 
iaent?]   When  the  set-off  i^  relied  on  by  the  defendant 

Fleemingr 
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FUeming^  an  innocent  party,  the  plaintiff  ought  not  to        1827* 
he  allowed  to  set  up  his  own  fraud  as  an  answer. 

Hakxmby  contrA,  was  stopped  by  the  Court. 

Batley  J.  I  think  that  there  must  be  a  new  trial  in 
ibis  case.  It  appears  that  an  order  was  made  by  the  plain- 
tiff upon  the  partnership,  but  IJeeming  ^one  paid  that 
draft,  when  at  maturity,  out  of  his  own  funds.  Fleemit^ 
and  J.  Jones  have  never  jointly  paid  any  money  to  the 
use  of  the  plainti£^  and  the  payment  by  one  cannot  be 
set  off  in  this  action.  Besides,  it  appears  that  the 
money  produced  by  the  bill  was  not  in  &ct  paid  to  the 
plaintiff,  but  to  J.Jones.  It,  therefore,  seems  to  me 
that  the  nonsuit  was  wrong,  although  the  plaintiff  by 
his  share  in  the  transaction  may  have  subjected  himself 
to  a  special  action  on  the  case. 

Rule  absolute. 


Bishop  and  Another  against  ]^^ti«ani^    ^^^  ^  j^^^ui,  yj 


A  SSUMPSIT  on  a  policy  of  insurance  on  goods  ^p^^ 
warranted  free  from  average,  unless  general,  or  the  which  wew  in- 

SUrBQy  Dttt  WBT** 

ship  should  be  stranded.     The   defendant  paid  into  ranted  free 

,  from  a?enige, 

court  49/.  Il5.  IIA,  the  amount  of  the  general  average  unle«g<mcrml, 

,   •        <■  •      Y'  or  the  ship 

on  the  goods.    The  plaintiflS  claimed  parucular  average  ^^^^  y^ 

ftranded,  wai 


eompeUcd  in  the  coufM  of  her  Toyigc  to  put  into  a  tide-haibour,  and  wai  there  moored 


was  thereby  J^^n  and  greatly  injured:  Held,  that  this  was  a.^ding  withm  the 
acaninff  o/  that  word  in  the  policy,  and  that  the  underwriters  wm  liab  e  for  a  partial  loss, 
altboDili  the  stranding  might  have  been  occasioned  remotely  by  the  negligence  of  the  crew 
in  iiotpwidiiig  a  rope  of  suffleient  itwogth  to  ftrtea  Uie  veieel  to  the  shore. 

and 
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1827.       and  a  partial  loss.    At  the  trial  before  HuUock^  Baron,  at 

""~"       the  last  Sprini;  assizes  for  Lancaster^  a  verdict  was  found 

BuHOP  r      ft 

against        for  the  plaintiffs,  subject  to  the  opinion  of  this  Court  on 

tlie  following  case : 

On  the  21st  of  November  1824,  the  ship  on  which  the 
goods  were  loaded  was,  whilst  proceeding  on  her  voyage, 
necessarily  obliged  to  go  into  the  harbour  of  Peet,  in 
the  Ide  of  Man,  which  is  a  tide  harbour,  and  dry  every 
tide.  She  was  brought  in  by  some  fishermen  belonging 
to  Peelf  who  had  gone  out  to  her  assistance,  and  under 
whose-  directions  she  was  moored  alongside  the  quay 
whei^  ships  of  her  burthen  and  build  coming  into  the 
harbour  of  Peel  usually  are  moored,  and  in  as  safe  ^ 
situation  as  could  be  found.  The  ship  was  very  sharp 
built,  which  rendered  it  necessary  in  addition  to  the  usual 
moorings,  to  lash  her,  by  a  tackle  fastened  to  the  mas^ 
to  posts  upon  the  pier,  to  prevet^t  her  falling  over  upon 
the  tide  leaving  her.  For  this  purpose,  J.  Sayle,  one  of 
the  fishermen,  and  acting  as  pilot,  asked  the  mate  of 
the  vessel  for  a  rope,  who  gave  him  one,  and  which 
rope  one  of  the  witnesses  stated  that  the  mate  informed 
him  was  a  new  rope,  though  the  witness  did  not  see  it* 
The  fisherman  objected  to  it,  stating  that  it  was  in- 
sufficient for  the  purpose  intended ;  to  which  objection 
the  mate  replied,  *^  that  it  was  sufficient  to  drag  the 
mast  out;"  and  the  rope  was  thereupon  made  use  of  in 
lashing  the  vessel  to  the  pier.  The  state  of  the  harbour 
where  the  vessel  lay  would  have  had  no  effect  upon  her 
if  she  had  been  properly  lashed ;  and  she  would  have 
sustained  no  damage  in  the  harbour  if  the  rope  and 
lashing  had  not  given  way,  and  which  rope  was  used 
contrary  to  the  opinion  of  J.  Sat^lCf  the  fisherman.  On 
the  morning  of  the  23d  November^  when  the  tide  was 

out, 
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out,   the  tackle  by  which  the  ship  was  lashed  to  the        1627« 
posts  broke,  and  the  ship  fell  over  upon  her  side,  by        " 

Bmiiop 

which  she  was  stove  in,  and  greatly  injured.     But  for     ^ogmmt 
the  breaking  of  the  tackle,  the  ship  would  have  re- 
mained in  the  same  situation  that  ships  usually  are  in 
JPeel  Harbour  during  ebb^  and  no  accident  would  have 
occurred. 

jP.  Pottock  for  the  plaintiff.  The  ship  was  stranded 
within  the  meaning  of  that  word  in  the  policy ;  and  if 
so,  tlie  underwriters  are  liable,  altliough  the  stranding 
may  have  been  caused  by  the  negligence  of  the  crew. 
Bust  V.  The  RcMfal  Exchange  Assurance  Company  (a),  and 
Walker  v.  Maitland{b)y  are  authorities  to  shew  that  the 
underwriters  on  a  policy  of  insurance  are  liable  for  a  loss 
arising  immediately  from  a  peril  insured  against,  but 
remotely  from  the  negligence  of  the  master  and  ma- 
riners. Then,  if  the  property  insured  in  this  case  was 
damaged  by  a  peril  insured  against,  viz.  irom  coming 
in  contact  with  the  salt  water,  although  that  may  have 
been  remotely  occasioned  by  the  negligence  of  the  crew, 
the  underwriters  are  liable.  CamUhers  v.  Sydebotham  (c) 
is  expressly  in  point.  There  a  pilot  having  charge  of  a 
ship,  negligently^run  her  aground,  and  that  was  held  to 
be  a  loss  by  stranding.  So  in  Barram  v.  Bell[d)^  where 
in  the  course  of  the  voyage  the  ship  was  by  tempestuous 
weather  forced  to  take  shelter  in  a  harbour,  and,  in 
entering  it,  struck  upon  an  anchor,  and  being  brought 
to  her  moorings,  was  found  leaky  and  in  danger  of 
sinking,  and  on  that  account  was  hauled  with  warps 


(<i)  2J9.4--rf.73.  (6)  SB.^A.  171. 

(c)  4  jr.  4^5.  77.  (rf)  4^.  *  C.73tf. 
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1827*  bigher  up  the  harbour,  where  she  took  the  ground,  and 
remained  fast  there  for  half  an  hour,  it  was  held  that 
this  was  a  stranding  within  the  meaning  of  the  policy. 

Ktn/e  contra.  There  was  not  any  stranding  within 
the  meaning  of  the  policy,  and  if  there  was,  it  was  oc- 
casioned by  the  negligence  of  the  crew;  and  the  under- 
writers, therefore,  are  discharged.  This  case  differs 
from  Carrvthers  v.  Sydebotham  {a\  because  there  the 
vessel  was  moored  contrary  to  the  usual  way,  out  of  the 
usual  place,  and  against  the  express  orders  of  the  har- 
bour-master; but  here  the  vessel  was  moored  in  the 
usual  way  and  in  the  usual  place.  It  is  quite  clear,  that 
the  mere  taking  of  the  ground  in  the  ordinary  course  of 
the  voyage  is  not  a  stranding  within  the  meaning  of  the 
policy;  Hearne  v.  Edmtmds  (fi).  Besides,  the  vessel  in 
this  case  fell  over  by  the  breaking  of  the  rope.  The  sup- 
posed stranding,  therefore,  was  occasioned  not  by  a. peril 
of  the  sea,  but  by  the  breaking  of  the  rope.  In  Thomp^ 
son  V.  Whitmore  {c)  -«  ship  was  hove  down  on  the  beach^ 
within  the  tide^way,  to  repair ;  the  tide  knocked  away  the 
shores  which  supported  Ae  vessel,  and  she  was  thereby 
bilged  and  damaged;  and  this  was  held  not  to  be 
a  loss- by  the  perils  of  the  sea.  That  case  is  in  point  to 
shew  that  the  vessel  going  over  in  this  case  was  not 
occasioned  by  a  peril  of  the  sea,  but  by  the  breaking 
of  the  rope,  which  was  not  a  peril  insured  against. 

F.  Pollock  in  reply.    Thompson  v.  Whitmore  is  at  -vari- 
ance with  a  later  decision  of  this  court  in  Fletcher  v.  /»- 
,glis{d).     In  that  case  tL  transport,   in  the  service  of 

(a)  i  jr.  4;  S.  77.  (6)  1  JBrod.  i  JSing.  388. 

(c)  3  2Vn(fU.S87.  .(<0  5iB.iA.SlS. 
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gOTernment,  was  infiured  for  twelve  months,  during  1-827. 
which  time  she  was  ordered  into  a  dry  harbour,  the  bed 
of  which  was  uneven,  and  on  the  tide  having  left  her  she 
received  damage  by  taking  the  ground ;  and,  after  argu- 
ment and  time  taken  for  consideration,  that  was  held 
to  be  a  loss  by  a  peril  of  the  sea.  In  Eayner  v.  God" 
mond{a),  during  the  voyage  of  a  ship  upon  an  inland 
navigation,  it  became  necessary,  in  order  to  repair  the 
navigation,  to  draw  off  the  water ;  and  the  ship  having 
been  placed  in  the  most  secure  situation  that  could  be 
found,  when  the  water  was  drawn  ofi^  went  by  accident 
upon  some  piles,  which  were  not  previously  known  to 
be  there ;  it  was  held  that  this  was  a  stranding  within 
the  usual  memorandum  in  the  policy,  the  accident  hav- 
bg  happened  not  in  the  ordinary  course  of  the  voyage. 
So  here  the  loss  happened  from  the  breaking  of  the 
rope,  which  was  an  unforeseen  accident,  not  in  the  ordi- 
nary course  of  the  voyage. 

Batlet  J.  There  are  two  questions  in  this  case. 
First,  Was  the  ship  stranded?  and,  secondly,  if  it 
was.  Was  there  such  negligence  in  the  master  and 
mariners  of  the  vessel  as  to  exonerate  the  under- 
writers from  the  loss?  The  cases  of  Busk  v.  I^e 
Boyal  Exchange  Assurance  Company {b)  and  Walker  v. 
Maiiland{b),  establish  as  a  principle,  that  the  under- 
writers are  liable  for  a  loss,  the  proximate  cause  of 
which  is  one  of  the  enumerated  risks,  though  the  remote 
cause  may  be  traced  .to  the  negligence  of  the  master  and 
mariners.  Assuming,  therefore,  that  those  who  had  the 
xare  of  the  ship  were  guilty  of  negligence^  in  not  pro- 

(a)  5B.iJL  825.  ip)  5  JB.  *  A.  171. 
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1827.  viding  a  rope  of  sufficient  strength  to  fasten  the  vessel  to 
"— '^*"  the  shore,  and  that  their  negligence  was  the  remote 
agatnn  cause  of  the  loss,  still,  if  the  proximate  cause  was  a 
peril  insured  against,  the  plaintiffs  are  entitled  to  re- 
cover. Then,  Was  this  ship  stranded  ?  A  stranding  may 
be  said  to  take  place  where'  a  ship  takes  the  ground,  not 
in  the  ordinary  course  of  the  navigation,  but  by  reason 
of  some  unforeseen  accident ;  and  that  rule  is  consistent 
with  the  decision  in  Heame  v.  Edmunds  {a).  In  dr- 
rtithers  v.  Sydebotham  [b)  a  ship  fastened  by  a  rope  to  the 
shore  fell  over  on  her  side  when  the  tide  left  her,  and 
tiiat  was  held  to  be  a  stranding;  and  in  a  subsequent 
case  of  Itayner  v.  Godmond  {c\  it  was  held,  that  a  ship 
taking  the  ground  from  accident,  and  not  in  the  ordi- 
nary course  of  the  voyage,  was  a  stranding.  Did 
the  vessel  in  this  case  take  the  ground  in  the  ordinary 
course  of  navigation,  or  from  an  unforeseen  accident  ? 
It  appears  that  she  was  obliged  to  go  into  a  tide  harbour, 
which  was  dry  every  tide,  and  was  there  fastened  by  a 
rope  to  posts  on  the  shore,  to  prevent  her  going  over. 
Upon  the  ebbing  of  the  tide,  the  rope  not  being  suffi- 
ciently strong,  gave  way,  and  the'vessel  fell  over  upon 
her  side.  I  think,  that  so  long  as  the  vessel  was  on 
the  ground,  and  lashed  to  the  posts  on  shore,  she  was 
not  stranded ;  but  when  she  fell  over  on  her  side,  and  lay 
on  the  ground  in  that  position,  she  was  stranded.  The 
falling  over,  then,  was  not  in  the  ordinary  course 
of  the  voyage,  but  in  consequence  of  an  unforeseen 
accident,  out  of  the  ordinary  course  of  the  voyage,  viz. 
the  breaking  of  the  rope. 

(a)  1  Brwi.  ^  B.  388.         (6)  AM.iS.  77.         (c)  SS^tA.  2S5. 
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HojLBOTD  X  It  seems  to  me  that  in  this  case  there  1627. 
was  a  strandtBg  within  the  meaning  of  the  policy.  It 
is  clearly  established,  that  if  there  be  an  actual  strand- 
ing^ although  it  arise' from  the  negligence  of  the  master 
nod  mariners^  the  underwriters  are  liable.  Here  the 
damage  accrued  in  consequence  of  the  vessel's  &lling 
over  and  taking  the  ground.  That  falling  over  was  caused 
by  an  accident  not  in  the  usual  course  of  navigation.  I 
think,  therefore,  that  the  vessel  was  stranded  within  the 
meaning  of  the  policy,  and  that  the  plaintiils  are  entitled 
to  recover. 

LiTTLEDALE  J.  There  seems  to  be  some  contrariety 
of  opinion  as  to  the  meaning  of  the  term  stranding^ 
That  term,  in  its  ordinary  sense,  means  taking  the 
ground,  or  being  on  the  strand,  but  that  is  not  the  mean- 
ing of  the  word  in  a  policy  of  insurance.  For  this 
vessel's  taking  the  ground  in  the  first  instance  was  not  a 
stranding  within  the  meaning  of  the  policy.  I  thjnk  it 
immaterial  whether  a  vessel  takes  the  ground  when  she 
is  in  the  course  of  or  at  the  end  of  a  voyage.  But 
when  a  vessel  is  on  the  ground,  or  strand,  in  such  a 
situation  as  she  ought  not  to  be  in  while  prosecuting  the 
voyage  on  which  she  is  bound,  that  is  a  stranding  within 
the  meaning  of  the  policy.  In  Heame  v.  Edmunds  (a}, 
the  taking  the  ground  was  no  more  than  was  usual, 
with  vessels  of  the  same  class  proceeding  up  the  river  to 
Cork.  When  the  vessel  was  on  the  ground,  she  was 
in  that  situation  in  which  such  a  vessel  proceeding  on 
that  voyage  usually  is  in  the  river  when  the  tide  is  low* 
So  here^  as  long  as  the  vessel  lay  on  the  ground  fastened 
to  the  shore  by  the  rope,  she  was  not  stranded;  but 
when  the  rope  broke,  and  she  fell  over  on  her  side^  and 

(a)  l^.j'P.SSS. 
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lay  on  the  ground,  in  that  position  I  think  she  was 
stranded  within  the  meaning  of  the  policy,  because  she 
then  ceased  to  l)e  in  a  situation  in  which  a  vessel  driven 
by  stress  of  weather  into  the  port  ofPeele  usually  is. 

Postea  to  the  plaintifll 


The  iCiNG  against  The  Inhabitants  of  Lytchet 

MaTRA  VERSE. 


A  pauper, 
twenty  yean 
of  age,  whose 
father  was  bet- 
tied  in  the 
parish  of  A»t 
contracted 
to  serve  the 
captain  of  a 
ship  two  sum- 
mers and  a 
winter.     He 
continued  in 
tliG  service 
until  he  at- 
tained twenty- 
one  years  of 
age;  but  before 
that  time  his 
father  acquired 
a  settlement  in 
another  parish : 
Held,  that  the 
pauper  was  not 
emancipated 
before  he  at- 
tained the  age 
of  twenty-one, 
and,  conse- 
quently, that 
his  settlement 
followed  that  of 
bis  father. 


TTPON  appeal  against  an  order  of  two  justices, 
wliereby  J.  Orchard  and  his  wife  were  removed 
from  the  parish  of  lA/tchet  Malraverse,  in  the  county  of 
Dorseif  to  the  parish  of  Saint  JameSf  in  the*  town  and 
county  of  Pookf  the  sessions  quashed  the  order,  subject 
to  the  opinion  of  this  Court  on  the  following  case:  — 

The  pauper  never  acquired  any  settlement  in  his  own 
right :  his  father  was  settled  in  the  parish  of  Lytchet 
Mairaverse;  and  whilst  he  was  so  settled,  the  pauper 
hired  himself  by  contract  to  serve  for  two  summers  and 
a  winter  on  board  a  ship  trading  to  Newfoundlan<L  In 
the  month  of  Fehmary  or  March  1816,  being  then 
twenty  years  of  age,  he  entered  upon  that  service,  in 
which  he  continued  during  the  stipulated  time.  There 
was  no  evidence  that  the  father  exercised  any  control 
over  him  during  the  period  of  his  service.  He  attained 
his  age  of  twenty-one  years  before  his  return  from  the 
voyage.  Shortly  afler  he  had  left  this  country,  and 
before  he  had  attained  his  age  of  twenty*  one  years,  hi^ 
father  acquired  a  settlement  in  the  parish  of  St.  James^ 
in  the  town  and  county  of  PooU.  On  the  pauper's  re- 
turn from  Nevofoundland^  he  went  to  reside  in  his  father's 
house,  who  before  that  time  had  left  Poole  and  returned 

to 
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to  La/tchei  Matravene.    After  a  few  weeks  he  left  his        ]  827. 
Alher's  residence,  and  lived  with  his  sister,  workiojr  on        *~~ 

ITie  KiKO 

his  own  account  as  well  then  as  during  bis  residence 


Tlio  Inhabiit- 

with  his  &ther.    The  sessions  were  of  opinion  that  the        anti  of 
pauper  was  emancipated  at  the  time  when  his  father    Matbatsmk. 
acquired  the  setdement  in  Pocie. 


Barstaw  in  support  of  the  order  of  sessions.  The 
pauper  was  emancipated  at  the  time  when  his  father 
gained  a  settlement  in  the  parish  of  St.  JameSf  PooU. 
For  when  he  was  only  twenty  years  of  age  he  had  entered 
into  a  contract  to  serve  for  two  summers  and  a  winter, 
and  he  served  for  the  stipulated  time.  The  pauper,  there- 
fere^  contracted  a  relation  which  wholly  and  permanendy 
esduded  the  parental  control  during  his  minority,  and 
Bex  V.  Wilmngton  (a)  is  an  authority  to  shew  that  he  was 
thereby  emancipated.  In  Bex  v.  BotherfieUL  Greys  (i), 
Baj/ley  J.,  speaking  of  a  soldier,  says,  ^^  If  he  bad  re- 
mained in  the  army  till  the  age  of  twenty-one  years,  bis 
emancipation  would  undoubtedly  relate  back  to  the  time 
of  his  enlistment."  So  in  this  case,  the  emancipation  re- 
lates back  to  the  time  of  the  contract,  and,  consequently, 
the  settlement  of  the  pauper  did  not  shift  with  that  of  bis 
fiither. 

Bond  and  Gambier  contr^  The  pauperis  eman- 
cipation does  not  relate  back  to,  and  is  not  spread  over 
the  whole  period  of,  his  absence.  The  doctrine  of 
relation  is  confined  to  those  cases'  in  which  the  son 
contracts  an  engagement,  which  wholly  and  permanently 
excludes  the  parental  control.     This  is  not  a  case  of 

(«)  SB  iA.  S2S.  (6)  J  a. 4  C.  548. 
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that  description.  Bex  v.  CofoA<metfbitme{a)  only  shews 
that  the  pauper  became  emancipated  when  she  attained 
twenty-one,  but  not  from  the  time  when,  being  under 
age,  she  ceased  to  be  part  of  her  fiither's  family.  Jfer 
V.  Uckfield{b)  shews  that  a  obild  being  away  from  his 
father,  and  having  a  separate  prDviaioti,  is  not  thereby 
emancipated.  The  dictum  of  Bayley  J.  in  Rex  v. 
Itother;field  Greys  (c)  is  the  only  authority  to  shew  that 
the  doctrine  of  relation  applies  to  the  subjject  That  was 
the  case  of  a  soldier,  and  is  very  different  from  the 
present.  He  had  enlisted  for  life^  and  by  his  enlistment 
put  himself  wholly  under  the  control  of  the  crown. 
The  king  is  pater  patriae.  His  authority  b  paramount 
to  that  of  the  subject,  and  wholly  supersedes  it  But 
between  subject  Imd  subject  the  case  is  different.  Where 
the  child  enters  into  an  engagement  with  a  sutyect, 
the  parental  authority  is  delegated,  and  not  wholly 
destroyed.  If  it  was  held  to  be  wholly  annihilated, 
then  it  would  follow  that  about  one  third  of  the  poorer 
part  of  the  infant  population  of  the  country  would  be  in 
a  situation  entirely  independent  of  parental  control. 
The  present  case,  therefore,  is  not  one  in  which  the 
engagement  is  inconsistent  with  the  relation  of  &ther 
and  child.  But  Bex  v.  Huggaie{d)  is  an  authority  to 
shew  that  the  pauper  in  this  case  was  not  emancipated 
before  he  attained  the  age  of  twenty-one  years.  There 
the  relation  contracted  was  that  of  master  and  apprentice. 
The  apprentice  was  bound,  and  served  till  the  age  of 
twenty-one.  He  could  not  gain  a  settlem^t  by  that 
service,  because  it  took  place  in  a  parish  where  his 
master  resided  under  a  certificate^  But  the  certificate 
did  not  alter  the  nature  of  the  engagement,  the  only 


(a)  10  East,  S9. 


(6)  SM.4:S.  21^ 
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eflRMst  of  a  certificate  being  to  protect  some  particular       18S7. 
pariahy  and  not  to  prevent  parties  contracting  as  servants     «.    j.^ 
or  j^prentices.    It  was  in  that  case  urged  in  argument       agahut 

The  Inh^iit" 

that  the  relation  was  inconsistent  with  the  father's  au«       «>ti  of 

Lttchic 

tfaority.     But  the  Court  held,  that  during  the  whole  Matbayxbm. 

time  of  the  son's  service*  his  domicile  continued  to 

))e  in  his    &ther*8   house.     There,  indeed,   the  son 

occasionally  visited  the  father;   but  those  were  visits 

of  mere  indolgepce,  which  could  not  afiect  the  question 

of  settlement  or  domicile.     He  was  virtually  absent  from 

hb  father's  house  during  the  whole  of  his  service.    In 

the  present  case  the  son  was  actually  absent ;  but  such 

absence  does  not  occasion  any  change  of  domicile;  for 

a  minor  cannot,  esxept  under  the  provisions  of  some         t 

positive  law,  change  his  domicile  at  all;  conjuges  et 

liberi,    quamquam  alibi   forte   agentes,    tamen    apud 

maritos  parentesque  domicilium  habere  videntur,  Huben 

lib.  5.  tit.  1.  S.45*     His  domicile^  even  when  he  was  in 

Neafmrndland^  continued  to  be  in  England ;  and  if  in 

England^  where  was  it  but  in  his  Other's  house  ? 

Bayley  J.  The  question  in  this  case  is,  whether  at 
the  time  when  the  fiither  gained  a  settlement  in  the  parish 
of  Saint  Jamesj  PooUf  the  pauper  was  emancipated  ? 
If  he  was  not,  then  his  settlement  would  shift  with  that 
of  his  father.  The  father  was  settled  in  the  parish  of 
Lffichet  lliLUraverset  and  whilst  he  was  so  settled,  the 
pauper,  his  son,  being  then  a  minor,  hired  himself 
to  serve  for  two  summers  and  a  winter.  He  entered 
into^  and  continued  in  the  service  until  he  attained 
twenty-one  years  of  age,  but  before  he  had  attained 
that  age  his  fiither  had  acquired  a  settlement  in  Poole. 
There  can  be  no  doubt  that  the  settlement  of  a  son,  • 
if  he  have  none  of  his  own,  shifts  with  that  of  the  parent 

Q  3  so 
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1827*       so  long  as  the  son  continues  part  of  the  parent's  family; 
^  When  he  ceases  to  constitute  part  of  the  parent's  fiunily. 

The  Kino  ^  ^  *  ^         *^  ^ 

against       he  IS  emancipated.    The  different  instances  of  eman- 

The  Inhabit- 
ants of       cipation  put  by  Lord  Kem/on  in  Rex  v.  Offchurch  (a),  and 

Mateaviesi.  ^*  V.  Witton  cum  Twambrooks  [b\  and  recognised  by 
Lord  Ellenboraugk  in  Rex  v.  Uckfield  (c),  are  the  child's 
attaining  its  full  age,  or  being  married,  or  gaining  a 
settlement,  or,  as  in  the  case  of  the  soldier,  contracting 
a  relation  inconsistent  with  the  idea  of  his  being  in  a 
suboixlinate  situation  in  his  father^s  family.  In  Rex  ▼. 
Roach  {d\  Lord  Kcnyon  qualified  what  he  was  reported 
to  have  said  as  to  a  son's  being  emancipated  on  at- 
taining the  age  of  twenty-one  years,  by  limiting  that 
observation  to  cases  where  the  son  at  that  age  was 
severed  from  his  father's  family ;  and  then  adverting  to 
the  case  of  the  soldier,  he  observes  that  the  soldier  had 
ceased  to  be  under  the  control  of  his  parents,  and  had 
become  subject  to  the  control  of  others ;  and  that  as 
he  did  not  return  to  the  father  until  after  he  was  of  age^ 
the  case  was  thought  too  clear  for  argument  It  is  in- 
sisted that  this  case  falls  within  the  fourth  class  of  cases 
mentioned  by  Lord  Kenyotiy  and  that  the  pauper,  as  soon 
as  he  entered  into  the  contract,  like  the  soldier  who  had 
enlisted,  was  emancipated,  because  he  had  subjected 
himself  to- the  control  of  others,  and  continued  so  subject 
until  he  had  attained  twenty-one.  But  there  is  this  dis- 
tinction between  the  case  of  the  soldier  and  the  present : 
the  soldier,  by  enlisting,  became  subject  to  an  autho- 
rity paramount  to  that  of  his  parent :  here  the  pauper, 
by  contracting  to  serve  the  owner  or  captain  of  the  ship, 
subjected  himself  to  an  authority  not  paramount,  but 
subordinate  to  ihnt  of  his  parent;  for,  by  the  law  of 

(a)  3  r.  B.  1 14.  (6)  5  T.  R.  355. 

(c)  5  M.  .J  5.  216.  (d)  6  T.  R.  247. 

England^ 
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Eau^land^  tbe  parental  authority  continues  until  the  son 
attains  tbe  age  of  twenty-one.  This  distinction  is 
pointed  out  by  Holrcyd  and  Best  Js.  in  Rex  v.  Bother" 
Jidd  Greys  {a):  tbe  latter  there  says,  "  By  the  general 
policy  of  the  law  of  England  tbe  parental  authority  con- 
tinues until  the  child  attains  the  age  of  twenty-one  years ; 
but  tbe  same  policy  also  requires,  that  a  minor  shall  be 
at  liberty  to  contract  an  engagemoit  to  serve  the  state. 
When  such  an  engagement  is  contracted,  it  becomes 
inconsistent  with  tbe  duty  which  he  owes  to  the  public, 
that  tbe  parental  authority  should  continue.  *'  Law- 
fence  J.  in  Bex  v.  Boach  (b)  seems  to  take  the  same 
view  of  the  sul^ect,  and  to  consider  the  authority  of  the 
state  paramount  to  that  of  the  parent  so  long  as  tbe 
minor  continues  in  tbe  public  service,  but  as  soon 
as  be  leaves  it,  then  the  parental  authority  is  re- 
stored. He  there  says,  ^*  In  the  case  of  the  soldier, 
the  son  was  enlisted  when  he  was  under  age,  and  if  be 
bad  returned  home  before  he  was  twenty-one,  he  would 
have  been  considered  as  part  of  his  father's  family ;  or, 
if  be  had  quitted  the  army  before  twenty-one  without 
returning  home,  tbe  &tber  might  have  reclaimed  him  by 
suing  out  a  habeas  corpus."  Blackstone,  in  bis  Com" 
mentariesy  vol.  i.  p.  45S.  says,  **  The  legal  power  of  a 
&ther  over  the  persons  of  his  children  ceases  at  the  age 
of  twenty*one,  for  they  are  then  enfranchised  by  arriv- 
ing at  tbe  years  of,  discretion,  or  that  point  which  tbe 
law  has  established,  when  the  empire  of  the  father  or 
other  guardian  gives  place  to  tbe  empire  of  reason.  Yet, 
till  after  ^at  age  arrive,  the  empire  of  the  father  continues, 
even  after  his  death ;  for  he  may  by  his  will  appoint  a 
guardian  to  his  children.     He  may  also  delegate  part  of 
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(a)  IS.^a  348. 


[b)  6  T.  R,  254. 


Q  4 


his 


2M  CASES  IN  TRINITY  TERM 

1827.  iii»  parental  authority,  during  his  life,  to  the  tutor  or 
*"""""  schoolmaster  of  his  child,  who  is  then  in  loco  pareutifl^ 
mgahut  and  has  such  a  portion  of  the  power  of  the  parent  com* 
antB  of  milted  to  his  charge^  viz»  that  of  restraint  fuid  oorrection, 
MmAYMKu.  **  ™^y  ^  necessary  to  answer  the  purposes  for  whioh  he 
is  employed."  It  appears,  then,  that  in  ordinary  casea 
the  authority  of  a  father  over  his  child  continues  uat3 
the  age  of  twenty-one.  But  the  case  of  a  soldier  is  an 
exception  from  the  general  rule.  For  an  infwi  may  by 
law  enlist,  and  become  bound  to  serve  the  state;  and  if 
be  does  contract  to  sorve  and  the  state  adopt  him  as 
their  servant,  that  adoption  severs  hiin  from  his  bther's 
family,  and  he  then  becomes  subject  to  the  para* 
mount,  control  of  the  state.  In  Bex  v.  Woimm{a\  the 
son  enlisted  at  the  age  of  sixteen  into  the  same  rai- 
ment of  militia  in  which  his  father  served,  and  lived  widi 
him  to  the  age  of  twenty-three.  Lord  Kengon  thou^t  as 
he  lived  in  his  father's  family,  the  parent's  control  was  not 
altogether  destroyed,  the  guidance  and  direction  of  the 
child  to  a  certain  extent  not  being  inconsistent  with  the 
occasional  military  situation  in  which  he  was.  He  seems 
to  have  thought  that  such  a  person  might  be  snlgect  to 
a  double  control.  So  in  this  case,  if  the  ikther  did  not 
interfere,  the  son  might  be  subject  to  the  control  of  his 
master  whom  he  had  contracted  to  serve,  but  beii^  part  of 
his  father's  family,  and  subject  to  his  paramount  autho- 
rity, the  latter  might  have  claimed  his  services  at  any  lime 
before  he  attained  the  age  of  twenty«one  years.  But  in 
the  case  of  a  minor  who  enters  into  the  army,  the  state 
will  be  entitled  to  his  services,  and  again&t  the  public 
the  father  cannot  claim  them.  Con^dering  the  prin- 
ciple upon  which  a  minor  who  enlists  as  a  soldier  be- 
comes emancipated  to  be,  that  he  thereby  contracts  a 

(a)  8  r.  R.  479. 

relation 
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relation  inconsistent  with  a  subordinate  situation  in  his        1827* 
&ther^s  family,  and  considering  that  a  minor  who  ooii«      _    „ 

•^  "  The  KiMa 

tracts  to  serve  a'  subject  thereby  makes  himself  liable  to       c^amu 

TIm  Inhabit- 

tbe  doable  controul  of  his  father  and  his  master,  the  ants  of 
authority  ^  the  parent  being  paramount  to  that  of  the  MATJumsB. 
master,  I  think  that  the  pauper,  in  this  case,  when  he 
agreed  to  Serre  the  owner  or  captain  of  the  ship,  did 
not  contract  any  relation  inconsistent  with  a  subordinale 
situation  in  his  father's  family;  but  that  until  he  at- 
tained twetity-one  he  continued  part  of  his  fttber^s 
fiimily,  and  subject  to  his  paramoant  authority.  Conse- 
quently the  sessions  were  wrong  in  holding  that  the  pauper 
was  emancipated,  and  his  settlement  shifted  with  that  of 
his  father.     Their  order  must  therefore  be  quashed. 

Order  of  sessions  quashed. 


The  King  against  The  Inhabitants  of  Ynyscyn- 
HANARN,  in  the  County  of  Caenarvon. 


T  T  PON  appeal  against  an  order  of  two  justices,  whereby  A  nan,  by 

they  removed  H.  Htighes,  his  wife,  and  children,  wmanwhoww 
from  the  parish  of  Aberdaron,  in  the  county  of  Corr-  o/^IIl!j[to*"' 
narvtmj  to  the  parish  of  Ynyscy^ihanam  in  the  same  ^,%^*e^f 
countf,  as  the  place  of  settlement  by  birth  of  H.  Prich-  'of-»  ^^^^  ^ 
arij  the  pauper  H.  Hugkes*s  father,  the  sessions  con-  ment. 
finned  the  order,  subject  to  the  opinion  of  this  Court  on 
the  following  case :  — 

It  appeared  that  Hugh  Prichard^  the  pauper's  father, 
was  born  in  the  parish  of  Ynysapihanami  and  that  the 
pauper  had  gained  no  settlement  in  his  own  right;  that 
one  Ht4gk  Waiiamsj  the  father  of  one  ElizcAeth  Hughes 
hereinafter  named,  resided  as  tenant  on  a  smalt  fi^m 
called  Pentf  Omnj  in  the  parish  of  Merdaroni  and 

which 
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1827*       which  he  held  at  the  rent  of  3/.  5s.f  and  died  there  on 

'        the  9th  of  June  1782;  that  previous  to  the  said  Hi^k 
The  KiHG  " 

agamst        Williams* 8  death,  he  made  a  will,  dated  the  Sd.of  Mm/ 

The  Inhabit* 

anu  of  1782,  bequeathing  all  his  personal  estate  and  effects,  sub- 
▲AN.  ~  ject  to  the  payment  of  some  small  legacies,  to  his  daughter, 
the  said  Elizabeth  Hughes  before  named,  and  appointed 
her  sole  executrix  thereof;  that  Elizabeth  Hughes  con- 
tinued to  reside  at  Peny  Cwin  from  the  time  of  her 
father's  death  until  the  time  of  her  marriage  as  after  men- 
tionq^;  that  Hugh  Prichard^  the  pauper's  father,  never 
saw  Hugh  Williams  j  that  the  first  time  Hugh  Prichard 
saw  the  said  Elizabeth  Hughes  was,  when  on  her  return, 
after  taking  her  land;  that  on  the  27th  of  Jti^  1782, 
Hugh  Prichard  married  Elizabeth  Hughes^  and  there- 
•  upon  went  to  reside  with  her  at  Peny  Cwin,  where  they 
continued  many  years ;  that  Elizabeth,  the  wife  of  Hugh 
Prichard^  pr'^ved  her  father's  will  on  the  23d  of  May 
1783;  tBat^HifgA  Williams  never  paid  any  taxes 
in  Aberdaron,  nor  did  Elizabeth  Hughes  while  sole,  nor 
Hugh  Prichard  after  his  marriage  (except  county-bridge 
rate),  until  after  the  year  1795,  and  iheiHt^h  Prichard 
never  paid  more  rent  for  Peny  Cwin  than  7A  185. 

The  sessions  confirmed  the  order  of  removal,  subject 
to  the  opinion  of  this  Court  as  to  the  correctness  of 
diat  conclusion  upon  the  evidence  as  stated. 

Ibissell  Serjt.  in  support  of  the  order  of  sessions* 
The  case  states  that  the  first  time  Hugh  Prichard  saw 
Elizabeth  Hughes  was  on  her  return  from  taking  her 
land.  She  took  the  land  clearly  before  her  marriage, 
and  probably  within  forty  days  of^her  father's  death; 
but  if  she  took  it  before  her  marriage^  the  estate 
which  she  took  as  executrix  being  therd>y  surren- 
dered^  she  had  no  estate  which  would  vest  in  her  hus- 
band, 


The  Kiira 
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band,  so  as   to  give  him  a  settlement.     In  Bex  v. 
Ilmingtm  (a),  the  wife,  before  marriage,  had  purchased 
a  lease  for  years,  and  that  having  vested  by  operation  of       agtmui 
law  in  her  husband,  he  was  held  to  gain  a  settlement  by   _  anti  of 
forty  days'  residence  upon  it ;  but  here  the  wife  was  only 
tenant  from  year  to  year. 

IL  V.  Richards  contrit.  Bex  v.  Stone  (J)  is  an  authority 
to  shew  that  there  is  no  distinction  in  this  respect 
between  a  lease  for  years  and  a  lease  from  year  to  year. 

Bayley  J.  The  wife  in  this  case  was  executrix  of  a 
tenant  from  year  to  year.  B^x  v.  Stone  shews  that  an  exe- 
cutor of  a  tenant  from  year  to  year  of  an  estate  under  10/. 
a  year  may  gaiil  a  settlement  by  residing  on  it  forty  days, 
li^  therefore,  the  wife  took  the  interest  as  executrix,  and 
in  that  character  became  tenant  from  year  to  year  and 
married,  a  settlement  would  be  gained  by  her  husband. 
If  she  took  the  land  as  tenant  for  a  year,  she  became  tenant 
from  year  to  year,  and  the  term  would  vest  by  marriage 
in  her  husband.  Bex  v.  Ilmington  shews  that  a  man 
will  acquire  by  marriage  the  same  right  to  a  settlement 
which  an  executor  or  administrator  does  by  the 
death  of  the  person  whom  he  represents.  In  that  case 
a  woman  purchased  a  leasehold  tenement  for  6/.,  and 
afterwards  married,  and  her  husband  resided  on  the 
premises  and  died.  It  was  held  that  the  husband  by 
marrying  gained  a  settlement,  for  upon  marriage  his 
wife's  estate][vested  in  him  by  law;  and  although  she 
could  not  gain  a  settlement  by  purchase,  yet  her  bus* 
band  having  acquired  one  by  it,  the  widow  thereby 
derived  a  settlement  through  him.    Here  the  husband 

(a)  Burr.  8,  C  S66.  (6)  6  T.  B.  SOS. 

by 
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1887*  by  marriage  acquired,  by  operation  of  law,  the  same  in* 
"~"^  terest  in  the  property  of  his  wife  which  an  executor  does 
agamst       bv  death  in  the  property  of  his  testator.    The  executor 

Thelnhabil-       ^  n  r  ji^i 

ants  of  of  a  tenant  from  year  to  year,  of  an  estate  under  the  Talae 
"^Awl'"^*  of  lOi.,  may  gain  a  settiliement  by  residing  upon  it  forty 
days,  because  the  interest  vests  in  him  by  operation  of  law. 
And,  upon  the  same  principle,  n  husband  may  gain  a  set* 
tlement  by  residing  forty  days  upon  an  estate  vesting  in 
him  by  marriage,  although  it  be  of  less  annual  value  than 
10/.  I  think,  therefore,  that  a  settlement  was  gamed 
in  Aberdaron^  and  that  the  order  of  sessions  must  be 
quashed. 

Order  of  sessions  quashed. 

The  King  against  The  Inhabitants  of  the  Parish 

of  KiNGSWINFORD. 

A  canal  com.  T  JPON  appeal  by  the  company  of  proprietors  of  the 
to  the  relief  of  Dudlof  Canal  Navigation  against  a  rate  made  for 

every  pariih  the  relief  of  the  poor  of  the  parish  of  Kinfffooif^df  in 
thramaTpinei  ^be  county  o(  Stojffbrdf  whereby  the  company  were  rated 
the^profita**'"**'  ^'^^  ^^^^  canaJ,  reservoirs,  path,  and  tonnage  dues, 
which  the  land   estimated  as  of  the  annual  value  of  604/.  &.  2d^  at 

occupied  by 

them  in  such      251.  3&  4cf.,  the  scssions  reduced  the  rate  to  9/.  165.  lldL, 

pansh  yields, 

and,  therefore,    subject  to  the  opinion  of  this  Court  on  the  following 

where  a  canal 

passed  through    CSSe :  -*- 

in  which  the  *  By  the  16  G.  S.  c.  66.,  entitled  **  An  Act  for  making 
payabfe  varied,  ^^^  muutaining  a  navigable  canal  within  and  from 
that^e  com-  certain  lands  in  the  parish  of  Dudley^  in  the  coun^ 
SuftT*^^  of  Worcester^  to  join  and  communicate  with  A^Sioun- 
lief  of  the  poor  h^dge  navigation  in  the  parish  of  Kingswinford^'*  it  was 

for  the  amount 

of  tonnMge  dues  actually  earned  there,  and  not  for  a  part  of  the  wfiole  amount  earned  along 

the  whnle  line  of  the  canal,  in  proportion  to  the  length  of  the  canal  in  that  parish. 

enacted, 
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enacted,  that  certain  proprietors  therein  named  should       18271 
be  united  into  a  company  for  the  better  carrying  on,      JT 
nuJunff,  and  maintaininir  the  said  canal.  againu 

TlM  Inhabit. 

.  By  the  25  6.  S.  c.  87*9  entitled  '<  An  Act  for  extend-       anu  of 
ing  the  Dudlof  Canal  to  the  Binningham  Canal,"  it  was,  '^^^ 

amongst  other  things,  enacted,  that  from  and  after  the 
making  and  completing  the  said  intended  canal,  the 
shares  created  by  virtue  or  in  pursuance-  of  that  act 
diould  become  consolidated  with  the  shares  in  the  then 
Dudley  Canal  Navigation,  and  all  distinction  between 
the  same  should  cease  and  .determine,  and  the  Dudley 
canal,  and  all  matters  and  things  relating  thereto, 
and  the  canal  and  other  works  to  be  made  and  com- 
pleted by  virtue  of  that  act,  should  from  thenceforth  be 
and  become  one  joint  navigation  and  concern,  and  the. 
whole  of  the  income  and  profits  arising  from  such  joint 
navigation  and  concern  should  be  paid  unto  and  equally 
divided  amongst  all  and  every  the  proprietors  thereof 
according  to  their  respective  shares  therein. 

By  the  88  G.  8.  c.  121.,  which  was  passed  for  making 
and  maintaining  a  navigable  canal  from  the  Dudley 
Ouial  to  the  Worcester  and  Bimutigham  Canal,  it  was 
enacted,  *<  that  all  subscribers,  towards  carrying  on  and 
completing  the  intended  navigation,  should  be  entitled 
to  and  should  receive,  after  the  said  navigation  should 
be  completed,  a  proportion  of  the  profits  arising  as  well 
from  the  intended  navigation  as  from  the  Dudley  Canal 
Navigation,  according  to  their  number  of  shares;  and 
every  body  politic  or  corporate,  person  or  persons, 
having  sudi  property  ui  the  said  undertaking,  should 
respectively  be  deemed  proprietors  in  the  whole  con* 
cem  in  proportion  to  every  such  part  or  share  which 

they 
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1827*  they  or  he  should  be  possessed  of  towards  carrying  on 
the  same." 

The  KxMo  ,  .  n      1 

against  By  section  34.  it  was  further  enacted,  "  that  the  com- 

The  Inhabit-  «  .  ,       i ,  -  .  .         ,  i 

mnts  of  pany  of  proprietors  should  from  time  to  time  be  rated 
to  all  parliamentary  and  parochial  taxes,  rates,  and 
assessments  for  and  in  respect  of  the  lands  and  grounds 
taken  and  used  by  the  said  company,  and  atl  ware- 
houses and  other  buildings  erected  or  to  be  erected  by 
the  company  of  proprietors,  in  the  same  proportions  as 
other  lands,  grounds,  and  buildings  lying  near  the  said 
canal  and  collateral  cuts  were  or  should  be  rated.'' 

Neither  of  the  recited  acts  of  the  16,  25,  or  SO  6.3. 
contained  any  clause  respecting  the  mode  in  which  the 
company  should  be  assessed  either  to  the  parliamentary 
or  parochial  taxes.  The  company  were  empowered  to 
take  different  rates  of  tonnage  upon  those  parts  of  the 
canal  which  were  made  under  each  of  the  said  recited 
acts  of  the  16,  25,  and  33  6.  3. 

By  the  16  G.  3.  s.  44.  the  company  were  authorized  to 
take  certain  rates  or  dues  for  tonnage  therein  specified, 
on  goods  thereafter  to  be  carried  upon  any  part  of  the 
said  intended  canal,  or  which  should  pass  through  any 
lock  of  the  said  canal. 

By  the  25  G.  3.  the  company  were  empowered  to  take 
other  and  difierent  rates  of  tonnage  from  those  granted 
by  the  16  G.  3.,  and  therein  set  out,  for  all  goods  there- 
after to  be  carried  upon  the  intended  canal;  and  by 
section  22.  to  induce  the  proprietors  of  the  Birmingham 
and  Birmingham  and  Fazeley  Canal,  to  agree  to  the  afore- 
said junction  with  that  canal  at  Tipton  Green^  and  as  a 
compensation  for  their  probable  loss  of  tonnage,  in  con- 
sequence of  the  intended  canal,  they  were  empowered  to 
take  certain  rates  and  dues  upon  all  coals  and  merchan- 
dises 


f 
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dises  navigated  along  the  intended  canal,  according  to        1827. 
the  rates  therein  set  forth.  — — 

By  the  33  G.  3.,  the  company  of  proprietors  were  au-        agmnM 
thorized  to  take  various  and  different  rates  of  tonnage        anu  of  * 
from  those  mentioned  in  either  of  the  acts  of  the  16  ^''"''""^»»- 
and  25  6. 3.,  and  which  were  there  enumerated,  for  ton- 
nage and  wharfage  of  goods,  &c.  to  be  thereafter  carried 
upon  the  intended  canal  and  collateral  cuts,  &c ;  and 
by  section  22.,  the  Worcester  and  Btrmnghant  Canal 
Company  were  enabled  to  receive  certain  rates  of  tonnage 
and  wharfage  therein  mentioned,  for  such  coals  and  other 
things  which  should  pass  from  the  intended  canal   into 
or  upon  the  Worcester  and  Birmingham  Canal,  and  from 
the  Worcester  and  Birmingham  Canal  into  or  upon  the 
intended  canal. 

The  land  occupied  by  the  company  of  proprietors  in 
the  parish  oi  Kingswinfordy  for  the  purposes  of  the  canal, 
is  12  acres,  2  roods,  36  perches,  the  whole  of  which  was 
taken  under  the  recited  act  of  the  16  G.  3.,  and  is  one- 
twelfth  part  of  the  land  occupied  by  the  said  company 
of  proprietors,  for  the  purposes  of  the  whole  of  the 
Dudley  CBXitXy  made  under  the  recited  acts  of  the  16,  25, 
and  33  G.  3.,  and  extending  through  the  several  parishes 
oi  Kingswinjbrd^  Dudley^  Tipton,  Sedgley^  Rotdey  Regis, 
Hales  Owen,  and  Northfield. 

The  account  of  the  tonnage  arising  upon  the  whole 
of  the  canal  made  under  the  said  recited  acts,  and  of  the 
expenses  and  outgoings  thereon,  is  kept  als  one  joint 
concern  and  not  separately^  and  the  profits  of  the  whole 
are  divided  amongst  the  proprietors  generally  according 
to  their  shares  therein* 

The  total  amount  of  tonnage  received  by  the  company 
of  proprietors  for  the  last  year  on  the  whole  of  the  canal, 

after 
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1827.       after  deducting  the  expenses,  10  567Q/.  I9s.ld^  tme- 

■"^•"        twelfth  part  of  which  is  472/.  II5.  Irf.,  a  rate  on  one  half 

agninst        of  which  Sttm  (236/.  5s.  6^.)  at  lOd.  in  thei  pound  13 

Mto  of       91.  1 6s.  II  d.y  to  which  the  sessions  have  reduced  the  rate, 

KmoswwFOM).  ^j^^  tonnage  received  during  the  same  period  for  go^d^ 

&c.  carried  on  that  part  of  the  canal,  made  under  the 

recited  act  of  the  16  G.  3.,  which  is  situate  in  the  parish 

of  jfiTtngswiT^c/,  after  deducting  expenses,  is  1208/.  U.  4^ 

and  a  rate  on  the  half  of  that  sum  (604/.  25.  2d.)  at  lOdU 

in  the  pound  is  25/.  35.  4(/.,  at  which  sum  the  company 

of  proprietors  were  rated. 

The  only  question  for  the  opinion  of  this  Court  .wa% 
Whether  the  different  parts  or  extensions  of  the  canal 
made. under  the  several  recited  acts  of  parliament  ought 
to  be  taken  as  one  joint  concern  as  far  as  related  tp  the 
poor  rates,  or  whether  that  part  thereof,  miide  uqd^r 
the  16  G.  3.,  ought  to  be  rated  as  a  distinct  and  aepaxjato: 
concern  ? 

Bussell  and  Whately  in  support  of  the  order  of  sessions* 
By  the  acts  of  parliament  under  which  the  different 
parts  of  this  canal  were  made,  the  whole  tolls  and  profits 
of  the  canal  are  to  be  one  entire  concern,  and  are  tq  be 
divided  among  the  proprietors  without  any  distinction. 
The  tolls  collected  in  the  parish  of  Kingswufford  are 
payable  to  the  company  as  a  compensation  for  the  use 
of  the  whole  line  of  the  canal,  and  not  merely  for  the 
use  of  that  part  which  lies  within  the  pariibt  Uex  v» 
Milion  (a),  Bex  v.  Palmer  (J),  and  Bex  \.  The  Oj^d-- 
shire  Canal  Company  (c) ;  and  if  that  be  s0|  then  the 
whole  of  the  tolls  constituted  the  profits  of  all  the  land 

(a)  ZB.iA.l\2.  (6)  1  J?.{C.546.  (c)  AB.^CU. 

which 
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whidi  the  company  used  for  the  purpose  of  their  canal,        1827. 

and  they  are  rateable  in  the  parish  of  Kitigsnoinfordf  for 

that  proportion  only  of  the  entire  profits  which  the  land       againsi 

TTielnhablt- 

occopied   by  them  in  that  parish  bears  to  the  whole       ante  of 
of  the  land  occupied  by  them  for  the  purposes  of  the 
canal. 


Batley  J.  It  seems  to  me  that  in  amending  this  rate 
the  sessions  have  not  adopted  the  correct  rule.  The 
canal  company  are  to  be  rated  under  the  statute  of 
the  48rd  of  Elizabeth^  as  occupiers  of  land  in  the  parish 
fX Ksngsminjbrd.  Tolls,  eo  nomine,  are  not  rateable;  but 
if  the  subject  matter  out  of  which  the  tolls  arise,  be  one 
mentioned  in  the  statute  of  Elizabeth  as  the  object  of 
rale,  then  that  may  be  rated  by  name,  and  the  tolls  which 
oonsdtttte  its  profits  may  be  thus  made  to  contribute  to 
the  relief  of  the  poor.  A  canal  company,  therefore,  is 
liable  to  be  rated  in  respect  of  the  land  which  they 
occupy  in  every  parish  through  which  the  canal  passes, 
and  for  that  value  which  the  land  there  produces. 
Where  there  is  a  long  line  of  canal  extending  through 
diflferent  parishes,  although  the  money  produced  by 
the  tonnage  collected  in  all  the  parishes,  constitute  one 
common  fund  out  of  which  all  the  expences  are  to  be 
borne,  still  the  proportion  which  those  expences  may 
bear  to  the  tolk  collected,  even  in  cases  where  the  rates 
are  the  same  along  the  whole  line  of  the  canal,  may 
vaiy  in  different  parishes.  The  traffic  on  the  canal 
may  be  greater  in  some  parishes  than  others,  or  the 
rates  may  be  unequal,  and  thus  the  net  profits,  which 
oonstitote  die  value  of  the  land  used  for  the  canal, 
may  vary  in  different  parishes.  There  are  twelve 
VoL.Vn.  R  miles 
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1:827^  n^  W  lengjth  of  the  o^  io  )t^f  {i^ri$j^  <^  JSfiff^- 
^j^^T][^  Wnford.  Asftuo^pg  that  the  ,difier^  bfa^c)|ie^  qf  dn^ 
^«tntf  *  cwjial  fa<4  beea  made  ander  one  aict  of  parlia,9i^> 
«DtB  of  I  wi  of  opinion  that  the  company  oi^ht  tpjbe  xi^ffi^  i^ 
each  particul^  parish  in  proportion  to  u^  profit  ymm 
they  derive  from  the  land  there  used  by  them  for  the  pW" 
pose  of  the  canal.  If  a  canal  runs  through  six  different 
paridie8»  and  ,there  is  l;he  same  itra^c  through  ijhe  ]^ole 
li^e  of  the  canal,  every  part  of  the  canal  will  earn  an  eqi^ 
proportion  of  the  tolls.  3ut  i^t  n^iy  h^ppeQ  that  in  that 
part  of  the  canal  situate  in  one  parish,  there  i^ay  be  double 
or  trebile  the  traffic  which  there  is  in  any  other  «of  the  aix» 
Why  are  the  other  pari^es  to  have  iiny  part  .of  |ljbe  )#I^ 
earned  in  ihat  parish  ?  The  land  i^  .tho^  paiiislpi^  ^axr 
tribiiite^  nothing  Aowa^ds  earning  the  sujijp  d^ved  in  the 
9jdier  rpftt-ifih  from  the  v«e  pf  ^e  Jbpnd  itlHrtf  '^  ifip^ 
principle  h  this:  n  caqfj  x:oippaQy  \%  i^i^ {offpSi^qj^iiftt^^ 
the  relief  of  the  poor  in  eof^  j^ilh  )jbr^^  ^hi<^  ^ 
canal  passes  in  proj](ortion  ;to  the  profit  -^I^icl) ,  l4v^ 
derive  from  the  use  of  their  la^  i^  t\^  parish.  V  i^ 
profijt  arifiii:^  from  a  givc^  (^antity  pf  liu^  vai^  ig 
different  parishesj  the  rate  <mu$t  vary  in  Ahe  «ange  4^99^ 
portico.  The  whole  rate  wjU  be  pay^blp  ^Qgt  ,qf  oiie 
cionunoiji  fund*  But  t^en  qacl^  parJ3h  jwil)  ro^v^  few^ 
the  company  a  i^um  in  propoi^tion  tp  wbf^t  t}^  IfO^  ^ 
that  parish  produqes.  if  i^i  thia  iw««9CP  ^\»,\T^)m 
the  effect  of  making  the  r^te  in  I^i^e^igforji  )^iJigh$i:# 
Xt  will  also  make  tjbe  rate  lowjor  in  pther  pariijl^ef^  ^Rr 
these  refisons  it  appear^  to  mp  \ixB%  in  f)^  c^  t^ 
feasioDs  iusve  not  js^oceeded  pn  the  ^q^rr^t  ffrinqfj^ 
hm  that  4^ey  nought  to  have  rate^  the  iopq^ny  for  |^e 
tonnage  receiyed  by  tb^  cQippapy  w  tfiafc  p#i*./^  th^ 

canal 
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eaniJ  wiach  k  in  Xangswinford^  ^nd  tthat^  therefore,  the       1S27. 
rate jou^t  to  he  amended  Uy iinakipg it  261.  S$.  M.  jhmKMMm,   ^ 


Hm  Cobibit- 

HoLBOYD  and  Littli^ale  Js.  xxHtowared.  Mm  of 

_  ,    ,    Kniaswnrrou. 

Bate  ameniled. 


Sfafltf  uras  to  have  argued  against  die  order  of 


Doe  on  the  demise  of  R.  Were,  W.  Were,  and 
S.  Were,  ^^'n^^  Cole. 

1?JE0TMENT  for  the  recovery  of  the  moiety  of  Whwethe 

JLI4  ^  m  ¥  owner  of  cer- 

certtdn  Iwds  and  premises^  situate  in  the  parishes  ^^  i<n^  ^r 

deed*  descril>- 

cf  IjoiiUf$)eU  and  ChursfoWg  in  the  county  of  Peocn^  ing  them  u  in 
At  the  trial  before  Gaselce  J.  at  the  last  assizes  for  orbimsdrMid 
the  county  of  Depon,  the  plaintiff  h^d  a  verdict,  sub-  tJ^^I^!^ 
ject  to  the  opimon  of  this   Court  on  the  following  o^^^'^di^^ 

^^u^  »  ^^^^  limitedy  end 

appointed  the 

Uti^  hssors  of  the  plaintiff  made  title  under  ^a  deed  of  »°>f. )<>  c  D. 

*•  "  for  Iife»  hut  no 

ccMOCveyance  from  one  Walter  PrideauSi  which  recited,  Hverjofwiun 


ifbat  he  was  indebted  to  them  in  a  sum  of  SOOO/^  m^  Held,  that  the 
that  he  had  agreed  to  secure  the  wne  by  demising  an4  aa  a  valid  grant 
assigning  the   premises    thereinafter  mentioned;  that  ofthat'^ln^ 
h»'  ptmeuwce  of  an  agreement  recited  ip  the  deed*  Seo^^Son* 
#id  in  oondderation  of  Ss,^  he  Pridemx  did  demise,  ^•^'^' 
'hfkseg   gr^ant,  ^ssign^   transferj   and   set   over,  direct 
linogit,    ai\^    appoint   unto   M.   Wlere^    W.   Were^    and 
&.Were^  m  trpatee^i  ibeix  execuj^s,  administrators, 

R  2  and 
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1827.  and  assigns,  all  that  moiety  or' half  part  of '  atid  iii 
p^ff  fVr  ^^  ^'^^^  messuage,  &c.  lying  and  being  in  the  town 
^^*  of  Kingshridge^  and  therein  particularly ''described, 
CoLx.  which  said  premises  were  then  in  the  tenure  6r  occu- 
pation of  the  said  Prideccux^  and  the  reversion,  re^ 
mainder,  rents,  issues,  and  profits  thereof^  and  oi  every 
part  thereof;  and  also  all  that  the  nioiety  of  and'  iii 
all  that  capital  messuage  Barton  Famij  and  demesne 
lands  called  or  commonly  known  by  the  name '  6T 
Hatch  Arundel,  situate,  lying,  and  being  in  the  parishes 
of  Loddiswell  and  ChurstoWy  in  the  county  ot*Ueddn'; 
and  which  said  last-mentioned  premises  wefe  hereto- 
fore in  the  possession  of  one  A*  RendeU  ati^'^of  tfi^ 
said  JV.  Prideaux,  and  do  contain  in' ^  the!  Vhdle  ^b^' 
estimation  150  acres  or  thereabouts  (be  the  same  more^or 
less),  and  are  now  in  the  possession  of  the  said  if^.xVi' 
deaux  and  of  Samuel  Cole.  The  indenture  tlietiV  aror 
describing  two  other  moieties  or  half  parts  uiidivided  of 
a  messuage  and  tenement,  and  of  a  barn  situ&^e'fn  't%e 
parish  o( Loddiswellj  in  the  possession  bfJoatifia  SaUTiHerhf 
proceeded  as  follows :  "  and  alt  houses/  outKou^is,  tUL 
profits,  &c.  hereditaments  and'  appurtenances '^&iiyS- 
ever  to  the  said  moieties  belonging,  an5'  tfie^-reversion 
and  reversions,  remainder  and  remainders,  recils,  "suit?, 
and  services  thereof^  and  of  every  part  thereof 'aritfl^l 
the  estate,  right,  title,  interest,  term  and  terinsolf'  yi^rs, 
use,  trust,  property,  claim,  and  demand  wh'itsoever  fcf 
him,  IV.Prideauxj  his  heirs  or  assigns,  eiflier  iil^law'6r 
equity,  of,  into,  or  oiit  of  the  sarfie  or  any  part  'tliei^iblj'^o 
have  and  to  hold  the  said  moiety,  or  half  part  6^iii€^^d 
messuage,  tenement, 'or  dwelling-house  in 'Kingsmdgej 
with  the  appurtenances,  unto  tfie  said  A.  Wsre'y  ^JV.'Wefe^ 

and 
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aadriS.  Wfreyiheir  executors,  administrators,  and  assigns,  1S27* 
fix>n^  the  date  of  the  ^ndenture^  for  and  during,  and  unto 
t^e  full  end  and  term  of  2000  years  thence  next  ensuing,  'Wui 
and  fully  to  be  complete  and  ended,  yielding  and  paying,  ^ 
therefore^  yearly  and  every  year  during  the  said  term, 
unto,  liin^^  W.^Prideaux^  his  heirs  or  assigns,  the  rent  of 
9pc^  pe^^er  com  if  the  same  should  be  lawfully  de- 
If^andecji;  ^and  to  have  and. to  hold  all  and  singular  the 
•fji^eri^l  moieties  or  half  parts  hereby  demised  and  as- 
^igOjed,  or  ^ejEitioned^  or  intended  so  to  be,  situate,  lying 
apd  b^iag  in  the  several  parishes  of  Loddisnoell  and 
l^^tfrstfnOf  with  their,  and  each  and  every  of  their  several 
ai^d'^  re^^ctive  rights,  members,  and  appurtenances 
|^tO'tb|e  said  /Z.  jr.,  W.  fV.f  aiid  S.  W.^  their  executors, 
^troqj  the  day  of  the  date  thereof,  for  and  during  all  the 
J^^tf^  ^fe  of  tbe  said  W.  Prideaux  without  impeachment 

i    ;T^e  4irusts  as  to  all  the  premises  were  declared  to  be 

^fl^^^i;^  when  K  fK,  W.  fF.,  and  S.  W.  should  think 

|;^r9per*^   Th^i^  were  covenants  by  W,  Prideaux^  that 

^  had  full  power  to  convey  the  same,  and  a  right  of 

^n^^yen  to  KW.^W.  fV.j  and  S.tV.    This  indenture 

was  duly  executed  by  W*  Prideatix  at  the  time  of  its 

d^^  i^o  livery  of  seisin  was  indorsed  on  it,  and  no 

(foy^dfj^o^  was,  offered  that  any  had  in  &ct  l^n  made. 

/|^e  defendant,  Samuel  Colcy  before  and  at  the  time  of 

^^^^z^ej^^tjon  fff  thi&  indenture,  was  tenant  from  year  to 

^y^f  jtf^^j^.j^ncfeflrtar  of  part  of  the  lands  and  premises 

^^ifOfjffm^fA  in  the  deed,  and  therein  described  as  being 

j  ^tu^f^^n  ^he  p^hes  of  Loddiswell, and  Churstow. 

;.  ^I^r  tj^e  ,^xecution  of  this  indenture,  viz.  in  October 

T^SSfif^lfVmJpri^e^  became  a  bankrupt,  and  the  defend- 

R  3  ant, 
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"~^'      of  <sbe  plaintiff,'  defeadod^  this'  ndioD  of  e)BGtmeaBift  under 
Wkiiif        an  indemaily  fron  the  asmgiiMtt  of  W.  Prtieam^ 


Goiis;     «      JFM&//  for  tbe  lessors  of  tbe  pfauMift    Tin  qUesdmi 
in  this  oase  isy  wlMther  tke  deed  was  aQfioiea^  wilhont 
Dverj  of  seisb,  to*  pass  die  estate  kk  tbe  fends  ki'dn^ 
paj^ish  of  XoefdMtoeU  to  tiie  kssoivef  llie  plaintiff  fiv  d» 
life  of  the  grantor.*    The  lessor  of  the  phdntiff  hdd^arae^ 
^leeisiiMi  expeetantOB'  die  detavminationrof  CUf^aleOanc^ 
and  that  will  pa8S>  by  the  wwd  gi^mit  frithont-  liwiy^ 
It  i»  tine,,  that  in*  order  ta  piss* »  btAxAA  interest  ia 
possession-,  livery  of  seisin  is  eslMntiid^  unksa  the  'eo#** 
veyanee  takes  effiwt  under  the  statute  of  uses*f  hot,  • 
reversicm.  ezpeetant  on  an  eMafo  of  frtehold,  ^Sm 
years,  passed'  by  grant  with'  the  attornment  of  the  UstmaAt 
before  the  statnto  of  the  ^Atme^  c.  IS.  «9.<  On  IM.  40W4- 
2Elackst.Com.Sl1.    ShepheriCs    Touchstone^  2V(U  9M^ 
1  Sound.  SS8.  n.Sk   Bacon^s  AbrUgmeni^  Lgase^THK  -And 
if  it  so  passed  then,  it  will,  since  the  stotdte^  piss  hfgnat^ 
without  the  attornment  of  the  tenant.    It  may^  perhapsy 
be  said,  that  although  a  reversion  expeetuc  on  the  d*" 
termination  of  a  freehold  term  HKtfM  pass  by  thedeedy  yet 
that  ihia  bang'  a  reversion  e3qiecladtlon*the'«tetateitt^. 
ation  of  a  term  for  years,  it  will  not'paier  bv^LMMth 
ssvM7,  S68i9  and  Lord  Gok^s  Commit'  o*  the  kitoirgtcM 
tita^  and  XiVlfefofs,  s;  5V^  sfie^,  dwt  there  ir  n^  6h^ 
tiaetiim'  in'  this  respect  betivvctn  a* revei^()tt  expedial  en' 
the<  deteranatien*  of  a^liteehold  tefm^  and  oM  eftpectontd 
en-  the  determinadon'  of  a  term  fbr  year^    A  tensmsy 
from  yeai^  to  y^ear  is  a  temr  ibr  yearsf  Bolting  Tk  Ifiir* 
/iR^(^)v    Assuming  that  the  d^  wtts»  1lo^  leitenditfl  to 

(a)  I  Campb.  517. 

pass 
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land;  and  if  iiid^wotdii  m  th«  Aetd  ap«  mrftoknt  Ibf  Atfft 
purpcM^^  the  GoOrf  will  give  efibot  tsiy  the  miokt;  Am  ^^^ 

Cdbndgt  eoMr^  It  MM  bt^  ooneeded,  tbii«  al  pMBes 
8fliAed<  of  «  fir^elrokt^  of  whnk  a  lessee  fof  years  ia  ol' 
psaseasiotfi,  Mkj  tiaAsfer  hi#  reversionary  itftarest  by 
deed'  wMsottt  Hlvery  ef  seisin^  But  h^re^  Waiieir  Prideawfi 
¥ras  in  posMSifoti  of  mntie  jNort  of  fhe  ptemiaeB  btefidedf 
to^  h»  eottveyec^j  and  libose  wSf  nol?  pu^  by  thiD  deedl^ 
Iki^  aotton  i»  broih^ht  to  ^eeovei^  those  fAremises^  of 
irinah  GKfe^aft  fhe  flmewlien  the  deed  wa»  atectttedv  waa 
la  j^Memon.  Tht  deed  doea  noc  profesn  to  i^ratt  fihei 
iaftijioa  itf  any  fK^mses}  Ml  describea  the  prettisetf 
sai^^  to'  be  reeovered^  as  being  in^  the  posdession*  o# 
TM$9r  FHde^mtt  and  of  ^muel  Cote.  It  is  elear,  there*- 
iimttlbat  it  tfttf  the  Mention  of  the  parties  that  vxt  iMM 
itadhte  |)6fi6esSk)n  of  the  lands,  aild*  not  the  mere  re- 
twAMi  df  Ihem^  Ahooldf  pass^  It  b  a  presamption  of 
IpMy  reaalMg'  ftom  the  deed,  diat  Prideaux  and  Ccle 
wele  jolnMeRanIa  of  the  estate ;  and  then  the  possession 
of  0oe  il^ould  be  th^  possession  of  both.  Now  if  a 
gmbtQi^*aad  hie  tenwt  are  ia  possession  of  an  estate^ 
and  Ibe  deed  of  grtfit  does  not  point  out  what  piMt  waa 
ia  Us  owl  posaasok^H  a&d  whelt  m  that  of  the  tenai^f^ 
hot  piofissaes.  to  pass  an  immediate  freehold,  the  one  will 
nM  paaS'  w^thont  livery  of  seLiin,  iuid  the  odier  will  not 
p«M».b<4ceciierit  was  not  the  intetttion  of  the  grantor* 

'*  ■  ,  ■ 

Bat;<et  J* .  I(  is  laid  down  disiiDctly,  in  Co.  IMU  4e&a^ 
^jjafXig^mmt  be  seised  nX  two  acres  in  fet^  and  letteth 

(a)  S  WUu  75.  (&}  5  ^.  <i-  a  101. 

R  4  one 


1 827.       one  of  them  for  ytsLi^-^voA  ^itsndip^ Jaimb  ibtal^liQtfi 
^     ,  by-  feoffoioB  W  iMkofb  la  cbactev  joT  ftcfibait^  .and  -Bsketti 

Dos  dm.         ' 

Wiw  livery  in  the  acre  io/ fio^siMitoa  m.<M|Eicioibolk»  jOBly 
Cou.  tb^.  acre  in  pgssewoiir  paaM^'by  tfatliyMy*. ,  Yet  ii  ifae 
lesiee  aUOTOt  UiQ  xtyeniw  oSftimtrtiQaf^Atikff^  kf  the 
deed  and  attQrnment."  » And  Iti9gAQp^tafiapyrttdiLlqr% 
<<  So  it  19  if  any  man  ai^  afease,  aadbj^  d^;gnHil'the 
reversion  in  fee^  bere  the  freeboU  Hfiib^itttiniiiicnl  <^tbe 
lessee  by  the  deed  doth  paiss^  whieb  ii  iniiliea#Cliviai9u7 
Now  that  is  an  authority  tp  shew,  that  where  lands  are  in 
possession  of  a  tenant,  the  reversioner  may  convey  his 
interest  by  deed  All  lands  lie  in  livery  or  in  grant :  and 
they  ^  not  lie  in  livery  where  the  party  intending  to  con- 
vey cannot  give  immediate  possession.  Here  l^rid^atx 
had  the  f]:eehold  in  him,  but  tlie  right  of  possession  was 
in  his  tenant.  He,  therefore,  had  a  reversion  expectant  on 
the  determination  of  the  term.  Now  a  reversiop%  wl\icb 
is  a  vested  right,  lies  in  grant  There  can  be  n(^  dokllt 
that  this  instrument  has  words  fully  sufficient  to  op^ra^ 
by  way  of  grant.  On  the  short  ground,  that  where  the 
right  of  possession  is  in  a  tenant  for  years,  tlie.  right  pf 
the  landlord  is  a  reversion  expectant  bi^  the'  d^ter- 
mination  of  the  tenancy,  and  lies  in  gran^  ana  nqt 
in  livery,  I  am  of  opinion  that  the  reversion  of.^t^e 
.  lands  sought  to  be  recovered  passed  by  the  deed: 

«...  ^  -'     T      .  I       I    "   •        '       ' 

. '  H6LI10YI)  J.    The  passage  cited  from  G>.  2/i&.  49  a.' 
"  "    "  '*  is  decisive  to  shew  that  the  reversion  passed  by  (bis 
•'   "      deed  to  the  lessors  of  the  plaintiff. 

.'  .'.    I  '  '.    ' 

•. ./  .1  '    .   LiTTLBDALfi  J.    If  Prideoux  had  been  in  aclual  pos- 
^.s^SfiioQ  of  these  pifimise^  .and' intended -to^^lMivticiMh^ 
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hit  -hm^Mbt  t»  «  Btfaogor,  he  ought  to  have       l6f7. 


Xjos  d^m* 


flelbarediKiliiu  But  poMMion  being  in  a  tanont  from 
ycnr^ift'ydU'y'i'HdAtttJtf  bad  anly  a  rdvenion,  and  in  Wm^ 
older itc^  ctofmf  that  i^viersion  to  the  tenant  in  pos-  Cots. 
ataiiobjr '«9uM^  bvvre* rdkasad  bia  right;  but  the  proper 
npdeiof  flashing  a  Kevenion  to  a  stranger  not  in  pos* 
ia  bf  gmnu  -Here  Pridamt  has  granted  the 
ibfitbddeed  in  question  to  the  lessors  of  the 
);dfwti^wbo.aniendtied  to  recover.  . 

'^'  ^ '•  '*'•  '  Judgment  for  the  plaintiff. 


-no J  <j'  ^   ' 


The  King  asainst  The  Inhabitants  of  Great 


<jfiw  ni'i" 


"t? 


BOWDEN. 

TYjPOn  appeal  against  an  order    of    two  justices,  Upon  m  ipecial 
whereby  they  removed  J.  Harding^  his  wife,  and  ofquarterM*- 

jii..   <ru  '.=»•-  ,  iio«i found, 

childr'en,  from  the  hamlet  of  Sutton^  in  the  parish  of  that  a  pauper 
JiiJ    ru-V'  Ji   ' '     ■'  '     '     *.  -^T      .  «  •  t       -  hired  himself  aa 

LastoTf  \n  pe  county  of  Northampton^  to  the  parish  of  ottlertoaninn- 

Grea  Bamden^  in  the  county  of  Leicester,  the  sessions  ^^  or 

con&nned  the   order,   subject  to  the  opinion   of  this  J^butha 

"^  Tfie  pauper,, «/•  Harding^  came  to  one  HamshaWf  an  «^?*?'^*'"» 
.  '/f*  -^.!.    .         »-      **  and  ha  lodged 

innkeeper,  residing  in  the  parish  of  Great  Bowden^  and  i^nd  boarded  in 

his  master  a 

asked  for  a  place.     Hamshaw  had  no  objection,  and  put  bouie,and  that 

^V  V  4  •       V  .<    ^  <  ^  ^  eiUier  the  mai- 

him  on  as  an  osder,  but  said  that  he  did  not  mean  him  ter  or  lerrant 
to  iiave  a  settlement,  as  the  parish  was  very  particular,  termined^e 
No  earnest  or  wages  were  given,  but  the  pauper  was  to  JJ^*^^^, 
have  what  he  got  as  osder.     He  had  his  lodging  and  *' ^  '^^'^ vf 

"t(y\  ihuVM'  ,\    Ti'j        ' V  «>    o  that,  upon  tiiU 

^  Sndiog,  this 

Imif  ^ii|>Mlmliia <idbtaaf Mtot  t6'ltt»e  tean  part  #r  tfia  etmtract  betwaea  the  parties,  aod» 
consequently,  that  there  waei  not  any  general  or  yearly  hiring,  and  that  no  aattlencnt  waa 
^Hifai»y  eerfing  under  it. 

his 
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TlittXiiHi 


hmve  left  at  «D7  tiaie  Im^  pleased,  or  ihemaster  im^ 
hsve  taratd  hiaft  away  an  any  time.    The,  punpar  livad^ 
am*  of       wiA  Hamskttm  as  ostler  mdiif  thea^  terias  about  a  year- 
DKH.    ~    and  atliatf#    The  aessient  were  of  ^ptokm  lb«t  4hiiB : 


a  geneml  hirnig»*  followeil  by  a  service  ^  abd>v^  a  yeflr^K 
and.  diae  tbe  aiasMr^a  fenugrka  at  the  Ham  of  bnrbigs 
oodd  not  pveteiil  the  pnpet*  froaft  ffining  i»  MltteineM^ 

Tieifgerf  ia  siipport  <^  the  order  of  sessiooa,  con- 
tended it  was  a  term  implied  in  every  general  bk*. 
ing,  that  either  party  should  be  at  liberty  tovdefennbie 
the  service  when  he  pleased.  {Bqj^  J.  If  that  be 
80^  it  would  not  be  a  hirii^  for  a  year;  vmcfex\  .a 
yearly  hiring  the  servant  is  bound  Xa  serve^  and  tbe 
master  to  employ  him^  during  the  whole  year.]  Tlym  it  * 
must  be  admitted,  that  if  it  were  part  of  the  original 
contract  that  either  party  should  be  a£  liberty  to 
determine  the  service  when  he  pleased,  there  was  not 
in  this  case  any  hiring  for  a  year,  but  that  is  a  fact 
found  by  the  sessions,  and  a  conclusion  drawn  by  them 
from  the  evidence,  and  founded  perhaps  on  the  opinion 
entertained  by  the  master  and  the  servant  of  their  righta 
under  the  contract  That  opmion,  however,  cannot 
alter  the  effect  of  the  contract,  which,  being  general,, 
was,  in  law,  a  contract  for  a  year.    Bex  v.  Stockbridge  (a). 

Noian^  contra^  was  stopped  by  the  Court. 

Baylet  J.    This  clearly  would  be  a  general  hirin^j^ 
unless  it  were  a  term  engrafted  upon  the  contract  that 

(a)  BwT.  S.  C.  759. 

the 
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tbepatiper  might  laave,  ot^Hhat  the  master  mig^t  tarn       1837*' ' 
him  awajr  at  any  time.    It  is  said  that  this  is  a  mere       --"— *  - 

■^  "^  The  Kiiro 

Gondnsien  dvawn  by  the  sessions  from  the  evidence.       ag^iinat 

The  InliabiW 

and  that  it  was  net  a  condid<m  engrafted  on  the  eon-  anti  of 
tract;  but  inaaisincb  as  »  general  hiring  kais  bee*  held  ^Lr. 
to  be  a  hirii^  ibr.a  yeaiv  M>d  as  in  a  yearly  hiring 
there  is  no  such  condition  implied  by  \am  that  dther 
pa#ly  doll  be  aUe  to  drtamnie  the  sente  al  aiiy  dhie^ 
I  tfainh  we  masH  fake  it  iqpon  the  findix^  that  k  was 
pnrt'of  tlie«o&traet$  that  th^  paiptiea  shenhl'  be  al  Uberty 
sate^d<^i»tyBeaBd;  and  if  tiiitt>  be  so^  thetf  the  ottse# 
of  iter  T.  CMtis^  Parishy  York^)j  md  Mea  y^  ZVtw* 
iilUJgr{i)  are  decisdve  audioridev  td'shev^  thafi  timf  eon^* 
titet  iit  thia  dise  wse  not  a  hiring  Ibr  a  year/  No 
setBedMtat,  tBetdbrei  was  gained  bjf  the  service  nade# 
il(f  Amf  f2Me' order  of  sessions  must  bd  quadied. 

ii<KLltGrrar  and^  Lm!E&Diu&  Js.*  ebnoBri!edb> 

€>i«ker  ef  senons' 9iasbM> 

(a)  3i.4-C459» 


952  C4Smw  XRINITX.TSll^M 


ifisKr^ 
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The  KiNo  ugainu  The  Injbabitaiits  of 

Tlt0Wfi&ID,O£. 


A  pauper  6»t  TJPON  appeal  agaiost  an  order  of  jqstices^  wberdbgr 

recollected  \^ 

himself  io  the  ,      M.  Aoom^  aod  bis  .wi£b,  and . childceov  V9^&^.^x^ 

worltboiue  of 

the  parish  of  moT^d  from  tha  parish  of  Tratxibriige^  io.  the:mmt;  <if 

WM  about  four  WiUSf  to  the  parish  of  Chatham,  in  the  county  of  4h^ 

Henmiamed  ^®  sessions  quashed  the  order,  subject  to  the  opinion  of 

iJTth'iilJtnor  <»^Courtonthefol^^                     ,                   .       > 

of*"^T°  He*  '  The  pauper's  first  reoollections  were  of  his,.  IjM^sg  Jn 

afterirard»m».  jj^  workhouse  at  Cbothom  j  he  supposed  h«  maH  te 

ned,  and  lived  *                       "                 . 

in  another  pa-  then  about  fouT  Qx  five  jears  old.    He  never  ^fiifif.Jt^f 

rish,  but  when 

out  of  work,  he  fiiither;  and  his  mother  was  not  in  tbevi^piJuM>tiSi9;WiHi 

two  different  him*    He  Staid  in  the  workhouse  untU  he  .vas^ir4i3i;n 

^^ofA.,  ^  or  fimrteen,  when  he. entered  on  board  a  .man<^«^^ 

"t'^iev^by  ^^  aerved  in  various  ships  dU.  the  year  181 4, .  ^jl;l^ 

Sat^A  tut  ^^^  ^  Ttmobri^Sf  and  married  tlier?v.  3^fngl<HUpf 

received  money  ^^jp^  ^  JYowbridgei  he  wcnt,  witU  fais  wjfe,  tp  tbft.w^kh 

from  them  to  ^ 

enable  him  to  house  at  Chalhanif  where  he  stayed  oaqr^  tbw,,tb)r^ 

return  to  the 

parish  where  he  weeksj  during  which  time  he  was  nwuiptaiijied  thfXq^AiQr 

Melons  having  th«  |i8iush  of  ChaOum,  and  on  goic^  4way,waft  ft^ry- 

wrnJt"^tS^  nished  by  tbepari^  pfl^ifers,  of  CAfl^w.jWilh.iOWp 

!?.!*Se^'lm^  pound  in  mon^,  and  a  pair  of  shpea;fox^.  bvp,apfl|J?is 

5^™^*^*^'  wife  to  return  to  STrowSri/g^*    H^.r^^unped  t^ff^ 

The  fact  of  ^p^  r^piained   th^re  about  .  t^  y^frs, ,  ik1^  ^  beipg 

the  pauper*!  "                  w  .          ..     .u^^           ^  »> 

remembering  «gain  out  of  worjc^  he  Went  to.  ChalJuim^  «g^$  vlfh 

four  years  of  his  wife  «lid<  &inily»  wSi  stayed  thjsre  iab9iM  t)ii6e  w^^efcs 

rah  of  ^.,18**  in  the  workhouse,   and  whilst  there,  was  maintained 

^t^e^  by  Chai^my  mA  at  the  expiration  of  ttot  lime  re- 

born  there,  Ceived 
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ceived  one  pound  in  money,  and  a  pair  of  shoes  for        ISQIfi 

himself,  his  wife,  and  each  of  his  children,  and  pro-      _ 

Hie  Kixa 
visions  to  return  to  Trotsbridges  at  the  same  time  he        agmnu 

Hia  Inhabit-  ' 

was  desired  by  the  Chatham  overseers  not  to  return  to  ants  of 
ehathoM  agMil  iridibut  aik  order  or  ptes.  He  then  '^•^'~™"- 
returned  to  Trowbridge,  at  whieh-  place  he  was  after- 
wards relieved,  and  thereupon  moved,  by  order  of 
magistrates,  to  Chatham.  The  parish  registers  ct 
CKaiXbrn  were  sebrch^  by  the  pauper,  but  no  entry 
^tas  lovmd  dr  his  baptism,  nor  of  any  person  bearing  his 

Bingham  in  support  of  the  order  of  sessions.  •  Relief 
^ven'tb  a  pkuper  i^esldent  withm  the  relieving  parish,  is 
Ho  evideiioe  to  prove  a  settlement,  because  overseers  aM 
bourid  to  gi^e  rdtef  whether  the  pauper  be  setded  there 
or  elsewhere.  Rex  v.  Chadderion  {a).  In  that  case  the 
relief  w^  confined  to  a  single  instance,  but  in  JSor  V« 
€^thafn{h\  'relief  had  been  given  several  times  to  the 
panper^  husband;  and -he  had  in  two  instances  been  r^- 
^ern^4ntokhepofOf-botisefer  a  fortnight  together,  and 
i!tad'1>el»j  buried  at'  tli^  eotpence  of  the  parish ;  and  there 
^fi  b^^'e^d^ne^  to  sh^W  a  settlement  in  any  bther  pkce^ 
And  btill  k  ws(s  held  to  be  lio  evidence  of  a  settlemettt  ifi 
tb^  rd!6v!h^f)aMh.  ^  80  in  this  case  the  parish  0iB6«f6 
w^re^'bdund  to  ibldntaiii' the  pauper  while  he  was  ri^  .  . 
iJitleti(f'^Uiil''the  '^ttriih,  whether  he  was  Setded  th&r^  ^ 
6r'ii6%  and^  ih^efone,  the  reGef  ^veti  wlas  no  cftldetidb 
■of  tettlfeiiient  'ftfls  dear 'that  there 'was  no^evidtooe  ' 
'Uist  tb^  pauper  was  \)of  n  -in  Chatham,  ibr  the  baptismal 
tfefe?Stef 'has  been  held  not  to  be  evidence  o^tbe  platoe  <tf 

birth, 
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>imiiiir       bae9  m  afmnsb  when  ^e  ^iraalovr  «r  five  jeaxy  of  t^gi^ 

aojr  (ssOsFf  ^  tfao  l)a|ittwii  <»f  imy  fieicioi^  X9i»iniii«  Ivf 
mnHW  Asfwmwg^lit  iQ itku^  C9se  tbere>wM(  s^iq^  ^gviir 
4en«0  &r  4^6  ^aMipos  Ac  pr^ewM  tM  (the  piNMI^  Pm 
nettM  w  ia^Amii  M  ^m  ^  qM&9»  of  ft(«  |pr  ibm 
^mieififh  "TAi^  fNLiqpw  '^«i  rcMey/ed  to  7Vi^iii(r?<(gv  :$(i 
well  as  in  Chaihamj  and  the  presumption  t^  tb^^  Kih^ 
relief  givoi  in  Chatham  was  given  to  him  as  casual  poor» 
epd  ipot  as  a  peiaoD  ^^ttled  in  1|he  parish*  Itia:fis^the 
He^fimi^  nhmr^hcjr  own  o^odosii^  ftofidithe  evideoo^ 
m4  ha;vi|Ag  4ow  «^  this  G^f^  wjfl  i^ot  4i$t9irb  th^ 


Mfr&fU^ffiT^^  Jtis^HWr  too  dearly  ^9tabUshedty 
fUMy.Ch^9tkm{b%  ito}ie.4i6puted»  that  Tcli^f  |^vep  to 
A  pamiief  imdsnt  withia  fhe  relieving  {Mvrish»  ii^  mit 
isiq4w<^ofase|ttk«m»ti9thatipiMn4.  Btit  this  jcase  i$ 
4iiA3guish4>Iefra9»lftui<^  The  piaiah  ofi^ts  jotf  C9la^ ' 
>Uiii  fHX  looly  .Ciontinued  Ao  <:eljeve  Ibe  pauper  for  a  pMt 
ietfgk  of  twa,  but  after  hehad  ceased  to  re^ri^e  xa  C^t^ 
Mmt  he  refMimed  oo  twodiffiBreiH  ocoasioBS^  and  was  not 
JsmXy  i:alie(ired  by  4he  parish^  but  had  money  giv«m  iiim  to 
^^Isawbaae.  Thsit  laooey  was  hiteaded  to  support  hw^ 
m^  4ie  had  4aft  nhe  paiuihi  and  vm  hi  eflM  ^e  sao^ 
^ing  m  if  (the  paqMi  offiqers  had  ittlietved  him  wMie  he 
mm  niUkpt  M^  atiotAker  parish.    In  Ae  JD|«^  ^  JSm- 

(a}5J9.4'C.506.  (*)eJSM»4<to.  (e)  €bm&flrftadl,S64. 

■ 
IS 


t9iisigB|l)(NiglvtiU>at  that  pw  ^u%UpU  Ut  caise  41  piwr    _«f<»^ 
A  aBttLBiOfiAt  Iw  l3irth« 

jiyuoe  &t^j9(.iB'yipg^^ii^fP  ^  {mupier  while  j^e  i$  Jwud^t 
V^^  <^  j)fr4fBt%  W  no^v/i4!9iNce.thiitiie  K/j^s^Moi  tbcipp, 
JfriJ^'^Um^^^^  Ac  &^^  pjrov^  ia  this  fi«6e  fO||ld  Iwd 

.<flft>WPy  ^6  dmwo  ^^I'o^  tben^.  1$  10  A^  iiM^eiSttQr  pf 
4sfpdeja  t}^,Sf^  wfp^er  tl^^ivUig  re^of  itoi^fi^^ 
reandeDt  ivjthin  a  pari^b^  may  ^r  may  Qot  qn^er  mrtm^ 
circumat#pce^  h^  ^ndeufie  j^om  which  .the  ses^ioQ^  vifif 
cfns^dp  ^sM  ^  if^y  w  i^^med  wa«  ^QttWd  pin ;% 
j;^ym^  -Pfl^hr  Fi9r  ft^nwwg  that  ibcire  ^as  sptf^ 
f^dpgiiy  .^  t^  tcai^  to  iifiirjrwt  ^^ch  a  ^^iqgi  it^wi^ 
fpr,^^^pfi  to  dcfkw  the^  9WU/^Qnckui^Qfifyoff^fki9 
ml^le  |9F^^QC^  Th^  JtMvee  4ow  ^1  <^^  )[  d^k'  *hep^ 
k^^imi  ^^4  '^tk^  fm^  to  wi^vrmt  |is  ia  a^yii?e  tha( 
Ibftr.  fiOBSteipn  is  WW»g-  R^Wewt^thf  pWj# 
first  z€CoUected  him.aetf'AP  tfy^.wodf^mm  H'CAiUif^ 
^  ^!>t9ffi^  4<^  ttbft  ^ofhhpuse  at  Chatham^  the  pariah 
officers  of  that  parish  were  bound  to  maintain,  him  until 
tbey  could  aapertain  where  hb  settlement  ivas^  and  that 
mis^ibe  a  very  difficult  matter.  The  relief  giveii  undc^ 
suck  ciircumstaDces,  was  no  evideoee  that  the  pauper  was 
petlled  in.  the  parish,  because  the  parish  officers  wexe 

(«)  6£afr»498. 

bound 
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1837.  bound  by  law  to  maintain  btm  until  they  could  ascertain 
where  his  settlement  was.  It  is  true  that  the  pauper  on 
oettiMMi  two  occasions  returned  to  Chatham^  and  was  not  only 
aatt  of  relieved  by  that  parish,  but  had  money  given  to  him 
to  take  him  back  to  TYcwbridge,  which,  it  has  been  said, 
was  equivalent  to  relieving  him,  while  resident  in  another 
parish.  Relief  given  to  a  pauper  while  he  is  resident  in 
another  parish,  is  a  distinct  acknowledgment  by  the  re- 
lieving parish  ,that  they  believe  him  to  be  settled  there. 
But  giving  the  pauper  money  to  enaUe  him  to  remove  to 
Trowbridge^  was  no  acknowledgment  by  Chatham  that  he 
was  settle  there.  Assuming,  therefore,  that  it  was  ques- 
tionable upon  the  evidence,  whether  the  relief  was  given 
to  the  pauper  as  a  settled  inhabituit  or  not,  and  diat  the 
sessions  might  have  inferred  that  the  pauper  had  been 
relieved  by  Chatham^  because  he  was  settled  there,  that 
was  not  a  necessary  conclusion.  Being  a  quesdon  of 
fiu:t,  it  was  for  the  sessions  to  draw  their  conclusion^ 
and  I  cannot  say  that  their  dedinon  is  wrong.  The 
mere  fact  of  the  pauper's  having  first  remembered  him- 
self in  Chatham^  when  he  was  four  or  five  years  of  age^ 
is  not  any  evidence  of  his  having  been  bom  in  that 
parish.  Upon  the  whole,  I  think  that  die  sessions  have 
drawn  the  proper  conclusion  from  die  evidence^  and 
diat  their  order  must  be  confirmed. 

Order  of  sessions  amfirmed; 


Where  a  land- 
owner suffeied 
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1827. 


The  Marquis  of  Stafford  against  Coynet. 

'^PRESPASS  for  breaking  and  entering  the  plaintiff's 

close  with  carts  and  horses,  and  breaking  posts  and  the  public  to 

chains.     Pleas,  first,  not  guilty.     Second!)',   a  public  yeak  a  road 

highway  over  the  locus  in  quo,  and  that  the  posts  and  c^[atefor a!i 

chains  were  wrongfully  placed  there  by  the  plaintiff.  c"puhn'ofc'ar- 

^^plicatioD»  traversing  the  highway  and  new  assign-  Hdd*SiatthU 

ment  of  trespasses  extra  viam  with  carts  laden  witli  was  either  a 

limited  dedica- 

coak.     Piea,  a  public  highway  over  the  locus  in  quo,  tionofiheroad 

-  11.1  1  1    .  I  to  the  public  or 

for  .ciirts  laden  with  coals,  and  issue  thereon.    At  the  no  dedication 
trial  before  Garraw  B.»  at  the  Stafford  Lent  assizes,  a  licence  re- 
1827,  it  appeared  in  evidence,  that  in  the  month  of  tbafapenon 
February  1820,  several  persons  residing  at  Lane  End^  ^^\ongS\e^^o^ 
beioe  anxious  to  open  a  communication  between  that  after  noUce  not 

^  ^  to  do  so,  was  a 

place  and  Wesion  Coynej/^  sent  a  petition  to  the  plaintiff  ^^S"?!'"'  t- 
(who  had  lands  lying  between  those  two  places)  for  his  there  may  be  a 

limited  dcdica- 

concurreiice.  The  plaintiff*'s  agent  wrote  and  ocnt  to  tionofahigh- 
several  of  the  petitioners  an  answer  containing  the  fol-  lic. 
lowing  observations:  <*  It  must  not  be  forgotten,  that 
Lord  Siaffbrd^s  estate,  through  which  the  projected  road 
is  wished  to  be  carried,  is  full  of  coals  open  to  the 
market^  and  in  course  of  being  worked.  Under  these 
circumstances,  his  Lordship  considers  the  conveyance 
through  this  estate,  of  coals  belonging  to  other  pro- 
prietors, to  be  quite  inadmissible,  and  if  any  road  is 
opened,  he  will  expect  that  a  prohibition  of  the  carriage 
of  such  coals  through  his  estate  shall  be  part  of  the 
plan.  It  will,  of  course,  be  understood  that  Lord  Staf- 
ford considers  the  other  land-owners  fully  entitled  to  lay 
Vol.  VIL  S  the 
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1827.       the  same  prohibition  on  the  conveyance  of  coals  dirongh 

their  estates,  which  it  appears  necessary  to  stipulate  for 

Staffoko      in  his  own  case*''    A  cominunicatM>n,  signed  by  sererai 

ogninU 

CoyMxr.  inhabitants  of  Latie  Endy  saying  that  they  should  be 
glad  to  have  the  road  made  upon  the  terms  above  men- 
tioned, was  afterwards  sent  to  the  fdaintiflTs  agent.  The 
road  was  accordingly  commenced,  that  part  of  it  which 
ran  through  the  plaintiff's  estate  was  luade.bjr  him  at 
his  own  expence,  the  residue  was  made  under  tbcf. super- 
intendence of  the  surveyor  of  the  highway Si  and.  paid 
for  by  subscription.  None  of  the  other  Iand-owne» 
insisted  upon  any  prohibition  as  to  coal-carts  pasung 
through  their  estates.  The  road  was  ooiD{]ieted*a9d 
opened  to  the  public  in  October  1820.  About  ^  year 
after,  the  plaintiff  caused  two  posts  to  be  erected)  one  at 
each  side  of  the  road  running  through  his  estate^  &nd  to 
one  of  these  a  chain  was  attached.  Several  itistancea 
were  proved,  in  which  a  servant  of  the  plaintiff  had^ 
by  the  directions  of  his  agent,  stopped  ooal-iparits  pAssju[[lg 
along  that  part  of  the  road,  by  putting  the.chfun  p^^tSP^ 
it.  In  1826,  the  driver  of  a  coal-cart  being  stopped, 
broke  the  chain  by  direction  of  the  defendantr  &nd 
passed  along  the  road,  through  the  plaintiff's,  «ft^t^  and 
for  this  alleged  trespass  the  action  waa  cqfguiienoed* 
On  the  part  of  the  defendantf  inany.jii^tAPde^.  vere 
proved,  in  which  coal-carts  bad  pi^^  fil<H)g  l^^e.jpoad 
in  question  without  interruption,  apd  U  did  ^Wi^  appear 
that  carts  or  carriages  of  any  other  descriptipp,  bad.  ever 
been  interrupted.  It  was  also  proved  that  H^  plak^^ilT'a 
steward,  when  applied  to  on  the  sut^ject  of  repairlQg  this 
part  of  the  road,  replied  that  Lord  Sfqffbr4  .^OMU.bave 
nothing  more  to  do  with  it,  and  that  the  p94J|sbr  lOigbt 
repair  it  or  suffer  it  to  be  indic^d,  .  It  was  #fterj9mr43  K^ 
paired  at  the  expence  of  the  parish^  and  3tati}te:*dutj  was 

done 
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done  upon  it.  Upon  this  evidence  for  the  defendant,  it  was        1 827* 
contended  that  by  throwing  open  the  road  to  the  public  for       Tl 
a  whole  year  without  putting  up  a  chain,  the  plaintiff  had      StArroftD 
dedieated  it  to  them  for  all  purposes,  and  that  he  could       Cotmit. 
not  afterwards  restrict  the  uses  of  it.    Or  if  that  were 
not  so,  still  that  the  sufiering  the  road  to  be  repaired  by 
the  surveyor  of  the  highways,  at  the  expence  of  the 
pariah;  amounted  to'  an  abandonment  of  the  restriction 
upon  ^  or^nal  dedication.    The  learned  Judge  told 
the  jury  that  a  dedication  to  the  public  for  a  year  was  a 
dedication  in  the  eye  of  the  law,  and  that  if  there  was 
a  dedioalion,  the  agreement  could  not  bind  the  public 
r^ti;  '^  And  he  left  it  to  them  to  say  whether  there  was 
a  dedicAtioii;     Under  this  direction  the  jury  found  a 
T&t^et'tot  the  defendant,  but  the  learned  Judge  gave 
the'plaitltiflr- leave  to  move  to  enter  a  verdict  in  his 
&voar  fbr  'l^.,  If  the  Court  should  think  him  entitled  to 
reodver  upod  the  case  as  proved  at  the  trial.    A  rule 
nist'fblr'dtat  purpose  was  obtained  in  Easter  term; 
agi^Hst  Which 

•Jert^^md  lUisMl  Seijt.  shewed  cause.  There  are 
tiMiqiieMMs'lh  this  fiase,  first.  Whether  the  plaintiff 
coidd'ttMte  tfter' e<e^tioii' in  question?  as  he  clearly 
iatttd^^'t^^tArate'tUe  ibad  public  sub  modo.  There 
is  Hb'^^ltttt^  bf^^Uch  a  restricted  public  highway. 
iHathnfi'9.  <Cbald  not  the  plaintiff  give  a  public  road 
fer  e^tfalil''^ut^oses[  onljr,  ex  gr.  for  a  footway?]  Yes, 
birt  ^(heni  he  eo^Id  not  exclude  any  persons  on  foot; 
so' bere^'  having' made  a  road  public  for  horses  and 
tix^  he  ctinnot  esfclude  any  carts.  The  next  question 
Isl  WhiethM  the  restriction,  if  it  could  by  law  exist,  was 
iMiil'ftfdt''al)andoried?'  It  appeared  that  the  plaintiff's 
^nt;''wheh  ^ktltl^tiy'as  t6  thte  itdte  of  the  toad,  and 

S  2  some 
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1S27.        some  threat  of  indictment,  declared  the  plaintiiF  would 
_    ,.  ^  have  nothinir  more  to  do  with  it;  that  the  parish  might 

The  Marquis  of  ^  '  r  o 

Staffokd      repair  or  suffer  it  to  be  indicted,  as  they  thought  fit. . 

against  ,.  .  m  •  i_       i«     11 

CorvKY  That  was  a  clear  relinquishment  to  the  parish  of  all 
right  in  the  road ;  and  the  surveyor  of  the  highways  from 
that  time,  with  the  knowledge  of  the  plaintiff's  agent, 
always  repaired  the  road,  and  caused  statutenduty  to  be 
done  upon  it. 

Taunton  and  Campbell  contr^,  were  stopped  by  the 
Court. 

Bayley  J.  I  am  of  opinion  that  this  rule  must  be 
made  absolute.  If  in  law  there  can  be  a  partial  dedi- 
cation of  a  highway  to  the  public,  it  seems  to  me  that 
the  road  in  question  was  so  dedicated.  I  am  disposed 
to  think  that  there  may  be  such  a  dedication,  but  if  not, 
then  in  this  case  there  was  no  dedication  at  all.  The 
defendant  contends,  that  there  was  a  general  dedication ; 
but  looking  at  the  whole  of  the  evidence,  it  is  impossible 
to  say  that  the  plaintiff  ever  intended  so  to  give  the 
road.  The  public  must  take  secundum  formam  doni ; 
if  they  cannot  take  according  to  that,  they  cannot  take 
at  all.  Neither  was  there  any  sufficient  evidence  of  a 
subsequent  unrestricted  dedication  to  the  public.  User 
is  evidence  of  dedication,  but  it  is  evidence  only;  and 
most  of  the  instances  in  which  coaUcarts  bad  been 
stopped  had  occurred  during  the  two  years  next  before 
the  trial. 

HoLROYD  J.     I  am  of  opinion  that  the  public  have 
no  right  to  the  road  in  question,  except  according  to . 
the  grant  of  Lord  Stafford^  to  be  proved  either  by  user 
or  by  the  letter  of  his  agent     In  principle  I  see  no 

objection 
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objection  to  a  partial  dedication:  and,  at  all  events,  the       1827« 
right  eiven  cannot  be  more  extensive  than  the  irift  _    , 

®        ^  ^     ^  ^  ®       The  Marquis  of 

imports.     If  a  restriction  cannot  by  law  exist  as  to  a     SrArrotD 

11  1  !•  ngninst 

pablic  way,  then  the  grant  was  only  a  licence  revo-  Cotnby. 
cable.  Perhaps,  indeed,  an  user  of  the  way  beyond  the 
restricted  right  might  not  make  an  innocent  party  a  tres- 
passer ;  (or  the  sufferance  of  such  more  extensive  user, 
without  objection,  would  be  evidence  of  licence.  But 
in  this  case  there  was  no  such  licence,  and,  therefore, 
the  plaintiff  is  entitled  to  recover. 

LiTTLEDALE  J.  I  entertain  some  doubt  as  to  the 
possibility  of  making  a  partial  dedication;  but,  at  all 
events,  there  was  not  in  this  case  any  evidence  of  a 
general  dedication,  and  therefore  the  plaintiff  is  entitled 
to  have  the  verdict  entered  in  Iiis  favour. 

Rule  absolute  {a), 

(c)  Set  Roberts  ▼.  Karr,  1  Camph,  S62,  ii.  Rex  ▼.  The  Inhaintanis  of 
NorthtmpitmshiTe,  2M,iS.  S62. 


Reed  against  Deere. 
A  SSUMPSIT.     The  declaration  stated,  that  on,  &c.  Where  a  party 

jl\.  ,  i         1   •     •/«•  declared  upon 

at,  &c.  It  was  agreed  by  and  between  the  plamtin  two  written 
and  defendant  to  refer  two  causes,  in  one  of  which  Seed  ^^^  ^^ond^of 
was  plaintiff  and  Deere  defendant,   and  in   the  other  J^ngVere* 
Beed  was  plaintiff,  and  Deere  and  one  Cook  defendants,  "^^^^^^^^^ 
to  A.  B.  on  the  usual  terms,  and  that  the  costs  should  "^^^  ^^^ 

'  counts  upon 

each  separately; 
and  it  appeared,  when  the  inslniments  were  produced  in  evidence  by  the  plaintiff,  that  the 
iirst  only  waaatamped :  Held,  that  the  second  oould  not  be  read  in  evidence  to  support  the 
plaintiff's  catve,  but  might  be  looked  at  in  o'der  fo  ascertain  ^'hcther  the  first  was  altered 
by  it,  and  that,  therefore,  tlie  plaintifl*  could  not  exclude  the  second  agreement  and  proceed 
upon  the  counts  setting  out  the  first  only. 

S  3  be 


PxXftX. 
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1827*  be  in  his  disoretion,  and  the  reference  sliould  be  made  a 
~~"~  rule  of  court  in  the  usual  manner;  and  afterwards,  to 
agaiHti  wit,  on,  8u2.  it  yfB&Jurther  agreed  between  the  said  parties^ 
that  all  costs  should  be  in  the  arbitrator's  discretioBy 
and  that  the  parties  should  abide  by  the  arbitrator's  de- 
cision, touching  the  snl:jeot-niatters  of  the  said  two 
actions,  and  what  he  should  see  fit  to  be  done  by  the 
parties  thereto  respectively,  so  that  his  award  sbpnld 
be  made  on  or  before  the  first  day  of  Michaelmas  term 
then  next,  or  such  further  day,  not  exceeding  the  first 
day  of  Hilary  term  then  next,  as  the  arbitrator  might 
appoint.  Breach,  that  defendant  xevdEed  the  anthori^ 
of  the  arbitrator,  whereby  plaintiff*  lost  tb^  beneQt  of 
great  expenses  incurred  by  him  in  prepaiSng  to  proceed 
upon  the  reference.  There  was  another  csount  stating 
the  first  agreement  only,  and  others  steting  generaUy 
t}iat  the  parties  had  agreed  to  refer  certain  matters  in 
difference,  and  that  the  defendant  afterwards  remked 
the  arbitrator's  authority.  Plea,  the  general  issue*  At 
the  trial  before  Bosanquet  Seijt,  at  the  Her^md  ^ring 
assizes,  1827,  on  behalf  of  the  plaintiff^  a  letter  was  pro* 
duced  written  by  the  defendant,  wherdn  he  said,  ^*  I 
consent  to  the  causes  (those  mentioned  in  the  dedar* 
ation)  being  referred  to  ^.  &  in  the  usual  terms,  and 
the  costs  to  be  in  his  discretion,  and  the  tefertoce  to  be 
made  a  rule  of  court  in  the  usual  manner/'  The  plain- 
tiff^'s  attorney  sent  an  answer  accepting  the  f>rc^osal, 
and  this  was  stamped  with  an  agreeitaeQt-stalnp4  The 
defendant  and  the  attorney  for  the  plaintiff  afterwards 
met  before  the  arbitrator,  and  then  indorsed  and  signed 
upon  the  back  of  the  letter  above  mentioned^  written  by 
the  defendant,  the  second  agreement  stated  In  the  first 
count  of  the  declaration.   This  was  not  stamped.   Canrp- 

bell, 
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hell^  tot  the  defendant)  contended  that  this  second  agree-  1827. 

ment  wied  BsaiteriaUy  from  the  first,  and  could  not  be  — - 

read  in  e^enoe  for  want  of  a  stamp ;  and  that  the  first  agama 


cbukl  not  support  the  action,  that  having 
been  put  an  end  to  by  the  second.  For  the  plaintiff  it 
was  contended^  that  he  might  rely  apon  the  count 
statiBg  the 'first  agreement  only.  The  learned  Judge 
being,  of  a  diflfetent  opinion,  directed  a  nonsuit.  In 
EasAertttm  a  rule  msi  for  a  new  trial  was  granted; 
and  DOW 

CampbeU'tHumed  cause.  The  decision  of  the  learned 
Jadgeiat'  the  trial  was  perfectly  correct.  The  counsel 
fiir  iharpbriotiff  produced  both  the  agreements  in  support 
of  tfaa  aottoB ;  the^  second  was  not  allowed  to  be  read 
ibr  wtmi  of  a  stamp.  Then  he  contended  for  a  right  to 
rest  hia case  vpoQ  the  first  agreement  alone;  but  as  a 
seoondihaS  been  produced,  which,  iti  the  opinion  of  the 
learned' Jadge^'wied  materially  from  the  first,  the  plain- 
tiff was*  in  the'  same  situation  as  if  that  first  agreement 
had  never  >  been  made.  Suppose  the  plaintiff  had  re- 
covered upeli  the  first  agreement,  then  by  stamping  the 
second  be-  woidd  have  been  in  a  situation  to  maintain 
anothcv  action.  Hffl  v.  Paiten  (a)  is  directly  in  point. 
[BoylR^vJi  There  the  party  declared  upon  the  policy  as 
altemd»3^  Anothar  action  was  ailerwards  brought  by 
£GVs»i4f5igh^«r  V.  JPaiten{b\  describing  the  policy  as 
it  ktoo4fibefi>0B  >the  alteration,  but  the  result  was  the 


;  SussaU.  Si^rjt.  contri.    An  instrument  altered  whikt  in 
fieri  x;equirea  oply  one  stamp.    [Hobroyd  J.  The  second 

(•)  8  Boat,  879.  (6)  1  Camph.  72.    9  EaU^  ZS\. 

S  4  letter 


DscRx. 
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J  827.        letter  accepting  the  proposal  for  a  reference  made  it 

binding;  it  was,  therefore,  no  longer  in  fieri.]    Then 

agaifut  the  plaintiff  had  a  right  to  go  upon  the  first  agreement, 
and  the  defendant  could  not  have  the  second  read  in 
evidence  to  shew  that  it  varied  from  the  first,  because  it 
was  not  stamped.  In  Robson  v.  Hall  (a)  an  agreement 
to  make  a  bet^  was  produced  in  evidence  duly  stamped : 
it  appeared  that  after  the  agreement  was  made^  the 
parties  wrote  upon  it  that  they  agreed  to  double  the 
bet :  this  was  held  to  be  a  new  agreement  requiring  a . 
new  stamp ;  but  the  paper  was  received  as  evidence  of 
the  first  agreement,  and  upon  that  the  plaintiff  recovered. 
[^Holrqyd  J.  That  might  be  treated  as  two  distinct  bets, . 
each  of  which  required  a  st&mp,  but  the  first  was  not 
varied  by  the  second.]  The  case  of  Hill  v.  Patten  has 
already  been  distinguished  from  the  present;  and  in 
French f  Assignee  ofHillj  v.  Patten  {b)  Lord  EUenboroi^h 
'  treated  the  policy  as  defaced,  and  altogether  destroyed, 
so  that  no  stamp  could  render  it  available. 

Batley  J.  I  am  of  opinion  that  the  nonsuit  in  this 
case  was  right  In  French  v.  Patten  it  Was  establislied, 
that  if  the  parties  to  an  agreement,  after  they  have 
signed  it,  introduce  an  alteration  which  cannot  be  read 
in  evidence  for  want  of  a  stamp,  still  the  old  agreement 
is  at  an  end.  There  the  alteration  was  upon  the  face 
of  the  instrument,  here  upon  the  back  of  it;  but  that 
does  not  appear  to  make  any  material  distinction ;  for  if 
the  Judge  sees  that  the  first  agreement  has  been  deter* 
mined,  he  may  act  upon  that  knowledge.  It  would  be 
against  the  pdlicy  of  the  i-evenue  laws  to  allow  a  party 
in  such  a  case  to  resort  to  the  first  agreement.     It  has 

(a)  Peake,  N.  P.  C.  127.  {b)  I  Campb.  72. 

been 
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been  argued  that  there  might  be  two  agreements  sub-        1827. 

sisting^  and  that  the  plaintiiF  had  a  right  to  rely  upon 

eidier  that  was  in  a  condition  to  be  read.     But  ir  they        againtt 

are  inconsistent,  one  must  supersede  the  other.     Now 

the  original  agreement  left  the  time  for   making  the 

award  unlimited,  and  that  was  fixed  by  the  second. 

Putting  aside  all  consideration  of  the  stamp  laws,  the 

first  agreement  was  no  longer  in  force  after  the  second 

had  been  made. 

HoLROYD  J.  I  am  of  the  same  opinion.  According 
to  the  judgment  of  Le  Blanc  J.  the  case  of  French  v. 
Patten  differs  in  one  respect  from  this.  He  observes, 
that  the  akeration  was  made  upon  the  very  face  of  the 
instrument ;  .and  proceeds,  ^  I  cannot  say  that  it  is  the 
same  thing. as  il]  the  memorandum  had  been  written  on 
&  different  instrument."  But  it  seems  to  me  that  as 
soon  as  it  appeared  on  the  plaintiff's  case  that  some 
further  arrangement  had  been  made  after  the  first  agree- 
ment was  signed,  he  was  bound  to  shew  what  that 
new  arrangement  was,  in  order  to  prove  that  the  old 
agreement  was  still  in  force.  It  has  been  urged  that 
the  new  agreement  could  not  be  received  in  evidence  at 
all,  either  for  or  against  the  plaintiff.  But  although, 
under  such  circumstances,  the  Court  cannot  notice  the 
particulars  of  the  agreement,  it  may  take  notice  tliat  an 
agreement  has  been  made  relating  tib  the  subject-matter 
of  the  action.  It  is  every  day's  practice,  when  a  witness 
gives  parol  evidence  of  a  contract,  to  ask,  whether  it 
was  reduced  into  writing  ?  If  he  says  it  was,  the  Court 
must  take  notice  of  the  existence  of  that  writing,  and 
require  it  to  be  produced.  And  if  it  be  not  stamped  it 
cannot  be  read  in  evidence,  and  the  plaintiff's  case  fails. 

Lit- 
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1827.  LiTTLEDALE  J«     The  ternts  of  ihefirst  agreement  were 

qualified  by  the  seoond.  Then  the  first  agreement 
taken  by  itself  is  at  sn  end.  As  to  the  alteration  not 
being  upon  the  &ce  of  the  instrument^  I  cannot  under- 
stand bow  it  makes  any  difference  whether  Ae  alter- 
ation is  so  made^  or  upon  another  part  of  the  same 
paper,  or  upon  a  different  paper.  The  effect  is  the  same 
in  each  case.  Then,  as  to  looking  at  the  s^ootid  agree- 
ment, the  Court  may,  in  all  cases,  so  far  allow  parol 
evidence  of  a  written  agreement  as  to  ascertain  that  it 
relates  to  the  sobject-maftter  in  disoiisnoD.  -  I^  indeed, 
a  plaintiff  gets  through  his  case  without  gifing  the 
defendant  any  opportunity  of  mentionitig  the. written 
agreement,  the  latter  must  produce  it,  and  he  cannot 
avail  himself  of  it  unless  it  be  duly  stamped.  ^ 

Ruledisohar^. 


De  Beau  voir  against  Welch  and  AnQ.th^r. 


By  the  general  HTRESPASS  for  destroying  gates  and  fences.     Pleas, 

turnpike  act,        A  r^  ;,  ,  ,.       .   ,        /.  i»  ^ 

3  G.  4.  c.  196.  first,  not  guilty.  Secondly,  public  right  of  foot. and 
enacted,  *<  That  Carriage  way  over  the  locus  in  quo.  Issue  thereon.  At 
roadALvtm     ^^®  ^"^^  before  BufTougk  J^  at  the  ^cf/cshire  Si^moier 

completed^ 

the  lands  or  groonds  constHvtssg  any  fimnnr  lotds  or  load^  or  «o  mqcfa  and  such 
part  or  parts  thereof,  as  in  the  judgment  of  the  trustees  may  tliereby  become  useless  or 
unnecessary,  shall  «Dd  may  be  atoppad  up,  and  diicdnttbued  as-  pu&Ue  higfaitfays  (unless 
leading  over  some  moor,  heath,  common,  uncultivated  land,  or  waste  ground,  or  to  some 
church,  mill.  Tillage,  town  or  plaee,  landi  or  tenements,  to  which  sudi  riew  road  does  not 
immediately  lead,  and  which  may  therefore  be  deemed  proper  to  be  kept  o]^,  eith^  p  a 
public  or  private  way  or  ways,  for  the  use  of  any  inhahitiint  at  large,  or  any  individuia  or 
individuak) :  "  Held,  that  the  exception  did  not  take,  away  from  the  trustees  the  pow^r  of 
stopping  up  the  roads  therein  mentioned,  but  leh  them  at  their  discretion  to  do  so  or 
noc,^  and,  therefore^  that  the  trustees  m^t  stop  up,  and  give  up  to  the  owner  of  tb« 
adjoinins  land  an  old  road  leading  to  a  church,  &c.,  to  which  the  new  road  did  not  immedi- 

assizes 
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in  1626)  tba  plbintifiP  bad  a  verdict  subject  to  the        1827* 
apinioii  of  this  Court  on  the  followinir  case : «—  _  _ 

The  locus  in  quo  bad  formed  a  part  of  tax  old  agabut 
turnpike  road)  leading  £rom  the  soiidi  end  of  Ba^ 
icck  Lane^  in  the  Batk  road,  to  Hogmoor  Cdppke,  on 
the  way  towards  Pangboum.  It  was  bounded  on  both 
aides  by  lands^  whidi,  with  the  exception  of  two  fields» 
belonged  to  the  plaintiff  In  1825,  the  trustees  of  this 
raed  formed  a  new  line  of  road  from  the  soudi  end  of 
Boskmi  Lane  to  Hogmoot  Coppice,  over  the  plaintiff's 
lands.  After  the  new  road  waa  opened  to  the  public^ 
th^  made  an  order,  dated  the  6th  of  February  1826^ 
that  ao  much  of  the  old  turnpike  road  leading  ftom  the 
sooth  end  of  Bostock  Lane  towards  Hogmoor  Coppice^  as 
lay  between  the  point  at  which  the  said  old  turnpike 
road  touched  the  road  leading  from  Beading  towards 
SpeenAamlandf  and  the  point  at  which  the  said  old 
turnpike  road  touched  the  road  leadmg  from  the  saul 
Beading  and  Speen/iamland  roads  towards  Bradfield^  and 
containing  in  length  four  furlongs,  twenty-nine  poles> 
and  ibr^  yards,  or  thereabouts,  and  so  much  of  the 
said  old  turnpike  road  as  lay  between  the  point  at 
which  the  same  road  touched  the  said  before-mentioned 
road  leading  towards  Bradfieldj  and  the  point  at  which 
the  said  old  turnpike  road  touches  the  road  leading  by 
the  parish  church  of  En^efieldj  towards  Thealef  and 
containing  in  length  three' furlongs  and  ten  poles,  or 
theiseaboutsy.  and  also  so  much  of  the  said  old  turnpike 
road  as  lay  between  .the  point  at  which  the  same  road 
to^cl^ed  the  road  leading  from  the  parish  church  of 
Bil^efleldi  towards  Ndrth  Street^  and  the  point  at  which 
the^n^w  Hn^  of  turnpike  toad  ti^osied  the  said  old  tum^ 
pike  road,  and  containing  in  length  seven  furlongs  and 

six 


Welch. 
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'SIX  poles,  or  thereabouts,  should  be  stopped  up,  and 

wholly  discontinued  to  be  used  as  a  hii^hwa}',  and  that 
DeBeautoxr  . 

against        the  Several  pieces  of  old  turnpike  road  so  ordered  to  be 

-stopped  up,  should  be  given  up  to  the  plaintiff,  the 
owner  of  the  adjoining  lands,  pursuant  to  the  agreement 
of  the  same  date  between  them.  By  this  agreement, 
after  reciting  the  above  order,  the  trustees  agreed  to 
•give  up  to  the  plaintiff  so  much  of  the  old  road  as  ^as 
ordered  to  be  stopped  up  in  exchange  for  his  lands 
-occupied  by  the  new  line  of  road.  Possession  of  the 
•old  roird  -was  afterwards  given  to  the  plaintiff  by  the 
4.ruslees.  The  distance  from  the  south  end  of  Bostock 
Lane  to  Hogmoor  Coppice^  was  thirty-six  poles  less  by 
the  new  than  the  old  road.  The  distance  from  the 
defendant  Welch's  house  at  Englefleldj  to  Till  MtOj  at 
which  -the  inhabitants  of  EngUfield  had  been  accus- 
tomed to  grind  their  corn,  was  considerably  increased 
by  the  stoppage  of  the  old  road.  The  distance,  .also, 
of  the  village  of  Englefield  itself  from  the  Bath  road 
was  increased  by  the  stoppage ;  and  the  distance  from 
thfe  bouses  of  several  parishioners  of  Englefield  to  the 
parish  church  was  also  rendered  considerably  greater. 
On  the  10th  March  1826,  the  alleged  trespasses  were 
committed,  in  order  to  assert  a  continuing  right  of  way 
over  the  locus  in  quo. 

Th/rwhitt  for  the  plaintiff.  The  trustees  had  such  a 
general  jurisdiction  over  the  subject-matter  as  authorised 
them  to  make  the  order.     By  the  S  G.  4.  r.  126.  5. 8 3.  (a), 

the 

(«)  TIic  3  a.  4.  c.  }Qr>,  8.  S?.  enacts,  "  That  it  shiiU  be  lawful  fvr  the 
trastees  or  cotnmissioners  of -every  turnpike  road,  and  they  arc  thereby 
Fully  authorised  and  empowered,  from  time  to  time,  to  make,  divert, 

shorten, 
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the  trustees   of  every  turnpike   road  are  empowered^ 
from  time  to  time  to  divert,  shorten,  vary,  alierj  and' 

DX  BCAUTOIE 

improve  the  course  of  any  road  under  their  care.     By:       againti 


section' 


WXICH. 


abortcn,  Tary,  alter,  and  improve  the  course  or  path  of  any  of  the  Kveral 
and  respective  roads  under  their  care  and  management,  or  of  any  part  or 
parts  thereof,  and  to  divert,  shorten,  vary,  alter,  and  improve  the  course  or 
ppth  of  any  of  the  said  several  and  respective  roads,  through  or  over  any 
commons,  or  waste  grounds,  or  uncultivated  lands,  without  making  satis- 
faction for  the  same ;  and  aho  through  or  over  any  private  lands,  tene- 
meats,  or  bereditamentf,  tendering  and  making  satisfaction  to  the  owners - 
thereof,  and  persons  interested  therein,  for  the  damage  they  shall  sustain 
thereby.  " 

Sect.  86.  enacts,  "  That  after  any  new  road  shall  be  completed,  the 
lands  or  grounds  constituting  any  former  roads  or  road,  or  so  much  and 
such  part  or  parts  thereof,  as  in  the  judgment  of  the  said  trustees  or  com- 
missioners may  then  by  become  useless  or  unnecessary,  [or]  [a]  shall  ormay 
be  stopped  up  and  discontinued  as  public  highways,  (unless  leading  over 
some  moor,  heaib,  common,  uncultivated  land,  or  waste  ground,  or  to 
some  church,  mill,  village,  town  or  place,  lands  or  tenements,  to  which 
such  new  road  or  roads  doth  not  or  do  not  iinmediately  lead,  and  which 
may  therefore  be  deemed  proper  to  be  kept  open,  either  as  a  public  or 
privi|te  way  or  ways,  for  the  use  of  any  inhabitant  at  large,  or  any  indivi- 
dual or  individuals,)  and  shall  be  vested  in,  and  shall  and  may  be  sold  and 
conveyed  by  the  said  trustees  or  commissioners  in  the  manner  herein  men- 
tioned, for  the  best  price  that  can  be  gotten  for  the  same ;  and  the  money 
arising  by  such  sale  shall  be  applied  for  the  purposes  of  the  act,  for  repair- 
ing and  maintaining  such  turnpike  road." 

Sect.  88.  enacts,  «  That  when  any  turnpike  road  shall  be  diverted  dr 
tuned,  and  the  new  road  shall  be  made  and  completed,  such  new  road 
shall  be  in  lieu  of  the  old  road,  and  shall  be  subject  to  the  said  provisions 
and  regulations  in  any  act  of  parliament  contained,  or  otherwise,  to  vrhich 
the  old  road  was  subject,  and  shall  be  deemed  and  taken  to  be  a  common 
highway,  and  shall  be  repaired  and  maintained  as  such  ;  and  the  old  road 
shall  be  stopped  up,  and  the  land  and  soil  thereof  shall  be  sold  by  the 
trustees  or  commissioners  to  some  person  or  persons  whose  lands  adjoin 
thereto,  as  herdnafter  mentioned,  with  regard  to  pieces  of  ground  not 
wanted ;  but  if  such  old  road  shall  lead  to  any  lands,  house,  or  place, 
which  cannot,  in  the  opinion  of  the  said  trustees  or  commissioners,  be 
conveniently  accommodated  wiUi  a  passage  from  such  new  road,  which 
they  are  hereby  authorised  to  order  and  lay  out  if  they  find  it  necessary, 
then,  and  in  such  case,  the  old  road  shall  be  sold,  but  subject  to  the  right 

{a)  Sic  in  the  tUtute,  appareniljf  interpolated  by  mistake. 
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18S7.       section  84^  thtfjr  are  empowered  to  treat  ibr  the  purchase 
of  lands  necessaiy  for  divertiiigi  alteriii|^i  and  improving 

againai       any  sach  road.     Br  section  86.  after-  a  new  load  is 

Yimma, 

oompieted)  the  old  one  may  be  stopped  up  and  discon- 
tinued as  a  public  highway,  except  in  certain  cases 
therein  mentioned.  And  the  first  question  i%  whether 
the  exception  absolutely  ousted  the  trustees  of  their 
general  power  to  stop  up  roads  m  the  particular  cases 
there  specified,  of  a  road  to  a  church,  miU,  &c.  That 
section  proTides,  **  that  afler  such  new  road  shall  be 
completed,  the  lands  constituting  any  former  roads^ 
&c.  or  such  part  thereoi^  as  in  the  JudgnutU  c£  the 
trustees  may  thereby  become  useless  or  unheoessary, 
shall  or  may  be  stopped  up  and  discontinued  as  puUic 
highways  {unless  leading  over  some  moor,  heath) 'Omi^* 
mon,'  uncultivated  land  or  waste  ground,  or  to  some 
churchy  miU^  village^  &c.  to  which  such  new  road  dtoth 
not  immediately  lead,  and  which  ma^  therefbre  be  deemed 
proper  to  be  kept  open  either  as  a  puUic  or  prt^italie  Way 


•  ■  .     *  >i      ,     ■ 

of  way  and  pauage  to  such  landt,  houae,  or  place  respectively^  aopovdipg 
to  the  ancient  usage  in  that  Respect.  ** 

By  4  G^  4.  e.  9i.  <«  87.  it  it  enaotcd,  <«  That  tf  any  pemoa^^udli  Msk 
bimielf  aggriered  by  any  order,  judgment,  or  determiqation  .made,  or  by, 
any  matter  or  thing  done,  by  any  justice  or  justices  of  the  peace,  or  by  any 
trustees  or  eomntissioners  of  any  turnpike  road,  in  pursnanee  olt  this  act 
or  the  said  netted  aci^  or  any  loeal  aot.fiHr  makiiigi  vapair^g^  ^.  n^aifir 
taining  any  turnpike  road,  (except  where  the  order,  judgment,  or  deter- 
mination of  any  such  justice  or  justices,  trustees  or  commissioners,  are 
hereby  deelared  to  be  final  and  cottehist?e^  and  eduept  under  dbeptfrfknlar 
dicumstances  hereinafter  mentioned,)  and  for  whieb  i^o  p^rtlpilar  method 
of  relief  hath  been  already  appointed,  such  person  may  appeal  to  the  jus- 
tices of  the  peace  at  the  next  general  or  quarter  sessions  of  the  peace  to  be 
bold  for  the  oouniy,  4bc*»  whesein  the  oause  of  such  complaint  sfaaUwiaa: 
provided  alwayp^  that  no  ai^eal  shall  be  allowed  against  any  conviction  for 
i|py  penalty  or  forfeiture  which  shall  not  exceed  the  sum  of  forty 
shillings.** 

for 


Wblcw. 


IN  TU£  Eighth  Year  of  GEORGE  IV.  S71 

for  the  use  of  any  mbabitaot  at  large>  or  any  individuar')«  1837. 
This  claiMe  is  not  impemtive  on  the  trustees,  or  in  re*  -^— 
straiDt  of  their  general  power  to  stop  a  turnpike  road  agtmui 
on  completing  a  new  one,  bnt  is  merely  directory  to 
them  in  the  exsrdse  of  such  power  in  the  particular 
instanees  there  eonmerated*  It  will  be  contended,  that 
the  exception  beginning  with  the  word  unless  is  absolute, 
and  that  as  the  new  line  of  road  does  not  lead  imme'' 
diatehf  from  the  defendants  house  to  TiU  MUl^  this  case 
fidls  widiin  it.  But  if  such  is  the  true  oonstrucUon  of 
this  daose^  no  part  of  any  old  turnpike  road  leading 
oror  any  nioor,&c.  or  to  any  mill,  &c.  could  be  stopped* 
For  if  such  a  road  be  turned,  there  must  always  be  some 
plate  {which  stood  on  the  old  line,  the  communication 
fion  which,  to  sobw  ndU^  vUlagey  place  or  landsy  will  not  be 
^immediate  by  the  new  line.  The  object  of  the'  ex- 
cepfion  was  to  indtcatie^  that  if  die  old  road  led  not 
tamards  but  to  some  church,  mill,  <&c.  to  which  the  new 
road  did  not  immediately  lead,  the  trustees  might  stop 
up  the  old  road  under  the  act,  and  might  at  the  same 
time,  if  they  thought  fit,  reserve  a  right  of  way  to  any 
inhabitant,  &c.  Thus. if  trustees  stopped  up  a  road 
leading  to  a  church,  mill,  &&,  only,  as  to  a  cul  de  sac, 
they  might  yet  reserve  a  communication  over  the  old 
road,  if  the  new  line  did  not  lead  to  such  church,  mill, 
ftc,  or  if  a  new  passage  could  not,  in  their  opinion,  be 
conveniently  laid  thereto  from  the  new  road,  pursuant  to 
the S G^4i  oil2%.  s. 88.  Then  if  the  old  line  of  road 
here  stopped  did  liot  lead  immediately  fo,  but  only 
taimrds  ^ome  church,  mill,  &c.,  it  is  not  such  a  road  as 
fidls  within  the  exception,  whatever  be  the  efiect  of  that 
exception;  for  Wright  v.  Bat  tray  {a)  shews  that  a  claim 

(d)  1  Eatl,  Z77. 

of 
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1827.       of  a  prescriptive  right  of*  way  from  A.  to  C.  is   not 
sustained  by  prodf  ot  a  way  1eadin<?  from  A.  ttmards  C, 

f^'*nist  but  interrupted  at  B.  Now  the  old  road  from  tile' 
defendftntV  house  to  THl  Mitt  wils  not  immecliate,  but 
led  to  many  otlfer  places.  The  new  road  Is  as  immediate^ 
though  longer.  The  expressions  in  the  exception,  ^^andf 
which  may,  therefore,  be  deemed  pmper  to  be  kept  open, 
either  as  a  public  or  private  way,''  shew  h.  mantifest 
analogy  to  the  88th  section.  That  section  is  in  parf 
materia,  though  applying  only  to  cases  where  the  olA* 
road  is  sold,  and  not  exchanged  as  in  5. 861,  and'bhteH/ 
vests  a  discretion  iti  the  trustees  to  sell  the  oM  fti^A\ 
subject  to  a  right  of  passage  thereon  to  any  house,  ftc.^ 
which  cannot,  in  their  opinion,  be  conveniently  actfbm-i. 
modated  with  a  passage  from  the  new  ^  road!  THtf 
trustees  having  a  discretion  vested  in  them  by  tlie  act'td 
turn  this  road,  exercised  it  for  the  benefit  of  ^lie  piMfl? 
by  making  a  shorter  line,  and  followed  the  *nrtl*ftlJ 
**  discretio'est  scire  per  legem  quid  sit  justtlm*''(lt)J-'^ 
consulting  the  parallel  act  respecting  stoppitig'  h^hwifyrf 
not  turrtpike,  viz.  55 G;  3.  e.^S.  s. 2.,  which  enacts ^Ht 
highways  may  be  diverted  so  as  to  make  thesame  fietfr#i/ 
or  more  commodious  to  the  public.  The  statute  i S  GIS J 
C.7B.  s.  19.,  repealed  by  the  55  G.  S.  c.  66.  5. 1.,  was  to.th4 
same  effect.  -  Secondly,  if  the  trustees,  having  a  genera! 
jurisdiction  to  order  the  road  to  be  slopped,  exc^6de&*rf 
by  selling  or  exchanging  the  old  road  without  resei'viri^ 
to  the  defendant  a  right  of  passage  to  Tilt'AAut'^ 
shottM'have  appealed  to  the  next  session^,  acfcordAi^^A 
tfcte  statute  4-  G.  4.  e.  95.  s.  67.  to  quash  the  6rder.  -Th^ 
woriW  *<-*nay  ajJpeisl^  have- always  befe'ncbnsttttedtb^W 

(a)  Ktighleif*%  case,  10  Colcct  140«r.     See  Itoolc6*%  case,  5  Cokt,  100  a. 

com- 
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oon^Nilaofy  od  the  party  Moiung  a  ranedy,  Bomdl  ▼•  IStT. 
Be^iUm{a),DummiT.Bi9s{b).  In  Davison  v.  GUI  {c) 
the  order  waa  defisctive  on  the  fiice  of  it.  Weldk  y. 
NaA(d)  turned  oq  an  ex  parte  order  of  jiwtioes»  to 
which  no  plan  waa  anneittd  as  required  by  the  IS  O*  8. 
€•  78.  u  19. 

Tayburd  for  the  defendants.  The  single  question  in 
tibis  case  is»  Whether  the  trustees  had  jurisdiction  under 
the  statutes,  to  stop  up  the  road  which  they  have  oon- 
fejnri  to  the  plainti£f  ?  for  if  they  had  no  jurisdiotion, 
it  can  scarcely  be  contended  that  the  parties  aggrieved 
wane  bound  to  wpgetl  to  the  sessions;  and  if  they  had 
juriadictioDy  it  must  be  conceded  that  this  G)urt  has  no 
power  to  enquire  into  the  manner  in  which  they  have 
eserdaed  «  discretion  confided  to  them  by  kw.  The 
case  has  been  argued,  as  if  the  only  objection  which 
could  be  raised  to  the  stojqpage  was,  the  individual 
of  the  defendant  Wdeh^  in  the  increase  of 
to  die  mill  whare  he  and  the  other  inhabitants 
of  A^gig^GcU  were  accustomed  to  grind  their  com;  but 
diia  is  not  so^  Ibr  the  old  road  led  to  the  village  and 
pariah  diurch  of  Englefieldf  and  to  two  closes  not  be- 
longing to die.plaintiff,  to  which  there  is  now  no  access; 
and  if  in  consequence  of  these  circumstances  the  trustees 
iad  no  power  lo  stop  up  the  old  road,  it  remains  a 
pidiBc  highway,  along  which  any  of  his  Majesty's  sub- 
jects have  atiU  a  right  to  travel.  The  exception  in 
S  6. 4u  c.  126.  s.  86.  includes  a  road  thus  circumstanced, 
far  having  given  to  the  trnatees  a  dueretion  to  stop  up 
raada  generally,  when  they  shall  deem  it  fittmg,  it  pro- 
ceeds lo  qualify  dmt  discretion  by  the  words,  ^*  uaku 

(•)  ^T,n.  1SS.  (6)  6  r.  Jl.  580. 

(e)  1  Sim,  M.  (d)  S  Aur,  S94. 

ToihVIL  T  leading 
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1997*  Ifim^og  Q?er  «flfM  vi^vii^ot  4k})«MiMc€bilrch^'  nuli» 
village  towjm  or  pbiC^^  Unukioto  tdMmont^  fid  ivhioh 
$Heb  a«v  load.  does.  n#fe  immediatclf  leadi;f'  ,aad  .bcse 
itie  6Me  expresalyi  findspdiat  the  M  roviied  lolliie 
yiUAge  oC  SngfefiM^^  It  <«0i  <olmi>u«  ^t^  horimor  lo- 
different  or  beneftcial  to  die  public  at-  laige^tbdaber* 
ation  may  be^  it  has  been  prodiiQtive  oC  great  [irejiidioe 
to  all  tbe  iobabitoB«a  of  ibe  ^IJkigfi  of  JEngl^fyUf  whose 
iMNiaea  ane  now  u^  be  xeadiad  cpily  bji  cuMmitaafticuidi^ 
and  thia  waa  die  praeiae  evii  iigakiat whiiehlhiiiaflo^ 
tioQ  waa  inlaiided  lar  guasd..  tt  ia:  lo  ba  dbaevtad^ -that 
Ihfr  steliite.  &Gk'44  tf*  2i26*  gam  no.  sptMal  lAaiamv; 
and,  tberefoee^  ufider  the  amatructkn  cpnteniifad  far, 
there  was  ni>  i^noedy  againat  the  jodgniant  ofi  the^^eoHi- 
3iii8ai<»eDs,.  even  if  thejr  took  away  thai onfy  road  (adnah 
an  indindkiai  might  have  te  his  owo'preiiisea^  as-lkey 
have  done  in  the  instance  of  the  ehsea  which  jaee/ da- 
awibed  in  the  caser  aa  eBoapted  frecn  the.  kadh  of  ithe 
plaintiff  on  eaoh  aide  of  the  ddiroad.  .The 
iherefoM^.  of  the  trasaBea  wai  liouted^  .that 
fixfended  to  the  lodas  in  qaOf  and  eonaaqiien^thelii^t 
of  thepuUic  waanotestsngnished^  and  the'jdaftiAladta 
eitt  entitled  to  jndgtnent 

Gbrviidd.JDBbL 

.  BastIiEyX  Thin  war  nil  nriinn  nf  titiiipaiiij  iniihinh 
there  was^a  plaa  of  a  pablie  :right  of  vmf*:.-  Thoifanaa 
in  quo  at  one  ttmehadrbcBapartof  e.pnUicldglnfagf. 
Th0  qaeiition  waai;  IE  itihad  dr.  had  sot^bean  poopeety 
mapped  ttp>,ao  at  tte4aaii^/thein|^jafcdid4)^^  and 
eo  aa  t^  vMitbb/xigbbiicfpateteiaiiixii  tfaibplAitiffi? 
The  ease  turtiedam  Ib^codailw^tiootbf^  ftfijiu u  KBB. 
a.  86«  It  w«a  jtoffof^  that  the  troAetehadso^rilghi  to 
make  thejorder  i&r  ata||>iig  up. the iroad.ia^qiiettion, 

because 


MdnH 

WXLCil. 
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bemd»tli4old  rwidled^aa  ehnrch, mffl^j^llfaige,  ftCr  to       IStT. 

vUch  die  ^i«rar0c»fl«l  did  net  imtnadMl^ly  lead.  6boliaii86. 

prbvidei,  that  afier'  suoknew  T(iad  thall  ba  eotnpkted, 

<<  thcr  laiMb  or  giioonda  cotttttituting  a^y  former  road,  or 

fib  madi  and:  suck  part  thereof  as  ia  the  judgment  of 

tha  miateieis  oiay  thereby  become  useless  or  wooiecea- 

aetoy^  st|all  or  may  be  stopped  up  and  disooatiBued  as 

jpnUiQMgbways,  (oaless  leading  over  some  moor,  heath, 

4aammni  unonltif^Fated  land,  or  waste  ground,  or  to  some 

^fawal^isiiU,  viliage^  tow%  or  place»  lands  or  tenements^ 

id.'wlkiriLsoiih  nei^  road  or  roods  doth  not,  or  do  not  im- 

madiately  lead,,  and  which  may  therefora  be  deemed  pro- 

.  per  ita  fae:]Dept  open  eith^  an  a  public  or  private  way  or 

-vaya^  £>if  the  nee  of  any  inhabitant  at  laige  or  any  indi- 

iMdaalooindmdaals/')  The  whole  question  turns  on  this 

^aac^tioB*    If  it  tolms  away  from  the  oommiarionam  the 

poneor  tb  sfeapupevery  road  of  the  description  there  spe- 

dfied,  ihan  they  had  no  jmrisdiction  to  stop  up  the  road 

m  quastioB..   But  if  it  does  not  take  away  from  tlwm 

f  Aeifiower,  but  only  authorises  them  to  leave  c^>ea  roads 

of  thsi  descr^tioa  when>  in  their  diseredoa  tfaqr  shall 

fhiifcflf»Tihen  the  order  in  question  wiU  be  a  valid  order. 

Undoubtedly  the  trustees  would  have  had  no  juris* 

daotifldsto  stop  up  the  road  in  question  if  the  early  part 

of  the  excepting  clause  had  stood  by  itsel£  ^  But  upon 

lib  0areftiL4xiaiBderatian  of  the  whole  of  thifr  clause,  it 

^«0niialo  me  |o  be  clear  that  the  legislatum  intended  to 

give' the  eommissitmers  a  discretionary  power  either  to 

4top<  up  OT'  leave  open^  those  rOads  as  they  mighit  thfaik 

Ifiti.  /'IteplaaBe  contains  two  branches';  the  first  pofails 

dsilidibi(kkripticn'  of  the  roads  to  which  ^  power  of 

Ite  ^ultees  mfay  be  applied';  the  second  teaves'it  to 

the>disaietlan<  of  the  trustees  to  apply  it  or^ot ;  and  it 

t  giives  tfaeasa  fema»kd)le«  power  of  cool^Miagibat 

T  2  which 
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which  -had  pre?iou8ly  been  a  public  into  a*  private  wajr- 
If  the  first  branch  of  the  exception  had  stood  byitselli 
it  would  take  away  from  the  commissioners  all  power  of 
stopping .  up  any  road  leading  over  a  moor,  heath,  &c* 
or  to  a  mill,  church,  &c.  It  would  be  singular,  how- 
ever, that  the  commissioners  should  he  precluded  fifoni 
stopping  up  any  old  road  leading  over  a  moor,  heath, 
&c.,  when  the  new  road  might  perhaps  open  in  a  new 
direction  over  that  very  moor,  heath,  &c.,  and,  the 
termini  might  be  the  same,  though  the  line  of  direction 
might  be  somewhat  dififerent  from  the  old  road.  It 
would  be  singular,  too,  that  they  should  be  preclnde^^ 
from  stopping  up  an  old  road  leading  to  a  cburcl^ 
mill,  &c.  in  every  case  where  the  new  road  did  n^* 
lead  immediately  to  such  church  or  mill,  though  it 
might  lead  to  some  other  road  which  would  perhaps 
give  a  good  access  to  the  church,  mill,  &c.  Ip  seems 
to  me  that  the  lixtter  words  of  the  clause  were  intro- 
duced  to  qualify  the  more  general  expressions  used  in  Jthe^ 
former  sentence,  and  to  point  out  to  the  trustees  in  what 
instances  that  power  might  be  exercised,  bfit  paving 
it  to  their  discretion  to  exercise  it  or  not  as  they  mjght 
think  proper.  This  is  the  only  reasonable  construction 
of  the  clause.  The  clause  says,  first,  that  the  road 
shall  be  stopped  up,  unless  it  is  a  road  of  a  particular 
description ;  and,  secondly,  unless  it  be  a  rpad  which, 
on  account  of  its  leading  to  that  heath,  moor,  &9.,  p^  to 
that  mill,  church,  &c.  may  be  deemed  proper  to  be  kept 
open  as  a  public  or  a  private  way.  The  latter  words  im^ 
port^that  a  discretion  is  to  be  exercised.  To.  he  exp 
ercised  by  whom  ?  Clearly  by  the  trustees  and  commis- 
sioners.  If  we  were  to  hold  that  it  was  only  to  be  exer'* 
cised  by  a  judge  or  jury,  it  would  lead  to  great  litigation, 
for  different  juries  might  form  very  different  judgm^ts 
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as  to  dfie  propriety  of  continuing  the  road  open.  Besicfes, 
the  old  road  or  roads  are  to  be  kept  open,  either  as  a 
pablTc  bt  private  way  or  ways.  If  it  be  deemed  proper 
that  an  old  puJ!>Uc  way  shall  be  a  private  way,  tiie 
piit)lic  rights  are'  at  an  end ;  and  it  will  become  a  way 
to  TO  used  only  by  particular  individuals.  But  unless 
the  comtnissioners  have  this  power  of  making  it  a  private 
way,  ^how  can  it  become  such  by  law  ?  There  is'  no 
legal  mode  of  converting  that  which  has  been  a  public 
wily  ihtt)  a  private  way,  except  by  act  of  parliament.  It 
seems  to  me,  therefore,  that  there  is  an  obligation  on* 
(he  comnaissibners,  when  they  are  dealing  with  a  road  of 
(his^'desciiption,  if  they  in  their  judgment'  shall  think 
nt  that' it  shall  continue  a  public  road,  to  say  so  in 
expi^'  terms  on  the  face  of  their*  order.  The  true 
^OTsmi^tion  of  this  clause  is,  that  the  road  is  to  be 
Hoj^^edupf  unless,  first,  it  is  a  road  of  one  of  the  de^ 
scnplions  specified  in  the  act ;  and,  secondly,  unless  the 
frustees'  deem  it  proper  to  be  kept  open  as  a  public  or 
private  rbad^^  In  this  case  the  commissioners  have  made 
an  oraer  'for  stopping  up  and  discontinuing,  but  have 
m^e  nS^provision  for  keeping  it  up,  either  as  a  public 


or  a  private  road ;  and,  as  it  seems  to  me,  the  conse- 
quence IS,  that  it  has  ceased  to  be  a  public  road,  and 
ft'at  me  justification,  therefore,  is  not  made  out.  The 
iiafejte  iiC?.  4.  c.l26.  gives  no  appeal,  and,  therefore,' 
under 'tW  statute  the  judgment  of  die  trustees  or  com- 
inlssioners  (if  they  were  the  persons  to  exercise  a  judg- 
ment on  the  subject)  would  be  final  and  conclusive,  ^ut 
tlfat  i^efec^  if  it  be  one,  is  remedied  by  the  stat,  4  6r.''4j 
cl95.  i.'^T.'  For  tliese  reasons,  it  appears  to  me  that  the 
focus  in  quo  hiad  ceased  to  be  a  public  way;  and  that,  as 
uie'rij|ht  or  possession  and  right  of  property  were  vested 
in  me  pla^iiff,  he  is  entitled  to  recover. 

T   3  HOLROYD 


CASES  iv  TRINITY  TERM 
HoLROYD  J.  concurred. 

LiTTL£DAi£  J.  The  words  of  the  exception  mani- 
festly import  that  a  discretion  is  to  be  exercised  by  the 
commissioners.  First,  the  word  <<  mm/*  prlm^  &cie  has 
that  import.  It  is  true,  that  in  some  acts  of  parliament 
(as  in  the  8  &9  9V.  S.  c.  11.  s.S.)  the  word  <*  men/*'  has 
been  held  to  mean  **  must/*  but  if  the  word  "  musf*  haa 
accompamed  the  words  ^*  be  deemed  proper'*  in  this  case, 
the  whole  passage  would  have  been  insensible.  The 
word  "  musf*  is  wholly  inapplicable  to  that  act  of  the 
mind  which  the  trustees  by  the  other  words  are  called 
upon  to  put  in  operation.  The  word  ^*  mm/*  cannot  in 
this  case,  therefore,  mean  ^*  must.**  The  word  deemed 
imports  also  that  a  judgment  is  to  be  exercised,  and  the 
words  '*  either  public  or  private  ways"  describe  the  sub- 
ject matter  on  which  that  judgment  is  to  be  exercised. 

Judgment  for  the  plaintiff' 


Attwood  and  Others  against  Munni^gs; 

ilA'^^'  ASSUMPSIT  by  the  plaintiflfe,  as  indorsee^ i«wnp^ 
2SSiSat^**d^  the  defendant,  as  acceptor  of  a  bill  of  exchaog^  foe 

aho  in  pwtnei^  1560/.  Plea,  the  general  issue.   At  the  trial  before  X^r4^ 

ihip,  went 

abrofid,  and  i 

gBTe  to  oeruin  peraoni  in  this  eountiy  two  powers  of  attorney ;  bj  the  fint  of  ^Hii<^,  autno^ 
rity  was  giyen /or  Aani»  and  m  km  mme,  tmd  t9  Ids  %m,  to  do  ceri«iaiip«|^^  «MSU».,(an^ 
amongst  others,  to  mdone  bills,  &c.)  and  generally  to  act  for  him,  as  he  might  do  if 
he  were  present;  and  by  the  seocMid,  mtihtAtf  «•&  ^Yen  •<  far  him  and  oq.bis  be|filfe 
to  accept  bills  drawn  on  him  by  his  agento  or  correspondents.*'  C  D.,  one  of  A,  B.*s 
partners  fand  who  acted  aa  bis  agent),  in  order  to  laise  money  for  {ttymcttt  df  themlitovte 
of  the  joint  concenij  drew  a  bUl,  which  the  attorney  accepted  in  U.  B.*%  name  by  proctur^ 
oHon.  In  an  action  against  J.  B.  by  the  indorsee  of  the  bUl :  Held^  flm,  tl^^  tlir  tiKfni 
of  the  indonee  depended  upon  the  authority  gi^en  to  the  attomeyi  secondly,  that  the^ 
powers  applied  only  to  A.  BJ**  individual  and  not  to  his  partnership  altfliitrs;  Unrcll^/tttf 
the  special  power  to  accept  extended  only  to  bills  dnuvn  by  an  agent  in  ^^p'^^ShfS^ 
that  C  D,  did  not  draw  the  bill  in  quesdon  as  agen^  but  as  partner;  and,'  l^atfy',  ran  itK 
general  words  in  tiie  powen  of  attorney  wwe  not  lo  be  construed  at  InWs  b^t  a4  jg^og^ 
general  powen  for  the  carrying  into  effect  the  special  purposes  for  wbidk  ttiey  were  guren. 

TetUerden 
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Tenierden  C  J.,  at  the  London^  sittings  aft^  Michadmas        1 8S7. 
tenn  ISSS,  a  verdict  was  foand  for  the  plaintiffs,  subject 
to  the  qpinion  of  this  Court  on  the  following  case :  -— 

The  plaintiffs  were  bankers  carrying  on  business  ia 
the  city,  of  London  s  the  defendant  was  a  merchant  en* 
gaged  in  extensive  mercantile  business,  and  also  in  joint 
^>^calations  to  a  considerable  amount,  with   Thomas 
Bu^laghj  Id  essrs.  Bridges  and  Elmers  S.  H^wktt;,  and 
W.  JRoihenf.  Ia  the  year  1S15  the  defendant  went  abroad 
oq.tthe  partnership  business,  and  remmned  abroad  till 
after  the  bill  upon  which  this  action  was  brought  be- 
came due.   .By  a  power  of  attorney,  dated  the  18th  of 
Mt^  1816,.  the  defendant  granted  power  to  W.  Bothery^ 
T.  BurlHghf  and  S..MunningS9  his  wife,  jointly  and  se- 
verally Jar  him^  and  in  his  name^  and  to  his  nstf  to  sue 
for  and  get  in  mionies  and  goods,  to  take  proceedings, 
and  bring  actictos,  to  enforce  payment  of  monies  due^  to 
defend  actions,  settle  accounts,  submit  disputes  to  arbi- 
tration, *  sign  receipts  for  monqr,  accept  compositions; 
^  indorse,  negotiate^  and  discount,  or  acquit  and  dia- 
diarge  the  bills  <^  exdiange,  promissory  notes,  or  other 
D^otUible/seQik^tifaa  which,  were  or  should  be  payable 
to  him,  and  should  need  and  require  his  indorsement ;" 
tor'-^fSH  his  ships,  exeeute  biBs  of  sale,  hii^  on  freight, 
eflftct-ikistom^t  ^'  buy,  sell,  bsertet,  exehteige,  eitport 
ii^\atp(nt'tSk  goods,  wai^  and  meiditedises,  and  to 
tni^e  in^nd  deal  ip  the  same,  in  such  manner  as  should 
bte'^eefned^ntsstfer  his'tota^st;  and  genially  for  him 
siHl^ff  'his  Aame^  {d^tcey  «u]  steady  and  as  his  act  and 
deod^-orolherwisetf  but  toiiis  use,  to  make^  doyexecute^   . 
Inmsaot^  perfovm^  aad  accomplish  all  [and  singular  such 
filler, and  other  actS|»  deeds,  matters,  and  Aings  as 
sJbo^IA  t^'^lBquisite,  expe£ent,  and  advisable  to  be  done 
in  dAfj^%iB^ut  ^  (nremisei^  and  'aH  olhar  his  affiurs  and 

T  4  concerns, 
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m%^      oORMMu^  And-is  Jwinag^  te  eooM  (lo  tf  peraodtliyitlBt' 
^^     U^gA&^r   .BjriMOtherpo«r^f«t««y,<l«rfthe 

ainroadylie  give  ta  bis  mS^&*Mmmini^^jfcmtt'to^dof 
a  varif^jy  of  aets  affisdtiDg^  hb  Tealund  periMtoV>s|N^ 
per^ ;  <<  sad  also  for  him  kmd  on  bh  liehalfy'to  piy  <«id 
accept  aach  (sail  or  b&  of  exolMaige  aa  sKouM  b^  diaim 
or  charged  on  him  bjr  bis*  i^nts  <ir  corraspoadaiill^iaa^ 
ocoaaioii  ahoald  iwquirty  &c^;  aad  geiif9r»lfytoJd4>j'lit^ 
goiiate^  and  transact  the  aflBdrs  and  btuinaarof^liittiv' 
d^endaot,  during  hb  afaaenoe^  as  fcttjrond  cflbctuUl^«sl 
ifbc  wtfe  picsent  and  acting  tbcrcin*'''    S^^JHiMtag*' 
cormsponded  with  the  defandairt^-   and  acted- aat  Ma' 
ag^iit,  both  brfore  and  after  tba  receq)CiOf  tUa^pitoev; 
The  defendant^  while  abroad,  emplojtd  .part  of^thai 
produce  of  the  jobt  tpeoulations  in  bis;  indi?idiiH|  coa^ 
cfiias»  and  during  his  absence,  T4  Burfei^^ct  thojpiai^^ 
po$e  of  raising  money  to  pay  to  Daedtilorv'^f  iiik  jdtafir- 
caDoenH  who  were  become  urgent^]  dvcM^  four  hifo'Uir 
exchange  for  5001.  eadi  npon  the  d^feiidaM,M(];tkted''JkCi^- 
28drl819.   The  proceeds  of  those  bills  iMia^ttppHeotib' 
paj^mcnt  of  partnerabip  debu;  tbajnware  acdtpe^d  h^ 
the  defiendant  bjr  prccanition  of  &  A£^  hig^rffa.    Vk» 
bill  in  qaestioo  was  aftervank,  in  lorder  toirais?  tofnejr* 
to  take  vp  those  bilk,  dxxkn  nad  accepted  ini  tieifoUMrhi 
i]^  fot^:.^^<  S^,  months  after  date  pay  tei'nq^onier 
KGO^foffVahieareceivedi  T.  aateigi*    Aoctfbi&fer^ 
pnpcuvatioa  <q£  (3.  G.  H.  MnminBSi^^8.  M^umhig^^ 
Thiabittwaaiiisconnledby  thcphaati£«:    Thedafendi^ 

cadi  Cif.tbQ.|>artner&tto  tbe  joiBt€pecnritionsr-da{med*lDi 
be*a(crcdil(>rnbL^tcoiioeai»        r  .  t  ./.  <"•** 

.    /  \    .  :        k         •    .    V    ■  j  •    •  .  -J   1'     .:•  'i. 

Parke  for  the  plaintiffs.    The  question  is,  Whether, 

under 
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mideivilAlienofi  IIiCKrp61rsEB  of  altme^  4iiiirdefiuiA«lfi(      »ft«l' 
^«ib  !mi!  «u)(lwm«l  ttc^i-Moeptf  bUiflifd^imi  "by  T»iM$i     ^^^ 
AfibigA^xitoijrwkeiiiaqiiie^  lo  .divburge,  dbbts  owing  ^by    .^^^. : 

eqp«f8d(«rthoiptyiw»8i  given^  to  Mi^  ilL  to  *oc^  bttb 
dftviv  bgf  4^[^iitiiL«f  ihfe  .deiindaDtia*  ^laofiAda'  orfgbti.  Ir^  > 
qil|P»ii>  SUtksigk^  tbe  <dnMe7»  it  foond  to  luihre  ^aetild  -w 
agnnfeiiif.AlM^^ddbidfiQt^  j^»  th«r6for%  liie  oi^  cir*^' 
ciiiiis^lioeiiietesflWjF.to^coiBpleietke  onthoriQris  to-riMir- 
t]^  itKWsioii' did  rtquires  that  tiie  bitt  should  be  drawn. 
"Iba^liicnntaiV  <c»toot  affect  tUrd  persons*  ^  They  are 
b0|;nd)ttk  8^  the  powto  to  accept,'  but^Bot  toascertatn 
hmt  ftc  tbetbill 'wbb  necessaty.    Powers  are  often  ooa« 
6timd<diftreiitly.a9  to  tbe  attorney  and  tUrd  pergMis, 
ImiHmsm^  t*  iBaHUe  <a},  £yr)?  C.  J.  ^  puts  an  instance, 
vi9iiA  t»)ter  Ito  pay  debts  in  comrse  of  administiBtioa ; 
pa]Bi|eollj<if>to,BiiQ{ild  contract  before  a  specialtf  debt 
imlI4  j»  dl»di  /quoad  the.  creditor,  but  not  as  to  the 
altPuM^  {Jtiii^QotpoasMe  fior  strangers  to  have  such 
a^^OftvtMgejof  $be4paetyf&  aflbirs  as  to  be  chabied  to 
juj^tt^qther^eiOOcasiDn  did  make  4ie  bill  requisite* 
1^  IHgCi|H»  ip£ilS0«r8^  hae  nsoh  i  kuowledge  i  and  the 
poii^i^  aajto^thfo  pAft  muat  be  coDsider^d  dinctory  only. 
Thtiiaar^iiaippPtettod  by  faaviBg  >tbe  choice  of  hfs  own 
agettVitei;  siay  tdfrne  giieat ^beOefit  ii^oiB  ^ting  hinv 
ptiteRi  tQ[jdniW'»^i^''^KSBept.  bills  ia*  eases  ofnescpedieni^ 
aa^^Y^UiJ^inr .eaa^  of  absblute  ^  necessity;  '  The>  power ' 
in'jQMirad/nij^-iairiy  be  rilul^  asiD  tkk  wtordi  ^^nt  the 
didwettooitfl  iny<  jsttomgyy?:  j  or  ^  muDf  ^kiuttmef-  ehttll 
t]|ink^'V4ad(teen.ite«»tted^  isKtead/cr^'laaooMidbi' 
sI|•lLnf}ui9%'^  ^If  itiMj'iOMDds  Jilod  theen^f^^aUiJiH  be 
necessary,"  a  difierent  constnutioa..ii|igbti4ialnii;))f0-* 
Tailed.    The  case  of  The  East,  India  Company  y.  Hens- 

ley 


Jfmmaidi* 


CAOBS  2K  TRINITV  TERM 

JSSn,       i^ia\  cKffim  from  Ae  ptMBniu    There  tbe-agM  bad 
a.«|Moial  «ad  liinilad  /power  <to  l>u7'«filk'oC  a  partionlar 
iQuality*    If  'die  ordtf  to  hte  had  beea  g^iemli  io  pur* 
chaae  such  ailk  as  occasien  gfaould  teq^n%  «nd  he  had 
bought  «lk  of  «  seeond  qaalhy,  altbpugh  «fae  ooeaaioa 
vequired  him  to  buy  It  of  the  first,  the  priocipal  woidd 
faaTe  been  bound  by  his  act.    Bat|  aaooodly^  tbe-^acc^ 
flion  did  inquire  this  bill  to  be  accepted*    The  case 
states  that  the  defendant  wm  engaged  in  toriooa  ap»* 
culations  individuaUy  and  in  parlnecship*     He  had 
m^ed  to  bis  own  use  funds  of  the  joint  fitrm*    The 
jomt  ooncem  was  in  debt»  and  the  bill  ill  question  was 
drawn  and  accepted  for  the  purpose  of  paying  those 
debts.    IBq^  J.    There  is  nodiing  said  ifi  the  power 
as  to  partnerAip  ooncems>  and  as  lo  theii  it  was.  ^n* 
neoessary,  for  the  other  partners  had,  without  snj 
power  of  this  sort,  authority  lo  bind  tbe  defep^pj^j 
The  words  of  the  power  are  general^  there  is ^iiot^l^g, 
in  them  to  limit  the  authority  to  the  private  eoQcefw  ojf 
the  defendant,  and  the  words  roust  be  coiMmedi  tef^ 
strongly  against  him.    But  if  it  be  held  ibat  tim  spegML 
autboriigr  to  ftcce|]t  bills  did  not  ^UeudtQ  tbisoas^  9(iU 
the  general  power  in  the  6r8t  instruatsent  was  sulkimt 
to  authorise  the  acceptance:  that  relates  fo  the  uiap4fi^ 
OKut  of  otf  the  defendant's  ^irs;  and  If  any  vQr4^sra 
sufficiently  Goroprehensivetoghre  both  special  and  gener/4 
powets,  they  have  been  used  in  that  instVwMi^ 

JMhdk  eontrL  If  the  first  power,  bad  bcen^  capabk 
of  reccfiiTing  the  constmctaon  now  atteropSed  to  be.  put 
upon  ill  the  second  would  h4Te  been  wholly  imc^soos* 
sary ;  but  it  utenifeMly  was  not  intended  to  apfiljjr  to  ^ 
aeeejitaiioa^of.biUsA  The  quesden,  theKfiH)e^:tiwrn$  upon 

(a)  IJE91.II2. 

the 
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the  flfffatfri^  to  d0bq>i'  )gi>9«d  bj^  the  «60oiid  pofum^  1M9. 
Mttcb  jfttgttntont'li^^  b6en  alddieMMd  to  the  vfUMlknl 
be^I&f  tkdiiiyfrcfrnm^  »eBtrick»(  bj^lheintrodnctioti  of 
ii»e«wo^''A<A6eQoaBita»ballreqafa^"  But  (sunxigiiig 
n^^MlA\it&ifbk0^hA'irt  been  med^  4hw  th^^p^vt^r  wi^uM 
liave'beeil'4o^aceetlt-liilb  drawn  by  Ins  agMit  or  eot^ 
rdtJMtoiiitits  but  Aat  inust  Biaaft  an  •aj^t  4>r  eMr«* 
Mlpibodbiit  iBf>that  tnuMBction.  NorwooklaDydificirity 
site  OM'  \6f  sudr'  a  «iMis€nicdoD ;  for  the  aoeeptanea 
bdillg  4^  proetiMJoti,  4ught  to  pat  paities  taking  tha 
biiQ>n  *lfc^  ^^ttordi  and  diej  should  vsquire  the  pao* 
do^dil'df  tihe  better  (tf  advice  accompanying  'die  bill. 

'^BSMi^V  J.*  Thti  was  an  action  upon  an  acceptanoe 
ii^ftfdg^uy%e  by  f)rocunitioo9  and)  tbereGaro,  any  peii* 
solir*tiUt^^^a'biU  would  know  that  he  had  not  the 
seea^-b#>  tte  afeiseptor's  signature^  but  of  the  paity 
j^iSkaikg'W  Iftttl  ia  pursuance  of  an  authority  from  luoa^ 
A>  jf«idii(>:tdkh]g  $ueh  a  bill»  o^ght  to  eternise  due 
^ttflb^lM  heiEM^tJiake  it  upon  die  ciedit  of  4he  pai^ 
n^tidi^WsMhetl^iih^  atithdiity  to  accept,  and  it  would  i>e 
Orify  j^ttflUBftJbleJpnrifance  to  roqaire  the  prodoetioB  of 
diiie^tbority.  >The  plaimiff  in  tbia  ease  relies  on  the 
MbM^  ^^^M  if  imd  powers  of  attorn^,  wfaieh  are 
iaNrfbiaeMs/ito  'b^  eonstniad  slmttly^  By  itbe  first  of 
th^^feMrto'tft^qeesilbtt  tbe  defemiaiit  gave  to  certain 
persons  dlltboi^MjF  to  do  eerlain  acta^r  A^  amd  m 
his  namej  and  to  his  use.  It  is  rather  a  power  to  take 
ti^cMPbittd^  l|iilti;>  lootfng  at  the  whole  of  th^  iostkru- 
liMt^'iJltJhbAglrigM^niinnirdaaf e  used»)it  oaly  andittrizea 
aetf^«6^4^  4i>ttd4bf'th^  defimdhti«'Sfnglyj$  it  aontiane<^qo 
et^s^fMNirert^  eoe^  biUs^  nor'dotetdMiB  appear  to 
hai^b^eitf  to  inlisOtioti  «t>  gi^e  itf  the  first  poweiy  tbeve** 
ibre»   did  not  warrant  this  acceptance.    The  second 

power 


n\ 


p(!it^er  gth^  BXV  ek^ess  ttuthbrity  to  accept  bills  for  the 
SiffeniaiM^' and  on  hU  behalf:  No'sucti  pow^r'was  re- 
quisite ^as  to  partnership  transactions,  Ibr  the' ottier 
partners  inight  bind  the  firm  t)y  ttieir  acceptance.  The 
words,  tfaerdbre,  mtist  be  coniinedf' to  that  which  is 
their  obvious  meaning,  viz/  an  authority  to  accept  in 
those  cases  where  it  was  right  for  hiih  to  accept  in  hi^ 
individual  capacity;  Besides,  the  bills  to  be  accepted 
are  tliose  drawn  by  the  deftndaait^s  agents  dr  corre^ 
spondenbs;  but  the  drawer  of  the  bill  in  question  was' 
not  his  agent  quoad  faoa  Hie  bills  are  to  be  acce^t^' 
too,  ^  as  occasion  shall  require.'*  It  would  be  dailgerbu/ 
to  hold  that  the  plaintiff  in  this  case  was  not  Ibbund  to 
enqnlre  into  the  propriety  of  accepting. '  '  He  miglit 
easityfaave  done  so  by  calling  for  the  letter  of  advice;  and' 
I  tliink  he  was^  bound  to  do  so.  For  these  reasons,  'I  am 
of  opinion  that  judgment  of  nonsuit  mustl)e  ^slnteredl 


HoLROYD  J*  I  agree  in  thinking  that  the  powers  in 
question  did  not  authorize  this  acceptance.  The  word 
procuration  gave  due  notice  to  the  plaintifis,  and  they 
were  bound  to  ascertain,  before  they  topk  the  bill,  that 
the  acceptance  was  agreeable  to  the  authority  given. 
The  case  does,  not  state  Aifflcientitosh^wtbM  this  bill 
1^98  drawn  by  an  figentia  thiK'  capinkyy  Iwit'xatb^r  the 
cont];ary«tior  .it  Appears  that  it  *wii8  c4rawA.  ta  dPota» 
money  fqr  the  joint  copfp^jfa  in  whipb.,t)ie  dravef'Was  i^. 

^  {mrttMr;  it  does  not,  therefore,  come  within  th^  specitJ. 
pDwtrj  -The»,  as  to  thegeneral  powers.*  These  instrti^* 

'  iin€ntoi<c|p<tiot  gvva!  geMral-  powe^,  speaklff^'ie'lflff^to^ 
jMit>rcinly.>wfa&iw  thejn  an'iMceBSary  toi  carry  'tiw  pUt- 

..pqisi^.c^.lhespecial.pQW<tfaintaeflfeat.  •  »  •  t.  ^.  ,  ^ 

LiTTT^EDALE  J.    I  am  of  the  same  opinion.    It  is 

said 


'  V'U  v.      ■ 


|tf4^y«iir^ 
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said  that.  U^r4,  jp^rsop^.  ,«ire  -iiqt  hf>md  tp  ewpwr^?  ,iMto       WtW« 

the  making  of  f^  bill  |^  but  tba(  is  not  SQ  whiem  iba 

acc^tanf^  appears  to  be  by  procuration.  TbequeaUo^  _<tf»M. 
tfaaa  turns  upon  the  a^thprity  givj^  The  ^t^  power 
of  attorney  Gonti^n^  an  author!^  tp  indpi;se,  but  not  tQ 
accept  bills;  the  latter,  therefore,  seems  to  h«iVQ  b^ 
purposely  omitted.  Neither  is  this  varied  |l»y  the  geqerd 
^ord%  for  they  cannot.apply  to  any  thing. as  to< which 
limited  powers  are  given.  The  second  ppwgr  give* 
audiority  **  to  aoccqpt  Jot  me  and  in  my  namei  biUs 
d^aivn  or  charged  on  me  by  my  agents  or  correspond* 
^t^  as  pccas^oi^.  shaM  require."  The  fitter  words,  as 
to,  .^e  occasion,  do  not  appear,  to  me  to  vafy  the 
q^ueftion^^and,  ^r^diog  the  sentence  without  theixiy  it 
^u^pria^  the  ^cpepta^ce  of  bills  drawn  by  an  a^ent. 
Ihe|ipresent  bill  w^s  not  drawn  by  Btfrleigh  in  his  chat 
ract^  of  agei^,  and  therefore  the  acceptance  ^as  with- 
out snfiBcient  authority,  and  the  plaintiff  cannot  recover 
in  it* 

Postea  to  the  defendant 


Watson  against  Home. 

"'  V    '■••'-'   ■ 

pOWENA'NT'  by  Hhe  plaihtSff,  as  assignee  of  the  lesseej  Bj  JJSJdfor 
'AW  i«iiirst)iho  ^eifefdant)  as*  Ueteor,  to  recover  the  atermofxean 

.  ,   ^  a  piece  of 

smonnt^oFtnte  and  l^ti»  paid  by  the  ptftmtiff  ki  i^  ground  at  a 

f        r      .      /  nzed  annual 

i^i''  **Th^  ^UtMt  t&tkiaititsA  i&ot  {o'bdild  on  tho  lani  without  th^  ficence  of  the 


Jf%irdaiimd  pwii  ofgrouod  donog  the^ntinuance  of  the  term.  At  Se  time  when  the 
It?  4,  lio^po?  t#  4^  iesffe  ,tO  ibuiW  «»« <*p  l»nd  demised, 
by  increasM  the  annual  value  of  the  premoet :  Held,  thai 


th^Umfloy^  ww|ifiiM9<Wo>M»f  WWP*t!l9ipax  ti|p/*i9ef«pi0<»rti^  t^itfie  rent  reeerred, 
anoliot  to  thellniproyea  yalue. 

-'{lkft9A^t'p9mjBm\x^ditMu.bk^tv»9nA^t^  and  in  oonse- 

quence  of  audi  oompositioiL  his  premises  were  ^sfessed  at  .a  less  annual  sum  than  the 
improved  annual  value :  mSHH^  tMti<h#  VkiotiM  jpild  ISiM  ^  rtei^^^oNH'  whole  improved 
annual  value,  and  that  the  landlord  was  to  pay  that  proportion  of  the  taxes  paid  which  the 
rent  bore  to  such  improved  annual  value. 

.    i!       .nomwi-;   :*r'.^       :;    ^)    vu    \     J.   f.'' fuT  1 1  «spict 


>yi^PfP^ 


^tc^nre:  ictfjeatcr  demised  Jbgr.  lh$  .deSradspt  to  one 

(qiwHiersi  Md  assigned  by  bintoilheopkiiitiC 'Pin, 
tbaidiQ.defwdMt jhad paid aU i8Ks  iodvptote  tAirgU 
^pon  oc  in  retpoeti  ol.idbe  :giotii»d  so  diBniB»d>«'afiim- 

f»|d|}gs  a&er  jmchaelnws  term  IM6^  ;m  nveBdicfc)  t^v 
found  Siv  tba  ^buntilg  aubjaot  to  thei.iipinipdjnafirthiB 
C^ttrt  oponthe  fottoviiig  caae^  «st»  thKnaituttudf 

Bf  indentase  of  leasa^  dated.  tW  atk  [illlanafcl^^ 
betnRreea  tba  dafiandaflolr.  cf  the  &»t  jpar^  Arnqfime^  of 
tbe  aacond^  part,  and  L*  Prendei^gask^  lUa  tbictipdi*; 
ijia  defandant  damiaed  ta  Premisr^gatir  ^ffthafegpaBQ^uar 
paroel  of  ground  situate^  &&  (stating  Qoaalskualsni  and 
abuttals.)  Habendttsi.  for  dgbtaan  ;3raarsj'iaD^  thrnte 
^sartoisr  fnua  tbe  fifitb  Matroh  thetwnari^  vtOtUo^RBadgr 
rent  of  79^  I2s.  6d^  which  tbe  lassaa  oorrinaglBflufca 
pay  mthont  any  deduction  vbatsoevery  c&e^ifonitsdBs, 
chargas,  rates,  and  assessments  cbah*gad  ta  to  be.iakargBd 
upon,  for,  or  in  respect  of  tbe  sajdi  pieftaiOor^lparaBiiqf 
ground,  and  paid  for  by  Prendeif^sii  or hk  dsatgns^jaad 
then  the  lessee  covenanted  that  t^e*  woiiid  mlj^  Iff itMit 
tbe  previoua  consent  in  writii^  cf  Ae  defiDsaiant^^doeat 
or  suffer  to  be  en^tad,  any  messuage,  t  or  itaneitesik^  \6r 
other  boildis^  upon  tbe  said  deofiiaefl  preaniisa  r/iTlie 
defender's caTenanl; asto  tase^.i^Kn  wlitdh| tUs  aiaian 
was  broughv  was  as  follow :  f^  Add  abo^  tiiaH  b^  ^ 
^id  JK  Hbme$  bis  e^iecutors^  &c^  sfaatf  land  wiHvbeal^ 
pffff  and  discbairg^  aa  well  tfa$  laiid*tu  aa(An>jothier 
taxa%  €bai;9e%  xates»  asseasmtnl^i  load  inq»itsoas;^)>atw 
UamentaDyv  parocUal)  co^otherwiae,  oMm^ffMgMtor 
'..  .       •  .......*     V    to 
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/0  ^  Amgei  apcH^  «r  m  r^QiArt  ^  the  wd  dimmi       isn. 

fieeA  er  ptaied  tf  g^mmdi  or  any  part  thembfy  dofriag      "  '^ 

thamatmaance  af  the  laid  term  hereby  ffrantedv  o^  aaiy       t^vNi^ 

Hknfefe. 
laniwed  tsni  ov  terms  to  be  graatedf  or  vpoir  the  said 

L^  Brmiet^asty  his  easecafeors^  administratXNn,  or  aseogns 
in  raspaotthareei''  The  dafeadant  at  the  time  of  exe- 
eadnglbelaaaaonthe  said  9th  day  of  3farcA  1819,  signed 
a  lioenee  or  cooeent  ibc  the  plaiadff  to  build  on  the 
demlaed  graood.  Fourteen  messuages  were  afterwards 
boih  tlieman^kt  an  expenca  of  upwards  of  2500/i,  and 
to  each  of  the  messuages  was  attached  a  garden,  being 
napectivttfifi^  parts  of  the  demised  ground.  The  whole 
otilafiBe  hpuses  let  at  rents  amounting  together  to  584A, 
aabjptt  td  the  risk  d  tenants'  taxes,  repairs,  and  all 
entgniing%  which  were  paid  by  die  plaintiff.  In  1819 
the  kase^  WBSi  duly  assigned  to  the  plaintiff.  At  the 
tnas  o£.lhe  execution  of  the  lease  the  defendant  was 
OHesfed'  fir  the  whole  land,  about  fifteen  aci«s,  i»- 
dudid^.  three  raessaages,  at  a  valuation  of  200/.  per 
afloum^  iBod  aftes  he  had  let  off  the  part  to  Preniargasi^ 
Ua  rsfte  war  reduced  to  I80/«,  deducting  20/#  for  the 
pofctieanlet  oti^  it  luvring  been  oustomaiyin  the  parish  to 
assess  limd  aabuilt  iqpon  at  Bh  per  acre  per  aanuni. 
Ik^  ploteiff  daimed  in  respeet  of  the  Mowing  pa- 
xaohiali  rtes  wfakh  he  paid  firom  ChnstnM  ISSl  to 
MiakaAttM  1804,  amounting  to  152/.  155.  6d  for  tw<0 
years  and  diree  quarters,  via.  the  poor  asA  chnrch^-yard 
latest  thl9  pwHag  and  watch  nates,  and  the  sewer^n  rate. 
By  the  hscU  aela  of  %2G.%4  e.-^.  aaid  43  6.8.  c.  15. 
tfaoiwkteh.and  pwring  rates  ate  charged  apon  the  oeeo*- 
pBteioTiSuiy  mtrtsftsgej  iaa.  And  by*  a  k>oal  act  of  the 
6Z^^Jbi.e^\l94.i^4S4  the- poor  and  ofanrcb-yairal  rate  are 
also  dinged  i^Km  the  inhabitants  and  oecupiel«$  but 
by  section  54  of  the  last  act,  the  trustees  under  the  last- 
mentioned 
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Sir  all  the  dbwa  n«aiJirith.lftiicUMdf»  wbea  db^ {»mnttes 
sImiU  not^^fivsed  l«iL  {to  .iuwih%  or  wbere  tU  hmises 
«r«fl«t  iii  lodgUigp.  Tb»  wwei^c  xilB,if  uticwitd  by 
vintw  of  the  «4^G«««e.fil0^  nd  k  diMGlBd  t»  be 
duurg^  upon  di9  ocsei^icr,  rad  ullaiMd  by  A%  laodJiOtd 
Immediately  after  the  S^urtmn  hsKusm  fr^ce.wp^lliM, 
and  the  gardens  fenced  in,  Prendergast  the  lessee^  and 
afterwards  tbd  plaintiff- a«  awgo^e,  nAdactha^MlibS. 
c»  1 1S«  «•  54.  entered  into  a  ootnparitloB  bs-  pay^tpt  ^ 
«he  poor  and  other  parochial  rintes  and  aM#!itnH»ti.o> 
the  houses  and  gardens^  and  tb^  iama  Wer^CQOipiHivM 
fiurat  an  average  of  liL  for  eMih  of  tfaa.)io|)w 
and  gardens,  making  an  aggregltta  amn  for  ^m^^iKV^ 
16S/.  per  ^nniHn.  The  plaintiff  proved  Chit Jbt^jpid 
nhe  tastes  and  nates  in  respem  of  tli#  wid^eijitift^liH 
-t^ens  from  CkriOmat  2881  la  MkM^mviMfly 
saivKMmting  to  IS21. 1 5«.>  6A^  -  being  4wa  jfistfi  nftrttthir 
.qnarters  upon  the  said  sum  of  168JI  Mf-MRipiiiMlfj}  htf 
and  ha  claimed  to  recover  the  pit>poitk|i  of  liia  •id  lafn 
of  J152A  lSs*Sd^  calcoUited  upon  tbeMAi  tf  f «tf  ais-Mi 
liie  rwt  reserved  by  the  ku6  tn,  luid  iMaitad  by.lbe 
defendant  fc^  the  demised  pwnisas :'  Iqr  mhiA  citrtttisMj 
^as  16BL  had  to  bearldS;,  IM  64^  s#  TAT.  OlSi^Ctf Hisgbt 
•to  bear  72/.  ?&  '  ,   -r 

0U%  for  iba  |iiaii|d|&     Tlie  4*ndl|it^ 

.qavwMSU  4A  pigr  aU  taxes- 4m^  of  •Uh<l 

^«pin  ar  In  Je«pe«t  of  ihe  daiMid  fiaaaw'i 

gfOM^d  diirii^r  dMi^apotinMiir.afxlfce^iiliiS.   Imf^fie 

V.  HiU{a)y  there  was  no  express  oovenant  by  the  lessor 

to 


in  tM  ViJnk^iut  Ar  elOaCKE  IV. 


Wi  wPWOfVRHDK  If  KB  Uj  WO  IBMVB'w^pl^ 

imuflliuu  of  a  tbttl  omched  in  verf 
IpMkl  miim,  Mfl  tocB  DOI  apillf  to  tlie  pMMM  eoM^ 
» dutf  it  die  time  irken  the  leste  nw 
I  the-perfiBs  eotitem|leled  diatlhepreiriM 
tRM4^«tf4)e  %dlt  tB^Am,  for  Ae  tteeofee  to  biilkl  WM^ 

eff  *»  wiy  4iy  Ae  teio  wai  eseeotod. 

•  I.  .  .  *         •  ,      .     .    ,  . 

CywMf  mbML  If  die  eovenant  were  construed 
^ImmyMi  ia%fat  lUloW)  that  ni  eonsequeiice  of  die 
\mMN%mi%m\mi\%m  die  taxes  might  exceed  the mhxAt 
MiftyiMitiydie  iMKHord,  and  in  that  case  he  wooM 
I'lfciJ^ft  My'lODipediadon  for  die  use  of  his  land. 
nUl^fcrtl  IMH'  hsm  been  the  infeentfon  of  die  lessotf^ 
lli^HWbMlp^tkeniire^  must  receive  a  reasonable  eooh 
«MMMi'%^'-eibe«late  Ae  inteiidoa  of  the  pMrdes,  and 
g|NHg»ihiit  misUHliiun,  it  binds  die  lessor  to  pqr-sA 
^llili^#M{gi#iirtfr  to  charged  upon  die  ptece  or  pea«el 
i^lllWMilftMilsiily  being  of  the  annual  nloe  cC 
Kia'T*£Mm(ft)»  and  Ofie  y.  Hitt  {d\^ 
|i«s»ekMs  diat  under  sudi  aeovenuit  as 
VAb*  HsUe  to  pay  taxes  in  propordon, 
«f  taxation,  but  fn  proportion 
in  the  latt«r  case  the  covenant 
i  b  a  beildbg  lease. 


i4iie  2^|iiesdoft  tiifftt  entirsly  upon  the 
i^hiliiiML  in  die  leM  b^  nMch  d«e 
l0fBf  «sid'dilchar||ei  asivdl  die  iMd 


parochial^ 


Aft  nnntlnn^ntiA  /%f  A^  iA«in>     "Tba  U|Illial  JMBi.SfiMiSMd 

nw  792,  ASi-  ^^  w4  tb«p^.wffs  IV  w^mipt».t«r  |h»lwmrv 

cmsei^  of  ^  ]^amr.  If  tJbeJaQ4Ju4  npt, ^Mi/bw^ 
upoD,  but  had  xeimined  ii>  tbft  jiuia  ;N#ta  >«^.«l^fi>«/t(l« 
lem  W48  executady  it  is  quite  clear  that  /l^e.Jiem»r 
fprqujd  b^  1M>I«  tp  pffgr  suicb  taY^  Ofdj  an  AiwWl  llfu^e 
boen  pay^bW  in  ri^veM  of  prof^Mrty  of  the  amoaLnhie 
,1^  7£M^  12s.  Bdf.  By  the  lease  iha  p^niQ«i  bwr^^  Npmd 
duu  tiial  vim  flbould  b«  ^^  as  tbc^nowfl^in4oc 
fif  (bei  prapis^c.  It  is.  die  aoBwl  s^i  ipbi^itjl^P*^ 
pirQr  yifldfli  tp  tbe  isssoi^  aod  in  nwpscfc  m/T  flbif4lcfae 
would  liAve  been  liaUb  to  be  ansiviflitil  to.  tbAbuidtaK 
imd  poor  i«t«is  if  tbciy  bud  b^en  pajN^deby  hiM^^^.biifc^tbe 
}esas^  aftenwxb  built  upop  tb«i  lapdt^  Md..;#Qif»b|friii^* 
cusm^  ito  TtOuot  Th^  vi^upa  jst  vbetb^i)  tbfh^mwr 
i%  bwod  tl^  <:9fitribi|te  to  th»  teivapt'%  ^Up^fl^^ Ja>  HCh 
poniw.  to  the  jreQt  ras^rv^  (9^.i^^,F?qpqr^}t(^it)|a 
iAqQe^|sc4  iMe  4fc  wbicb.  tbe  prepiisas  »r0>wy^iwio»<rf 
bar  rasspn  of  tbo  iraprovamwts.  I9«4ei  by.tbAtav^M- 
The  oovaoaiiti,  io  tenpfb  is  to  piiy/41rlyiMl.i9blii!09di/ar 
to  be  charged  upon  the  demised  piece  or  pared  of 
ground  dwi«^  tbe  cQ^tii^iiajQm  ^'itfie  jte«n{)  bntl^that 
CPvenept  mustxac^ve  a  xeaspnable  cpt^ruoticHfr  i  If  lit 
.W^Vce  Kteai%  fov^tBU^,  .^o  up-  t0.:^%]^«;flh9i<}iHWilml 
;^^bte/9fpa^.te«^e  cb^«0d  iliiJ6C«^  tbn  |f»lMWiod 
^ue,  rit.imgbt,p<ws>Wy  bf^iipwirtiArCGmiQufmm  ol^iiitbe 

W.Wva4  ,Y<|liH^  af.jbfi.  pi(emigfs.A.n4t  |;lita/iqfm95«[AiPMe 
of  taxation,  that  the  landlord  would  have  nothing  to 
receive  fi^  the  use  of  his  land.    Now  tint  could  not 

have 


IN  i^i^^'i^iikWo^  (nidME  IV.  4»i 

ottW^efl'tt'^ttflutf Vidaebf  ?dl^  M/M;  and  Mi      ym^ 

Ml^Ri^  'Ae'^iMVduiea  buitfiiti  od^t  in  jn^icb  to'lUl 

•'j^dyflglriitA'^  kt^^eifis  to  tee,  thettsfbre,  that  tAr^ 
^AoSi^^^ptov^rise^t^  'Weitt  iha^e'  and  the  premis<^  ite- 
iWdito>4&  i«^^  of  tbi^  imptioved  valtie;  th^  (bttttet 
'1M&  {^9M9lfe«r  ftl'  deduct  £btt  the  itot  not  the  Whdle  / 

-'ttteai'^i^^'  btit  that  proportioa  of  the  taxtH  whidi 
'iMM  hlM4  te^'i^yflUe  in  reflpect  6(  the  original  vdtte 
'^Ititil^lttflfifis^.  Yro  T.  l>man  (a),  and  Ffyde  v.  BtB{B), 
-fWd^^  dfif  the  principle  AsA  the  hindlord  is  to  be 
^A)^iitf  1^  proportion  b  his  rent,  and  not  to  the  im- 
^ft^^aL'tuki^  It  seems  to  me  that  the  landbrd  in  this 
^^dbsiM^iuglil^iot^e  charged  d)at  pi-oportion  cf  the  taxes 
'fiuir^t^iftel'tl^aht,  whiih  wodd  haVe  been  payable  in 
lNII|l^6f  thfe  *|>refmses,  if  Aey  had  contihoed  to  be  df 
-fllfidKglii^iraiild>of'*7dr.  l».  6kf.  Ahd,  rithott^^  Ote 
^<ih^%ti^fdafe^th)dMl  t^  pay  i^ted  as  if  hi»  premises 
^^>il.Wtfts»Bftfe?^t  IWF.^  yM  he  lias  in'  fiict  paid  iti  raipe<it 
4fHlK^iA^o4^  tt^iiual  valtied84£,  and^thesirtn' payable 
V'A»4d^(ScMP  nittst'be  tal^ulat^  slccor^^ 

''«i<Hbisk((tO'jr.  '  iThe  assessments^-ottght^lo  be  maS^oa 
^tti^  IaifS"Jill< 'proportion  to  its  annual  ytHue.  If  these 
iOfl^f'lhetyfG^^,  had*  been  payable  io  theikfst  instanee, 
^SlfOfi^  ^  ttfudlord  ^d  partly  by  the  tenant,  eath  elf 
^A> msmh^L^ ' beto : a«»eti9^d  m  prdponion  to ' tkat 
iMdiS'^tddiwIificIi  ^e  latid  pvodiiteii  to  hhii;  htttby 
oJ  jjnirfjon  jvi.d  I'j  /;'■'•  .■  •-•,..../*' 
ion  Llufc?  f«)i»»i<  I  u  :  ./  '  ^  Wi^ff*«.^W.  .  . 
*viTel  U  2  law 
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1827.       law  these  taxes  are  payable  by  the  tenant.    It  seems  to 

V^^'i       me  that  the  effect  of  the  covenant  in  this  case  is  to  make 
Wawow 

agama  the  landlord  and  tenant  contribute  respectively  to  the 
taxes,  in  proportion  to  the  benefit  whicli  they  receive 
from  the  1i^k1«  The  defendant  id  terms  cd^^enanted  to 
pay  all  taxes  charged  or  to  be  charged  upon  the  demised 
piece  or  parcel  of  ground  during  the  continuance  ^f 
the  term.  The  parties  by  the  reddendum  agreed  that 
the  annual  value  of  that  piece  or  parcel  of  ground 
should,  during  the  continuance  of  the  term,  be  ot  the 
aahual  value  of  792^  12$.  6dL  The  covenant  to  payiaxes 
must,  therefore,  be  construed  with  reference  to  that  va^ue. 
By  this  construction  each  party  will  contribute  to'  the 
taxes  in  proportion  to  the  benefit  which  he  receives'^rdtn 
the  land.  Hie  lessor  will  pay  taxes  upon  the^  ongidt^ 
value,  and  the  tenant  npon  the  improved  value,  of  wliich' 
be  alone  reaps  the  whole  benefit  I  think,  therefore,  thai 
the  landlord  must  pay  that  proportion  of  the  taxes  which 
wodd  have  been  payable  by  the  tenant  if  the  premises 
had  remained  in  their  original  state,  and  of  the  annual 
value  of  79f.  The  improved  value  is  584*/. ;  afiid  although 
the  tenant  has  compounded  under  the  act  of  parliament, 
and  pays  only  an  annual  value  of  168/.,  stilt  Ibe  pays 
taxes  in  respect  of  the  full  improved  Value. '  The  land- 
lord must,  therefore,  pay  a  share  of  the  taxes  in  the 
propoition  of  79/.  to  5S4fl. 


LiTTL£DALE  J.  Concurred. 


...        (      -      ».    J  '     ' 

IN  THE  Eighth  Year  ot  GEORGE  IV. 


,  i.y.   ,,  Haxnj^s  against  Haytok,  Esq* 

A  SSUMPSIT  against  the  derendant,  late  sheriff  of  Bjtbetutute 
^  ^  Hcr^ord$hire.      The   declaration    contained    the  the  coun  of ' 
<;oinmon  money  counts^     On  the  trial  of  the  caus^mempowerad 
before  Bgsanquet  Seijt,  at  the  Spring  assizes  for  the  forfcit^*reoog. 
vomit^  of  Ifereford  1827,  the  following  appeared  to  he  ^?ni^  ****** 
the  facts  of  the  case :  —  7^^^  **"•  P*^ 

,:  i,i'' i  T'.i.,  has  been  oom- 

The  plaintiff  had|  in  JMay  1824,  entered  into  two  re-  netted  to  gaoU 

»iij   uj  •^  .  ^  orhasgiTen 

cognizances  in  4pOZ.  each,  one  conditioned  for  his  own  security  to  ap. 
appearance^  and  the  other  for  that  of  his  wife,  at  the  sions,  and» 
then,  next  quarter  sessions  for  that  county,  to  plead  to  where  a  party, 
ap  indict9ient  found  against  them  and  three  others  for  a  ^n^l^J^" 
fogrci^le  entry.    These  recognizances  were  returned  to  ^^^^^^ 
the  clerk  of  the  peace,  and  were  estreated  at  the  seis*  fPPf^ng  ^  "o 

tfv^ii..  K         '  indjctment,  and 

sions,  the  plaintiff  and  his  wife  making  de&ult  of  ap*  agiunst  whom 

liAi  \it'.  procosa  bad 

pearance.    The  forfeited  recognizances  were  included  in  issued,  paid  to 

-»'"       '  the  sheriff  the 

the  copy  of  the  estreat  roll  sent  to  the  defendant,  as  sum  mentioned 

,f'f,ii»^   .  in  the  reaw- 

sheriff,  with  the  writ,  according  to  the  provisions  of  the  msanceTm ' 

3  G.4.  a 46.  5.2.,  and  on  the  30th  of  August  following  ^Teo/hu"* 

one  of  the  defendant's  officers  proceeded  to  levy  under  W^  "^  ***® 

the  writ  on  the  plaintiff's  i;oods  for  the  sum  of  80/.,  "<>°;  ^^' 

'  °  wards  by  an 

being  the  amount  of  his  forfeited  recognizances ;  Hxihich  order  miUgatcd 

the  reoo^i- 

sum  the  plaintiff'  immediately  paid,  in  order  to  prevent  a  sancetoasmall 

&ale.     At  the  Michaelmas  sessions  following,  to  which  rectcd  tha  she- 

the  defendant  had  returned  the  writ  and  the  estreat  roll,  the  residwo^ 

with   the  word   "  Received "   written    in    the  margin  „^^!  ^f^ 

against  the  plaintiff's  recognizances,  an  application  waft  ^^^  w**t^ 

and  that  the 
party  was  not  entitled  to  recorer  from  the  sheriff  the  sum  which  the  justices  had  ordered 
to  be  discharged. 

U  8  made 


S94 

'52  J" 


Hattow. 


^ade  d>  the  Court,  under  the  sixtfc  section  ortni  Defc 


tore- 


hientioned  act,  to  discharge  tneplainfiflrfrdm  the  money 
so  paid  in  satisfaction  of  the  fbTfeitedtecoghTzafl^esi'W 
the  justices  made  an  order  to  mitigate  eacfi  olT  tne  ior-> 
felted  recognizances  to  IBs.  4>a.,  and  also  an  order  m 
each  caise  on  the  defeiidant,  as  sheriff,  in  the  form  giWn 
in  the  act,  schedule  {C)y  to  discharge  me  sum  of 
S9i*  6s.  Sd.  (the  residue  of  the  forfeited  recognizance) 
from  the  estreat  roll.  In  the  accounts  renderleiff  by  tlief 
under-sheriff  to  the  Court  of  Exdbequer,  Ids.  icL  was 
the  sum  stated  to  have  been  levied  on  eac^' iS&cognt- 
zance,  and  the  residue  discharged  by  order  oi  sessions.^ 
ere  made  oh  the  part  of  we  Dlaintiff  (o 


Applications  were 

the  defendant's  under-sheriff  (after  thebrder  of  sessions; 


t{.  i£ill 


fe(][uiring  him  to  pay  back  to  the  plaihtifi^  the  two  sums 


£a^ci 


of  S9/.  6s.  BcL  and  891.  6s.  Sd.*  which  he  pi-omisei^i^  ^o 


((j 


on  being  allowed  sheriff^s  poundage,' and  receiving  se- 
parate receipts  for  the  two  sums.  The  present  action  was 
brought  to  recover  this  full  amount  of  the  two  sums  re- 
mised by  the  sessions.  Ttie  jury  found  a  Veraict  ror 
the  |)laii}tiff  for  74Z.  13s.  ^d.  Taunton^  m  Easier  )lerm 
last,  obtained  4  rule  nisi  for  a  new  trial,  on  uie  firtsbuhd 


recognizance  in  a  case  where  the  party  tfaouirht  nt  to 
pav  the  money,  put  only  where  he  had  been  committed 
to  c»oL  or  become  bound  to  appear  at  the  sessions. 

M^-mT^     /./.    ,T.r.--     ./I    y^.  ^f.    .^    11    UiL    ,.Dy.   ,<-boo^ 


that  the  sessions  .had  no  ppw^r  to  remft  the  forfeited 
recognizances,  still  the  acts  and  admissions  of  thfe  ae^ 

recover  on  either  of  the  counts  for  money  had  ltt3 

received. 


havma 


i»  Td^  j^i^jVk^  yjr  Gtq^S^  IV.  'HH 

reeeirfid^  or  o&  the  account,  stated.  He  has  expttuislt  l^St. 
promiaed ,  to  pay,  the  amount  remitted  by  the  sesmonsi 
deductii^  onl^  his  ppun4age9  which  was  all  he  originally 
daipae^tQ  be  entitled  to  hold ;  and  although  it  was  maii\<* 
taiiM;^  tihat  he  ooulc^  make  po  such  claim  on  money  levied 
by  process,  issuing  from  sessions^  yet  on  the  trial  it  wad 
coDoj^ed  fo^  the  sake  of  peace*  The  sum^  thereibrei 
fi>r  which  the  verdict  now.stands,  is  that  wliich  he  est* 
ptfi^lj  promised  the  plaintiff  to  pay  over  to  him«  The 
acopi^ot  repdered  by  him  to  the  Court  of  Exchequer, 
idhereby  he  takes  credit  for  the  sums  ordered  by  the 
sessiom  t^  be.remit^df  is  a  recognition  and  adoption 
b^.|^e  sheriff  pf  that  order,  and  an  acknowledgment 
thai  be  iiolds  the  tponey  to  the  plaintiff's  use.  It  is 
umtecessary.  however,  to  urge  this  view  of  the  cas^ 
bfcaa^s  the  ixlaintiff's  right  to  recover  is  well  founded 
on  the  order  made  by  the  sessions ;  and  that  order  wa9 
ope  which  they  had  lull  authority  to  make^  under  the 
3  0. 4.  €.  46  (a)^  That  is  an  act  which  should  receive  f| 
libmlfcpnstra^^ion  for  the  relief  of  parties,  and  not  such 
an  one  aa.woald  enable'  the  sessions  to  ordef  the  did* 
diane  of,  recogi^izanqes,  only  where  a  party  has  beei| 
lodnm^in  gaol^  or  has  given  security,  but  would  pre*' 
dude  them  fron^  makinir  such  an  order,  wh^re  the  party 
has  Daid.the  whole  sum  forfeited.  The  writ  directed  by 
the  .8Utnte>  ^21  and   schedule  (A),   is  a    £en  Jaaas 

Uljl{fl[fl<)'>  II'' >rTl    ..i  •.'■     .1     •    •    '     '.     '.^   -      /         .         ^'. 

and  capias  t  it  xommands  the;  sheififf  to  levy  on  me 
goods,  &c.;  and  if  there  are  no  goods,  &c*  thert'to 
take  the  ^person.    ,The  sessions,   in  the  latter    cas^ 

have^  authority  to  '<  inquire  into  the  arcumstances," 

^oJ^ot^T)f  i>ril  fmv^i  j  r? -■  •  [  f^.i  •.•T  ,- ..  --i-  •,:■  '■  ■ 
(&f^)  rmd  order  the  discharge  of  the  whole  or  part 

U  4  of 


frqip  ;£fGb  ii^qfi^  apd.orflfi:,  .wli«]^  tji^^ipfuty,  b4« 
ipiq^  ^.pajs  the  fuU  fmiouBt  of  ^^6>i:&UMts«.  fiiigi^ 
,^  BWamt  mfgr  b^  copfiid^n^d  ps  tbe.p^darfii  bi|i4PK 
lliimfelf  to  appear^  fmd  ^ea  wh&x  be  4f)^  .apRfac  t^? 
^sions  haye  full  power.  Sut  i(.  is  iM)t  i^ece^^iy^tin 
vorder  to  invent  them  with  tba^  power,  that  aeonrily 
^bould .  ()e  ^vea  either  expressly  or  ^  .fippliq^qj^ 
prhe  sixth  ^section  gives  them  a  discretiooacjr  jif ri^dictifiii 
pv^r  the  sul))e<:t-matten  The  court  of  quarter  .^^Bsji^w 
^  thereby  eif^ppwered,  ^*  at  its  own  discreUpOf.  ta4l>9^ 
the  discharge  of  the  whole  or  pa^  of,  the  fo{;feit^ 
jreoognizaape^  or  sum  of  many  paid  or  iQ  b^  pai4m  V^ 
qr  satisfaction  thereof**  The  letter  cla9ae.hAS,()P:¥QPWr 
isg  if  such  a  case  as  the  present  is  not  within  its 
pperation.  It  is  also  to  be  observed  that  the  order  by 
the  sessions  to  the  sheri£^  to  di3chai;ge  the  forfei^ire  from 
^e  estreat  roily  prescribed  by  the  statute^  ficbedi49^(QJ^ 
does  not  recite  either  that  the  party  had  been  talm^  into 
custody  or  that  he  had  given  security. to.  appear' iWd 
abide  the  decision  of.  the  Cour^  but  merelyf •  that  ^  \im 
appeared  and  has  made  it  appear  to  .the- satisfaction  of 
the  justices  that  he  should  be  relieved. 

.  Tat^Umcontci.  .Thelegis)etMreha^.gjbrep.Qo>pf9vef 
tQ.the  sessions  tp  interfere  w^tere  a  par^:  bi«Jdiqugbt 
fit  to  pay  thp  whole  money,  on  Ibe^.wjpfc  '{MMM^ 
J114..  If  he  chooses  M>  abide  the  d^cisi<Hi  wither  Ibe 
whole  pr  part  of  his  forfeited  recogoiaanee  ^hould^nel; 
b^  remitted)  he  may  do  so  qn  .givin^g  secuiiiiy  iui4er 
section  5«  And  by  the  sixth  sectio%  by  which  alm^  ibe 
^es«ionq  aqquir^.power  to  os^ws^AxtnAi^tg^i}^^ 
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ipiirtf.htilii  bde^n  cciidiilitted  t<^  gaol.  &tit  their  pow^r  is  ^^W 
iidttfined^Vci' tbose tWc^McAse^;  Tb^ aiithorkybf i^eetioH 0. 
^  l»lh!qtiij*felQ  the  dretrmstettces  of  the  tJase**  is  glvesti 
^^  ^*^'c6tt^  6^  general  ot  quarter  seBdions  Ifefbre 
^htkd^^f^itkoti  io  c&naniHed  to  gad  or  ixjund  to  txpp^iar 
tiWr**  te^gSfc*"  TOie  wbrds  «  committed  to  gaijP' 
i^^to^^ietsdtis  i&eit  into  castody  under  »ctidn2.,  aiid 
<ffitf-HiWMiLl<^bottod  to  Appear"  refer  to  the  security 
mAHStkiA*  \tt  section  5.  The  plaintiff  in  this  rase  tiras 
HieC^MIo^  di!tt  of  gabl,  or  in  pursuance  of  security  fi>^ 
to^t^eitttadi';  his:  case,  consequently,  was  not  within 
^  to^^tefiapladon  of  the  statute,  and  the  sessions  hdA 
«^^iltbtirity  to^interfisre. 
^^»  ^»i^^'^''    '  Cur.  adv.  vtdt. 

"' >]BU^i4/rs''J;  K  Spears  in  diis  case  that  the  recog'- 
4akiL6ib^Weteibifyited,  that  process  issued,  and  that  th6 
^oflii^^i&dd-the  money  >  to  the  sheriff.  I^e  sessions 
klterMd^i*  lipon.  (bk  ^plication  of  the  jplaintiff,  made 
"ttll  ^l^det^'tdL  mitigate  the  fbrfeited  recognizances  to 
^M'^^cf.^  ^and  alsc^' obade  an  order  on  the  sheriff  to 
discharge  the  twasums  of  S9l.  6s.  Sd.  ftom  the  estreat 
roll,  in  consequence  of  which  he  omitted  those  sums  in 
bitftMd^iit^  dttlrriered  into  At  exchequer,  and  promised 
^iplhixiM  U>  rejfiay  htm.  It  has  been  msisted  that  the 
yliAftftKfwtefentffledto  recover,  first,  on  the  statute  56.4. 
W46i;><i§€lM]indtyi'^n^'tbef  ground  of  the  tmder-sUerifPk 
l^tki^-'^fu^,' 'Ihfirdly;  ok  the  ground  that  i the  sheriff 
ttfol^cttM'^th^.tfKe.tociheqttef^  for.  those'  su<hs.  As  to 
t^4l«ltblr^M:fhd,  k'^pp^lb  iis  ilmt  if  thd  ^siions 
)t4d^i«#tv«iMho^f  ^(d'tnxJtis^'ttg  brd^'^^^^  that 

order  is  wholly  void,  and  the  sheriff's  omission  to  insert 

these 
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dtamwoBft  alter  A*'  am^^  ^'kBiit  stafiiaoobtnittble  tbtara* 
And  if  tiiBfe  b^  ao,  tiitoft  wgs  no>iCQBnd«rstioB;&r  hb 
promiie  to  pay  the  plaiiitif^  «id  it  >bcoABite>iiudiUBt 
piMMHik  Tfae  question  dqiands  vpooe  tM^.  vbethtf- 
tbe  dGF.4»  c.46i  5164  anthorius  tliSi;steioihr'<l6  di»»' 
charge  the  recognitaoce  in  all  oases^  ot  in  thoai  IMtaf 
oriy  where  tbe  p^xty  has.  been  c(nntnitliad.to^gaQl^er' 
becoioe  boand  in  surotiea  to  appear  a|  tbe/iaaaaieio^ 
If  a  general  jurisdiction  be  given  to  the.sctoieiif»>  ilbeni 
th«  plainttf  is  ri^^  olberwi^  be  la  wroof^  'Jtiwm^ 
admitted  by  the  pUintiff's  odanael  tbat.lheaeslMaahiidt 
no  other  jmiadiotioa  than  that  gisven  bgr  die'843k4.i<r«4i&] 
By  section  d.  of  that  act  it  is  enaetcdki  that}  aUt^fiote^i 
forfeited  recognizaacest  sum  or  snnis:  of.4BQn^'9«tt/<Mh 
to  be  paid  in  lieu  or  satis&ctian  bf  tbemi  dialLbbiceslifiedt 
by  the  justices  of  the  peaoe  by  or  befivQivhfiRi  isuak) 
fin€!B9  forfeited  recognizancest&o.  she]!  be  m^QseA^mi 
forfeited^  to  dK  clerk  of  the  p^ee  of  the  i»*|i^fte4l) 
and  that  such  dcik  of  the  peaeeisbidl  d^^itn^t^jtwiU 
such  finesl^  fiorftited  recognisaacei^  ItCr^  and  s^d^a  lwfi||r«S 
(^  sach  roII»  wA  a  writ  o£di8tringas:atd  ^iajB^  »0f)fi4|j^) 
facias  and  capias^  to  the  sherifi^  which. ^all  be,(Atf- 
authority  to  such  sheriff  finr  proceeduig.^  therlfQnie$ft|[|> 
levying  of  such  fine%  .forfeited  recognizatiQai,  rfnortiolo 
saass  of  Jnonay  paid  or  to  be  paidia  Heq  QtBt^^m^Mi 
of  tben^'  OB  the  goods  and  chatteb  of  su4h  s4reml>ferH3 
8ons»  «r  tar  ttking  into  ouatody  Aie  bo4Ms(  of;  sUfbi: 
peisoijia  in  JOSBaaafibuent  goodft  ^and' chatldir  sbi41faM<> 
be'AaAdivhesi^on  dbtresb  (San  be  made  fer  iwa^vjtqr^'t 
therac^  .\  Then  taction  &#  'whkhr  ia  y^rji  inMsDvut^j 
worded,  pvoiridea^  thit  if  any<pei9dnOa.  «hoaa  gpfid9>i 
and  chatteb  sndi  dicriff  shaU.  ba  anthfuiMd. to  .1«¥]^ 
such  forfeited  recognizance  or  sum  of  money  to  be 

paid 


Hnftni 


IN  THi/»ai^Tua»»  fiEzseoD  iv. 

pni'iii^itei^iir'jMisBRSlMii  ^thcted^  'shallilgiirctamiaalgrfi  IdtSU  ( 
ta  thb  skkjffifop::hk  ^appeinolc^  at*  tU^  n«sil.  gmmmk 
or  >qO0tt«r>4es«ln%  ihei^  ^.  aWdbj  t^  ds<:jduMlL  of  tktf 
ooai^'iA2]d^jto'JLo.'p^)fuqh  'fbrfeftcii  r^oogiiisaBoe'tairi 
inaii^otf«ioiM9)  &«4<|k>geUier:with  all  «q)«ses  as  aWt 
be-i^rdiroduisd'aii^dfid  by  the  Courl,.  itoshall  bo 

ugA^saaipri^j  'mit  rf^'m$toA^ r  prori^alsH  tbat.m c$m - 
saAlfUtyjd^  ginag^  ^ch  secutity  shall  tiot  appear,  id 
pmkLBtu»i0C.'bmi'i^iui&cukij^  Uibali  be  laisfiilto  ibe 
GMrtfio  iffoeia^writ  of  diatidiigfls  .aqd  capiis^  «r  ^eiri 
flmb^tand^'oapias,  agaiHattbe  suretj^oc.  aarefkst  iif.'Iba 
pMon-W^kdmiA  a^^'afem^d;    I  tbinfc  that  daiase  doaa 
iMii^fiiad  W  QiUc»  wker^  the  paftf  pilys  the  moBq^ 
oi^itiHNie^^e'fllieiriff  Jenes  on  ibe  goods,  but  is  coofined 
U^^ttli0at'3idibkbUie''dMriff  tsB  (Sakca  the  body.    Then 
cittm  wdtonPt^  Und^r  'which  akme  die  pfamtiff  had 
pMrJr>»Clll  ttpjSit^  Ife  Che  sesst^ns,  and  chey  bad  juristi 
diOC&ai^(|ittt  seetkm  en»<t%  that  the  coiart  of  ^eftrtsc 
siiiKk>as(i4>i(^  ^hdm  «ny  person  coi«i»«^/£iBi  io  gaol  at. 
i«9Wf  «o(>i9gp^^steJi  be>  itHfUghij  is  uidiorised  and  re* 
qdfalikl<lG^qolr^'tatot<heoitftutostaac«8  of  the  oase^aBd 
shlttly^  itb  disctietiM,  be  empowered  to  opder  ihs  di»t/ 
chte^^Oflbfe^^koleof  the  forfeited  redogiuaamaeor  silm 
dloawmy^pAdiOtU^  be  paid  in  lieu  or  .«at8siiM:iDpa 
tklMO^^'iady  part  tii^tMfj  wliieh  ordef  i;halli>e«  dis«^ 
chfttf d  W>th<^  4hiif  ifii'  &ie;  ^00  thepatong  of  hn'aaoDekitil 
adibe  etfichaiqkeeif.    ^ITh^  power  gUrent|»  ^be  adssions^ta - 
old»r4|fa&^ditelMiillgelof'&  ibrfe^ed  veoligBiaHMe  as,  ibei^in 
foQf^vDMfiiMd  td>eiitea'ln  wbidijal  i^ar^jbrDfaghfcfbsftre'i 
thf^^Mtti«ft»iha6^bieeni cdflMkritt^  togaol  op.Iieen  ttoondl^ 
tc»hl9||^n<^^If  i«<hdd>beeii  {meild^ito  gErisitfav(s^lMl(M»// 

afM«Midiftdb«iloaiitfl^li(Ji«db^  ftisti^^ 

!  ••?  r.p  -I   T     ...     >       ) ,    ■■    ..    .   «..»;  .1.  »ptafi' 
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ISST*-       poie  dM  ihis  iMgttafve  woiM  hat'e  b^  tsi^i    .Kytlie 
seooml  sestkm'tbe  jAiihititf*  m^t  be  cdkhniitted  to  gaol. 
Bjr  the  fifth  seetidii  bt  might  be  bouttdf  to  appear' at  the 
next  quarter  sessions;  but  in'tfai$  case  tll^  ^af^Was 
neidMr  committed  to  gaol  nor  bound  to  appear  at  the 
next  sessions.    He  p«d  the  money.    Therefore^  it  seems 
to  US)  that  as  the  authority  of  the  sessions  was  limited  to 
those  cases  only,  they  bad  no  power  to  msife  the  order 
in  question.    The  statute  4  GA.  c.  37.  s.  8.  is  a  legisktive 
expositioA  of  the  fermer  statute^   li  ejiaet%  '^'that  ^fhbrey 
a  party  salgeet  to  any  fine,  forf^ted  tecdgtAasafio^'&c 
shall  reside  or  shall  have  remoyed'4h)m  or  oti^^o^the 
jurisdiction  of  the  sheriff  in  which  strch  fine^^Std^all 
hate  been  incurred,  fltc.  it  shall  be  la^Hbr^  ^ocfa 
sheriff' to  issue  his  warranty  together  with  a'cop^'bHBb 
writ^  directed  to  the  shetfff  acting  Ibr  ih^  ccnftitjf^  cV 
place  in  which  such  person  shaH  Aen  relsid^  ttt^'ltt,  Ht 
in  which  any  goods  or  chattda  filiall  be  fomikf,  fec^itf Rfig  > 
sueh sheriff  to  execute  such  writ;  and  theis^  \S/^iXSi 
&&,  within  diirty  days  after  the  receipt  6f  %eN^tt^ 
*  i&  required  to  return  to  the  sheriff,  From  ^6ni%e^klt 
halfe  received  thfe  same^  what  he  sfaaH'haW^dbt^'?n''l!Be 
execution  of  such  process,  tmd  ix^'Mkr'fiiS'jfritA^'hfudt' 
have  given  good  and  mffietent  securifp  tii'  appedt\d^'*the ' 
erisuhg  general  or  quarter  se^on^  tcf  be  ii\ih!  feF^t^fe 
.i:otinty  firom  whrch  the  wnt  iskaedj  and  m'tase^a  I^Vy 
filiW**ave  been  madt,  to  pay  orrir  Al'tnoiii^'^c^vild 
inpuTiuatice  i&f  ffie  warrant  to  <he  shrffilP'ffbtH  iH/iA^i^' 
hebhall  hfrfre  retieivcd  the  samd"' '!f^e'ili^aP^%  *; 
tai|ketiiAtirfettfrri,its!i*withat  thfej>^*Kd^^Po^if" 
'toB'gO'lo  lh^%es*k)iis  ai*^i'itrt*'  secu^ty  t^efe'^v^;' 
and  ^  ithe  sesSidft^  iMvb^pbW^Hd'divflitf  Vds^  ^^£e_ 

"fiftb^eifiioii  ea^m^B  »:  4p.  r  ^'iAk^)^^^W^  f^' 

*'s}!»«rton  nugatory 
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o^^  f()ejri^(^gi)iz^i^,  ,i  Ti»^  ru^  <9r  a  new  trial  mutt! 

therefore  be  maHp.  absolote.  •    ■ 


5fp  .'♦!/.••"•  ■■  '    ' 

i.i.^.i  Mil  ^^tfODWAnjy  against BoorH. 

Q4^,  .Xhefiwt.coum;  of  Ihe  deelAnlioti  was  iqMA  ^^d^S? 
^.^e.xmtfiff^  qf  the  redm  as  to  ionkeepersi  and  stated  that 

.^/iltJJUiiVMi'*-/    -T-  r  plaintiff deli- 

^^o%^  4^ffll4wt.  Jkapt  an  inn  at  C^«s^9  in  the  Tend  a  trunk 
^B9f7.9!5^9^^*^*  ^  ^^^  *^  Z«rf4wr  in  tha  county  of  w^itflS^ 
y  ^^  |4»Ptiff  put.  up  theie  and  deUvered  into  Sk^VSTL** 
,cfTO.  a  trunk,  which,  thioogh  his  ncgU-  ^^^^^ 
B^^iJffi^  Iqit;  f^ecoDd  connt  stated,  that,  defendant  J^^^"^*'^ 
wjjg  {|]ppfi^)l)Q3:.tof  a  jcoach    for   the   conveyance   of  shhwtbury,9nd 
p^^ff^g^  fp4,  th^ir  luggage  for  hke  from  Cit$ier  defendant's 
a^l^^f^  ^^fmbwy,  that  plaintiff  became  a  pa»-  ^iS^^dit 
8ei^g^^i)^(jl,l^  \^.the  cavelessness  of  the  defendant  de^^tibaTthl^' 
^iffWWft'^W  »Wt1  third  CQUBtsimUar  in  Bubstance;  g^^'l^^t 

*^feS^f  ^^ffi^  or.  upon  a  coach  at  a^i^  Bforewad,  to  ^^^;»»^^ 
witf^^tB^^fju^b^  to  be  carried  to  Shrmihuryj  wparateirom  ' 

^\^^h^^1^^^ffi^^B^  itwasjort,     flea,  not   C%eircriUlaige, 

gqUJ^  i;^$>f!^]^ \i^9P^Vuui^n ^ a^ibelpat  jjiirma*  a^JT,  Hdd, 
f^/«95S%rM.*BW«Te^.tbat  the  ..plaintiff,  nfcver  went  ^,1?.*^^ 
"^ffu}iif»  ^^'W«>'  iW  .*e.fi?«t  ,.coant.waa.tlwwforQ  SHe'j^' 
•^^PW^il^.rl^i^^  <^ft«^  '»  W4i^  pr^ved.tlut  tha  "^^^^ 
^9jFJ!^*ff(M^^.f  P*^^^i  >^'*^  0ownty  of  .tfcto  city  ^•„^^~;^ 
^.  ^ff!^?K  .W4  i^iW^  %ireupoi^  aaid,  that  th«  temninna  wm  giTen  of 

nonMiififd 
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the  deekfaCMHi*  u'  framed in  olu«,  fgtQI  ii  ibofided  4ipdil 
ft  ixMitraot,  4iiid  the  iMiofti  vab  mibtttiHtafiy  folr  «Miii* 
perfornutice  of  a  coatraet  Theik  was^  4lie  ^CMUMik 
proved  as  ailefed.  The  first  ottuhtVML'^ibdtidoiMd^itt 
the  trial,  that  deecribed  Ae  deibttdant  db  ati  Jn^fc^e^t 
ae  COkester^  m  the  coatsty  of  CAisMiv  and)  d^itfeigi^ 
seqoettt'coufllB  desoribe  the  termauiBja  ipb  >a&' dZk^tli;^ 
mfatemdj  ^wluch  musl  mean  ^  C^egtui^  m  A^xxMOiq^^ 
Chater:'  But  the  okly  Oba^  ta  #bkb>tBbievfdettiee 
applied  was  the  city  of  Ghetfkvs  m  the  emutefof^thd^tiit^ 
of  Obesim*:  the  coatract^'  tbereloref  uvea  not  friroibA^ 
laid  \  and  thia  is  pceoiaely  withi»  iiioM(dioi^iGC>3ldAi^ 
V.  QnuUin  {a\  where  jlUo^i^  a  J.  held^  tba&^Mtth  ledAft 
c£  the  line  upon  which  goods  Jure  tO'  bit^  carrled^lMSlPbe 
accarately  desoribedi  iHUrqifdi^^  lank  thexpn^pflk 
case  very  like  that  of  Frith  v«  Grayibyg^  wkeHI  tfae^dit* 
ckration  was  upon  a  contract  to  procure  a  booth  ^*  on 
Basmei  Ommonj  in  the  :MwityM^{4Xddti9e»  it 

appeased  that  Barml  GaumM  wiia>  ili'td|e'^fc<HnRy^4tf 
JiArj^bn^.  bnCi  the  Court  held  tfaoifliriM^ceitMMtetid^] 
TJRve  the  ^pkte  was  ioittwieitel^:  hate  lit  iirtisi&Wfy^ 
ibwndiiden  df.  ehetadtion^  and^^  tbcnfitxr^  A^  tteHAUWla 
%tal4  Bootvf.  Qnigt\{cf\  iS^Stofi,  om:J3oUktSAf4i^iiy9kgsd 
se^eidbcaqss^tik/the  samft^effect'ao^cdUteted}  aoqu  ue'j 
'/  .   .  .'  ■  .J      -r       .»    /.     ..:•.        "j   5ii    :ij   1    ^roiichi:^ 

,  TauntQH  cont4,    TJjii^  was  nol;  anr  pQtjip|)ij/)f^5;j9>j^fi^ 

bHtj T^ras.  founded  p;i;^,a  cpj^ww-^'f^.jd^^^  ,^aW 

Ca)  S  Siark.  N.  P.  C.  585.      (6)  4  T.  B.  561.  note  to  D^fwry  ▼.  2Wti. 

W  4r«mf.ft)a  ^    '-  ^'' 

'-^  •  '•  carriers. 
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wnior%l.Mi4  mmriiag^Vo  the  cates  4fi  JMkA  v«  Gn^  tM7. 
and  TXtf  Jlirt«9^aii4  JK!«M0  JSbmigttimiVi  JDkm^{m% 
the  TariaiiGe  in  this  case  was  imraateriaL  The  gist  of 
lil^.lM^ii  m  tbft.not  csinrjiiig  sa&Iy  to  Skmmahoy  a 
ftnmkid^lmlieA  to  the.dbfinMla&tiar  that  pnrpite(  the 
Sli^  irti^.k  wi0  deUirwed  was  immateriaL  Bitt  k 
dMSiiiQt  appear  that  t^are  was  aaj  yariaoce ;  fiir  in  the 
fimoM)of  any  proof  of  two  plaaes  being  called  C^aierf 
<^  (StcMnv  4a  the  coMtjr  of  C^e^ot/'  may  fririy  be  oon<» 
aMaradjicl  a  daifiripiaoB  of  Chtsier,  in  the  coaniy  of  the 
iHQFOEGfeitev  •  [Jb^J.  Tfaecasaof 2teT.Sii&«r(&) 
jBomawryiieair  that;  for  it  was  then  held  that  ifamAoai 
ma  'a.ai^ictit  description  of  Fam^m  Roj/al^  there 
fentpg^o  eiidanfle'of  any  other  plaoe  bang  called  Jbr»* 
Ma^olf  (SmsUia  T** JVtf)(»r0  ^idence  was  g^ven  of  two 
pbKM  of  the  satna  naaie^  one  in  the  city  oi  London^  the 
lllbertiiiiJl&&S^{fer4  Agidn,  the  city  of  CA^s^»  although 
fdcPttmy  of  itself  is  within  the  ambit  of  the  county  at 
larnrai  itmiii  jhtraihrpi  ^alfitia^  the  Jadanition  liteiaUv* 
ttbraife  9P;tairiaiM)eu 

:;  SU^mo^  J,  The  anbstance  of  the  bargain  in  this 
aasomaa^  topatithe  tmnlc  apon  the  coach  and  carry  it 
|Ba  Sk^mimgfi  tho  {riaea  whence  it  was  to  be  carried  was 
jaMoatatiaL  .If  tbe.tniidk  had  been  plaoad  on  the  coach 
aftarikikft  Cbe^$  and  whilst  ,on  the  Dead  to  lOrem^ 
ktifjhfiibfiiymid  have  been  n  comi^hmce  with  the  daly'. 
cast  upon  the  dcfadant  Bui  aa  to  the  question  of 
▼ariance^  I  think  that  the  county  mentioned  may  be 
eiMsaii^#i^'t6  be  the  county  of  the  city  of  Chtster,  in- 
Ositkicik  '^  itt  commoti  parlance  when  Che^et  is  m^n- 


'  ^   (a)  '2EMi,  497.  (b)  13  jg^  9« 


tionedy 


Ibe.ex^eMe  otaniuodMr  phot  calM  OM^  in  ifa» 

ibusaatwiaraii  I  ahoukl  Imt^  botD  diipoiad  te  (ft^  iMi* 
tkfir,  wd  hold  dMt  CJksto- a%hi  fatt  teCiiM 
99imt]r  at  laifow  Them  «re  jwtiil  CiMS  i»  mhUk  m 
tfiOiag yariuceas  to  lbeiiaiM.of  a eaipoiMtioft  or  dT* 
{Mrah  hasJ^eea  held  inunatevialt  vfaeva  it  «iai:4i«(|.Ml* 
diUted  to  miilead.  For  these  xeapoiip>  L$ak  o£«fHMMi» 
that,  the  laonfiiit  must  be  sat  Md%  md  a  hhf^  trill 
gratitfid. 

HoLROYD  and  Littledai^e  Js.  ooncunred. 

MUiW^afawAMe. 


Doe  on  the  Demises  of  Jamss  Pwii«  ;MMi  < 

ROBfiBTS  43^0111^  FB4Jt«»¥»  •      <   :m'  ••/(• 

c 
2?b?SI?^  X^^S  ^^  ^^  ejectment  ^iroqgfat  to. jreoovec  ponpfijw 
Zhi^%ti.  ®^  *  *^*'"'«e  and  gaideii  in  the  p«ri$h,of  Tfffmlfth 

to  a  RMd,  be.     Si.  Marjf  Magdalen^  m  the  ootio^  of  Spmtrmim^^^ij^p^ 

loogs  to  the 

owner  of  tbe        BOt    guUtj.       At   the    trial    \^tf^  AUffTOmk^^  tt^At 

cioe^'iSi^      ^iqg  assizes  for  .the  coimty  of  Smier/ffh  l9S7f  jjtjf 

aftedioider*      peared  thf^t  tbe  cotti^  in  qifesUofi  had  .bam^.b^i^^ 

Sltol^d  *«  defiMid#nt'8.father  in  1804,  qn  *.djp^  YfMM'JfPI^ 

S^thtlSL*^    tby  Ae  side  of  the  turnpike  rq(ri)ia4j©»iMP>ic^^ 

land,  which  was  copyhold,  belonging  to  Jolti^,fSfliffth 

one  of  die  lessors  of  the  plantiff,  and  whidi  at  the  time 

of  serving  the  ejeGj^meat  was  in  the  oocopadon  of  his 

tenant  Jamei  PHng.    It  appeared  by  tbe  ^^r^iolls, 

that 
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ta  ike  MM  of  tmd       IMT. 

9^  ten 
TiMto  wto  ii»  eflde«at  to  ihsvr       Pmm 

Mtli^iMoMlkiidMilaiMd.    It     F?!!^. 

tlMiI'M  llM'Wjiiirily  kod  bdM^ed  19 

JMiM^nli»fflii4iieie  jpiwiiapfiQa  was  tluiC  tbe  waste 

klb  iMd  Md  ^  Ugh  foad  balooged  alao  t» 

Oil  ihrioMMT  battd  it  was  oMied,  thil  thu 

only  laok  eftet  wbara  the  owner  of  flie 

faAda  waa  a  fraaholdar.    Tlie  karnad  Judga 

Am  jmff  ta  ted  fer  the  {riaii^  but  reserred 

KberQr  to  tka  defindaat  to  move  to  enter  a  nonaalt.    A 

nria  aiai  hating  been  obtained  for  that  parpoae, 

• '  ■J<?i%gaiir  And  C.  F.  FFittiam  now  shewed  cause.  It 
is  m  |*<iuinytion  of  law,  that  uninclosed  land  on  the 
side  of  a  highway  belongs  to  the  owner  of  the  inclofilied 
land  next  adjoining.  This  presumption  is  founded  on  a 
Si|l{^ilsifeaK^  that  at  some  former  period  the  owners  of 
tfte  lalMloa  CMh  side  of  the  road  grants  to  the  pubHc 
•  Hghtof  pasiiy  not  only  over  the  land  on  which  the 
VUti  V  %ntied}'bilt  over  the  uiiiuclosed  waste  whan- 
iMr  Ifae  road  tesppened  to  be  out  of  repair,  Steel  y. 
f  (b) ;  and  this  presumption  appKes  to  a  case 
I  a  eopyhokler  is  the  owner  of  the  adjoming  land. 
*m  copyhold  of  inheritance  must  have  existed  from 
Dotial,  and  if  the  road  was  made  ailer  the 
was'  granted,  as  it  must  be  presumed  to  have 
It  BMMt  ha^e  been  taken  out  of  the  lands  of  the 


§9$  eiifiieii  IN  TRiiirDVriraiAiftT  t^* 

if  tfce  Dtltf  t^  k  bim,  «be  ilUiidffvUxiiat  «ilitt0du» 

Mt  fr  tMe  «itlfer  in  Jteteirif  w  l^'ngf^  Ji>rraf  ^«1k  Ji*^ 
AMM  Midnt  But  then  ^nt  plaintiff  jivinnd^UiAt  Mm^ 
t&i^  WB^  aMonary  tennt  of  a  iefase  talladtfUbm^ 
Adjdkillig  tlMi  WiMte  to  quettlon ;  waA^  ito  JK^WhtHmik 
ikm  lie  being  omaer  ot  die  ftd)oiidiig  inckiedflabdf ilte 
|irMltopft<»  WB%  tkat  be  was  also  irviier  of  iA»tor)0tead» 
jiaMflg  the  faighMray.  Ulat  is  ime  ^irbeiiiJtkBloiiaMMf 
Aeadjobiif^  land  is  afredioldeiP,  biltwheieihedb  A^S^Pf^ 
holder  the  pieBatn}>dMf  is^  that  the  ^ni^ta>behaD^TlD,1|^ 
lord,  and  not  to  the  copyhold  tenant;  'SorJtben  load 
diust  be  presumed  to  have  retained  in  his  own  hands  all 
Aat  te  did  not  grant  to  his  tei»ttt«  HefeeithefUEftiff 
mAy  shewed  a  grant  (torn  tbelordof  iRsttMifr,  oai%iiiaf 
Isgii^spedlfted  noenbei  of  aetesr  •  nh  no.iw 

B^Tisy  Jf  It  is  livery  desfarableihatfiheeeialpHU 
be  G^  oertbitt  and  definite  ^le  »piOikM»^ta<^Magik 
of4Msdesoription»  Now  is  i»4t  priBldifiBie||UesiM|p» 
fhAi  thai  waste  land  on  the  sides,  aadtberfsoil  tof>thA 
fltiddle»  of  *  h%hway  belongs  tothe  omifet.o£)lheiad» 
jot«ing  frtehold  land.  The  rale  is  founded  biii;a,bop 
positfon,  th^t  the  proprietor  of  the  iKijeinbg  iknLal 
tome  former  period  gftve-  up '  to  the>  puMe  tfor)3paflingB 
ell  die  land  between  his*  iiiolosiire<^ad>>tbe^'niiddieu(ff 
the  tottd.  I  think  that  rate  «pt>iiee  not.Mgff  lo  tfieq^ 
hcdd  but  to  copyhold  lands  also^  '  Tfacre>9riMiinb'jmb» 
denee  to  sbew  when  the  road>  was  first  uiad^  rbdt  ikiweS 
a  turnpike  road.  If  tb^  mad  existed  «b  iibe.iiflie^dtim 
the  ee{i)Fh«dd  was  first  grmyted^  Jfm,  frimAabtimmm' 


Bd^^itkm  JDoadiiwiureiitidieo  au(;..af  tb^  Imd.  ^A^iifUm       £a<<Y 

«tti  itt«h4«o|ij)iblder«  {Naur  I  tbii^  we.ongbtiuKM 

|faMiafil6Bal  BDedMny.    Tiui  prebabilitjr  ii^  tiyit  itum 

U»»)6fv|qgali«ifloi«ty>  then  tlw  primal  Sicj^  prQ«W9PT 

tyiftifcjA^nihfltirtyybold  tbtumii  of  the  land  MM  iwllWIt 
ii^f^nd^rpdt(iaithe^i<MiA  The  rule  for  epttfiog  «>  n<mr 
Wl{iMbt»'ithtoefofi^*be  disdiai^ged* 

'BisHttqBfilBDbJtf'  I  an  also  of  opnioa  that  die  verdMl 
kifightii  (£^iaa  b6  leaacm  fiNt  omfiniog  die  nd^  lo  ca9§§ 
where  die  person  in  poaeamoa^of  liie  adjojnlpgiiiwdiiil 
a  freeholder  It  applies  equally  whether  the  party 
fafan^iagpfihe^^a^oitilng  Itod  be  a  fteeboldm  iMse- 
inUeiVaoDioolfMfbd^ex.  Aa  lo  die  proper^  gf anted,  4 
eq^Jial^evi'aAinda.iii  dw  plaee-of  tbekdrd^  tb^ifM^ 
Udar  liDtheipl^otrof rtbe^leasocri  It  ia  very  ii«probabtt 
diatailicfeadanw  ortgxntjamadeof  Jbuid  «eic  tbe  h^ 
ffad^aod  JAfatBicik  beiw»en^  the  b||^ay  aMl  ibfi;)a)HJi 
indoaeil  ^ama(I)qiiaitil|r  oftiiianfikNied  landit  of,(littte(9r 
^fROTftadhelolidi  ottiietfo^t  tkat  >he.aiwfdd;fl^rj|Mfi^ 
l»diiliBrre0tpori»m«frMbUaui^.aH^ 
^■Atof  IfbAnsar  toaivfadlainttd^  0(!VM:^erj^.At)isiit7 
ffaifdnBadveeparttfed  fcoin  dleilDdla^iA^g^  itiAplMlri 
^mm  ibdt  4^>priai4faompi»s««|^ioAiia)  AbAt^diaMb 
oarUbataideMtf  dKJfimeeonyiidMc^dieb'oadiij^tBa^'Mi^ 

ii  Bade,  the  party  making  il  erects  his  bank  and  digs 

X  2  hft 


SOS  CASES  m  TRINITYr  TRRW^  '  * 

1 827.       his  ditdi  on  hb  oxm  gtoundi  •cm  the  ><Wttfde  ^^ht  iMSi 
^     ~       The  land  which  constStuMs  tbediteh)  far  pbint %rUtt# ^ 

Box  de«i« 

PAiMa        a  part  of  the  close,  though  it  be  «nh(ii^  biiunddi^f^ttW 
^   PxAUKY*      bank.    And  if.  something  ftiith^  is  ><k»ie'fer'lhi«t^  dM» 
convenience  when  that  whidi  constitutes^  tMe  fWW^- 
dug  out  from  his  land,  as,  ibr  instance^*  if 'ft'  fcmkUfmK^- 
tion  of  uninclosed  land  near  t  a  piiblib  bi^  ^priMt<»()#tff^^ 
is  left  out  of  the  indosure  to  protect  and  fidofftevihii'i 
occupation  of  that  part'  of  the  land  wMch  >b  tfidlbs^  < 
that  in  point  of  law  is  a  part  of  the  €lose:<mil7)l!khiilW&'> 
inciosure  is  made.    If  any  grant  of>sMh'1f(fid^^beii^^* 
copyhold,  had  been  made  before  thettKAd^re^  Hhis'tebQ^ 
sequent  grants  would  probably  oentttitte  116  Be  nittl%iiniM 
the  same  way,  notwithstanding  tbe  inok>sti|^e^'*atl<)^%]l<^ 
the  land,  both  within  and  without  the  indlostin^J  %atfM;*^ 
therefore,  pass  by  those  grants.^  It  seems  ^  ft^*4her^n 
fore,  that  the  rule  that  waste  land  neaf  a^  bi^in^  isMfi^' 
be  presumed  primfi  facie  to  bMong  to  lhe''OWile^'i§flfte^ 
inclosed  land  next  adjoining,  is  not  confif<M^€0'^^(ii^'^ 
where  the  owner  of  that  land  is  li  fr6eiiblder,''<)utlda«bnaft^ 
eqpimlly  to  cases  where  the  ownet<  i^«k  IdiatMl^^V^W^^' 
copyholder.    In  either  ease  evvAet^tdnisy'lS^^j^f^^tB'^ 
rebut  the  primA  fecie  presiimpttoni    But  tt  1^^  iionMUfh^^- 
able  importance  that  the  prtmS  4diepreMiiMptUitf4hbt)MM 
be  constant  and  unifoms  and -not  lefiC' ««Md^qp«hd'W«lJ 
variety  of  particular  ciraumstaniee^/  sbm^i^><MMefr4fiii^ 
be  beyond  the  time  of  actual  imemevy^'  ttlihte^^>ji#t(^ 
beyond  tbetmiie  of  (legal -meiwopy."  -  >  i^-'"  i>n"^  baeobm'nu 

<LnmiEi}Ai.Bj.  •  I  am' eii«h«lyqdp(«k0csiam:^iti(<&r>l 
If  aey  act  nf  owner^  t^ahe'kMt/^f  ^tlte  tUfid§ti^<^ 
proved,*  theti : therei  idU^bitianc^iMl  'it^tmy^pr^iltj^fm  f  I 
but^wbcte  no  i^adfartoa^oflioim^'sMpolsiNpiiiwI^Ft^dl^ 
the  presumption  does  arise  4hat  tlie  waste  belongs  to  the 

owner 


i 

\ 
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oii09#i?'a(ti)li9'4ll^9iWilg  Ifl^  Iti^  not  very  likely  that'  IddT. 
the  kvd'abQHld leiwrdae aay. acta . of  ownehdiip  on  these  ^^' 
small utdp«  .of  iaOdi^iwhere  there  is  little  herbage  for.  iVtii^c 
C9t$h  10  depflstup«ijupon»  and  where  there  arie  no  trees  '  PsAEtir.  ^ 
gCO^mie^t  ilu  is^  ttdmilited  .that  the  presanplbn-  is  in 
&mi^J6f  .tfa^di^nfic  of  4he  adjoiniag  land  'where  he  is. a 
fiyholdw^^fidJ  think  very  reasonably  so^  We  do  not 
k9ftF4he>wigWi:oftfaeAe  rights*  In  all  probability  the 
nrt^clbirt  tih^l  furesuBooption  is  to  be  in  favour  of  the 
09l!(ie9l  )$f  4be)a^lfiing  land  has  arisen  from  its  being  a 
TOOfft/M  ojTjflQtivitiUence  to  the  owners  of  adjoining  land, 
sD^tp  y^yentdbpute$  as  to  the  precise  boundaries  of 
Pfy?p$K^«i  Jf  the.jrule  of  presumption  as  to  the  right 
of [jPt^norsbip  applies  to  every  freeholder^  I  see  no 
I'^MWvy^l^y  itiiihoQld  not  apply  to  a  copyholder.  Sup- 
poi^)it^^*Wa4  wer^  niade  through  ancient  copyhold 
I^ldyi  ^'  i^qp^bolder  would  have  a  right  to  have  hb 
cq|^i^4oli9nfWjell  {if  he  was  tenant  in  fee^simple)  to 
th^#^i9e(^t99t;os.  he  had  Jt  before.  If  before  the  road 
vA(il9#^^<rtii^  .xppiyhold  extended  to  the  line  which 
a^i^af^i;9rm^tbe  ipiddle  of.  the  road)  he  would  have  a 
ri^tfjt^^^hJ^(fK)py)|old  repewed  in  the  same  way  as 
bel^Qir^,,  >T^C6  is  no  reason,  therefore,  wby  the  same 
ptfPflHnp(iQl^r«fcQial4rrKit  be  oadde  in  his  oase.as  well  as  in 
%(if^^&f)c|^14er;  fTbetsdme  rufe  wiU  apply  if  the  road 
b^^im4fetiMH^bi(lbe  waafie  of  a.manor.  In  that  case  if 
tlM^^f^^.fiCrflfO  ipwov  Hitenda  to  Reserve  his  ri^bt  to  die 
uninclosed  land  near  the  sosd^  .h^.  musttdkeioate  to* do 
it  by  exercising  acts  of  ownership  upon  it  And  if  the 
lo3ri>ttfii^«W»|Oii^*e4  fl4)n«reyanc4  in  fee,  awd  graAt 
hiitfrwtelif  o«Jielaai|w^4T»toM^  apj^yasin  tother  caaes. 
I^  Nmllfiibf^i^^nvsi^  Snoontenietit  if  a  differttiti>wilo 
oCr4llMlny)li0PripererJM(  f»nvoiI)  aceorAing  as  the  ad* 


810  ''tksi^'i^-riii^'t^'iiknM  - 

lft27,        ioioing  land  is  freehold^  coipyhil^,  or  leks^lcfi  '  I^ 

"''""^  osrdjng^to  the  argument  uf^ed'in  l&is'tdafA^  mf  pte- 

-punA  '   J  tumptioh  does  tiot  apply  to  top3flioldferi,'— foiPtB^Sfaiie 

P^luir.      reason  it  will  not  apply  to  a  leaseholder.'    Fof  ^a  ^bdfijF- 

holder  stands  in  the  same  relation  \6  tKe  lora  dF'liie 

manor  as  a  leaseholder  does  to  a  iVeefabld^.^'lIillSttk 

it  is  convenient  and  reasonable  t&at  Uk^  prMdiij^nfa 

should  be  the  same  in  the  case  of  A  copryirdMe^^v^it 

is  in  that  of  a  freeholder.     This  riile  ttiixHi  llMuUe^ 

be  discharged.  uk.  -U  a: 

Brewer  and  Gregory,  Assignees  of  1WH*r, 
agmnst  Sparrow.  \ 

The  usignecf     HPHIS  was  an  action  of  tiroirer,  broughtbydie  |ifciJtil6 

hlvln^^onw^* '"'  as  tesigne^  of  one  Pitter  a  bAhfcraj^  to  i^«er 
iSL'^STrson'^erteJ"  goods  of  the  bankrupt  iilfegcd  tb.triMk^fMbi 
iwAe'lJ^*'^  wronj^iiUy  converted  by  the  dcfihdtint.  ^TMi'cWttt^to 
pertyofthe       referred  to  an  arbitrator,  who,  by>his'aWri*d/^iStdfc^fcc 

bankrupts,  ctn-     .  9     z      7     j  7 

notafWrwmrds     following  fkcts : —  .  .v  JL  ?  JquT 

treat  him  a»  a  u  w 

wrongdoer,  The  Commission  was  issued'  on  thk  ^^st'tf ^^OMMer 

and  maintain  ,.  ^^^^^  upon  the  petition  of  the  plIJiriiirf^MwaR^^^^c 
iict  of  bankruptcy  was  coitnnitted  bn'tli^  fd-iif'^liimfer 
2825.-    The  Assignment  to  the  pkmitfffsj  Md^  ^^hm- 
'.  miisiofii  tloas  hxeaUedtm  "the  8if  ^Dfe<Sfl»«tf-  te«k*^  ^Tbe 
'  gobds  for  which  the  itclfion  was  brou^  ^ASMii^af 
tlie  stoiek  in  trade,  household  furniture,  und  e^Cs  foncid 
'  upon  the'prertiises  of  ther.Banktupt^  At  ??Aifi(MflyMiy^ia 
-  Viaubtster^ife,^  virhefe  he'  hadf'cftnf}^'  bh  btttt«i»^aitil 
the  "id  of  0(^elf^'ii62'5^  tm-wMcft'tisty  ks^HUlMei 

and 
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.jipj^ke^^^f^4!f(f^^  shop.     Ob  the  4A       1M% 

,.jifC  Q|[^fjp6^,t^«  ^l^ndAnC,  who  was  a  craditor  of  tbo 

.^j^f^^ffipf^l  after  oonsulting  with  the  plaintiff  Brewer^ 

^.mff^^^Xo^j^keU/^nikanh,  when  he  found  the  house  aa^ 

^tk^  p(^^^,ba|i)crupt  shut  up.     Upon  his  arrival  he 

j](e|^]po8f^^s^kHi  thereof,  and  also  of  the  stock  in  tradi^ 

n*Bp#SW,  fffpHMie,    upd  effects,  and  re*opeaed  tiio 

ji^l^:jfW4i5^^^^  the  business,  assisted  by  Us  sea 

,of94  ^  «{)prenti«e  of  the  bankrupt,  by  selling  the  stoek 

in  the  same  manner  as  h#d  been  done  by  the  baoknipti 

.M^(jA^i!?^^i?1^  to  do  so  ontU  the  ISth  of  Naoemier 

SmewtBg,  when  be  and  his  sob  quitted  the  preipise% 

leaMrkig  the  appreotiee  in  possession.    On  Uie  lith  of 

Naotmber  a  nesscnger,  by  virtue  of  a  warrant  issued  by 

4|h| My p4isipa^^  nnd^the  oommissioBy  at  theinstancp 

of  tlie  flaintiff  Brewer^  -arrived  at  Cheltenham  and  took 

possession  of  the  premises,  tiie  lK>iisehold  fumiton^.jHid 

^TtSmm^  Iin4r  sei«e4  the  stock  i9  <rade,  which  •eowifled 

isPMl^  ^  fil^W^  which  bad  belonged  to  the  bankropty 

nff^fflffh.f^,  ^tt*^  which  the  del^endant  had  pwnohased 

fti><i"WWb^'^'»?  he  continued  thje  business,  and  whidi 

jSni^Lfi^m^^^^^UK  «^d  in  part  aold  with  the  Ipankr 

T^i^s  stook lor  the  general  ibenefit  of  the  trid^  andi^ 

^^MP^ei^^^qidant  to  sell  ti^e  ba^krapc's  stock  .tnc^W 

9(|tien€.^q^4]lj[\t^if^  be,  otherwise  could  have  done.    ICbe 

f^l^Ag^  ipif rehfffi^i  bj  the  defendant  amounted  to  2IS/I9 

-snf*¥*  Iwi^W^**^  <rf^^P^»on«s  reoeiwd  by  Jim  in 

sirte  sf^^  ^9^ g^^  »tpch  in  trade.     He  kept  a  daily 

'io^m9mtt<f4  ^^mh  w^  puttiiasei.of  the,  stock  bought 

b(fil4j*sW^flfii«llfl(pi»il^  »W*fWl  rf  aH 

iii«piWtaPMw\i\«W^  thne  he;  owtumfMl  w 

iijUmmma  iwll/swffc  /espqunu  wf#.  %  J»!rt  and  Vrm-.M^ 

h'Mimit^^  ^.^^m^e  pf  iM^iaitti^g^YowfMB,  iie 

'.fifi  X  4  ieft 
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1M7^       left  iridi  4Ue  tppnftotk»<o6vdie  ^MbRfdpt^  the^t^Iaim 
.  tfiBiiehiaecxiimty*Htiio«ntkJg  toiSQi  Av^iSic;  '^«Ud9;Bimi 

ai^km^  tke-ttppriatiiioe  duVf'pMxo'Ae  zmekaea^getf  whoudnly 
paid  and  aoeouiitedloT  tfaia  satne  toitfae  |ilanitiflb b^fano 
the  cDBMnepeemeat  <i€  th^^aotidti^.:  .Oil  4hfi^.filst^;iif 
Jumuanf  the  . defbidanty  •  being  8umtBGfDtd.>bBfoiie,udM 
comiBisstoocrs^  delivered  a  copy  of  fht  atttx>otit.Aiiki^ 
by  him  to  tbc  plaintiff*  Thealdiop  «B9'-<KMiifDdaaBd 
on  the  4cb  of  April  fidlowing.  Tis  defendant  (did 
not' intermeddle  with,  or  dispose  of  any  pnt-ffitti^ 
bmkrupt'fi  goods,  chattels,  or  effeqU,'eaQce|ktjl^?itqck 
jii>trt«ie.  The  defendant  acted  ia  all  diings  !|aockiDg 
and  oonoeming  the  taidng  poieea^n^  aqd^seliing  jnd 
disposhig  of  the  stodc  in  trade  of  the-'biolniap^  (wid 
f  purebasing  other  stock  and  condnoi]ng>aba  iba4idcB% 

and  in  all  other  matters  relating  (o  dr:|CSiioe]singithi 
isubject-matter  of  the  action,  bonft  fide^  and  solely  for 
thtt  benefit^ ail  the  creditors  of  tbe  banfiropt^i.  i,u]  L 

•     ,»'*■.•••  !'.!    lui;  tllli   k» 

i  Huiehinstm  for  tbe  pUmtiflb.  Tke  ide|im4««^lja^ 
4ha  act  of  bfinkruptcyhad  been  c^nunitte^.  asldjfebe 
•goods  of  the  bankrupt  witboat  any«ttlKailty<!fiMnc'4ife 
*plalndisy  01^  either  oF  tbemi  after  thejr  had  ibatfoAo  laa 
^signeesrhe  the«^y¥ms>gtiiltyolta  #MKigfrt«in^iyidA» 
iftnd  issuable -in  ^cN^i'^       "     -        <-'   iujr  A>'\,  ux^Av. 

Batlet  J.    The  defendant  in  the  first  instance  was 

a  wrongdoer,  and  the  pIaifatUb'Mi|^tUiwe(tMndliim 

•Ha  knk^ibntUliiMi^flotipetent  to  them  in  their  character 

of  assignees  either  to  treat  him  as  a  wrong-doer  and 

disaflSnn  hb  acts,  or  to  affirm  his  acts  and  treat  him  as 

their 


tbwfa^eBlf}  ^iflliMf^  liftrr^.oaoctiiffiincci  Ifis  iicto  Mi  I«S7. 
tmaEtaaUm  ;aklhetr  igfenti  «bqn  cannot  tdkmardsitreiKl 
l(iiii> asriar  ^tsf^gndoeif  iter.  citei^^M  affirai*rhis.:QCta.ib  <ig<i^i 
jnopt^fiiBSiiflTflfaf  tJdbniiaa  ta  thb  reUt;  ;I  am  of  •opinioii 
ihatthe  pUfaitifi,  inrthisiir  chdra'tter  oC  assigneca  ta  thi$ 
adbe^JiotemffifinBdntbe  ly^  dona  by  tha  defieddanft  witfi 
Hffiiirtfncaita the  dittpdgition>of. the  goods  of  tfaa  bankrupt 
fi»abfljrilui^ttaac€f)iad  from  him  the  balaaiee  of  the  ao 
bdanlUiiiyriiat  bdahce  oomiated  of  a  sum  Aie  tatbam 
aferlfriiting  them  credit  for  the  produce  of  all  the  bank* 
iofitSs  ^gdoda  leld  by  the  defendant  By  accepting  and 
j^eidfanDg  diwtibalanQe  without  objection^  after  tbey  bi4 
keaef^pMlijfecbigr  gf«;tbe  account  kept. by.  the. defeodMt» 
lhay^o|iied'his.tB<B;andjreccgnus0d  hm  aa  their.i^[enft 
^mdi^jbaoHi^/scfiidfaicWt  tbey  are.  not  at  liberty  to  traa^ 
)dai^'iaij«nng<<k>ci!t. 

HoLRQiipi  kL    I  tlArik  the  phnntiffi  adopted  the  wH» 

of  the  defendant  by  accepting  the  balance  of  the  account 

^cd^iafi^ao^  ;thay  at  all  eneiitf  €«thar  racognlsiQCltiim 

fBfatUic  a|;atttiiAi<tbe  aala  of  the  bankirapfs. goods,  iir 

;jdKijn[flul8^iMtirt^f«c^ifiedtbe  amount  oC  that  ba]^nce.aa  a 

■■afhftcDiflfaifcri  the>>iioiigful  act  done  by  tba  d^ndanf« 

(Kilbayahaitellreatad  him  as  their,  4g^U  Shej  cannot 

afterwards  treat  him  as  a  wroog»4porL.aild..ttiaii1ti«p 

trover.     li^  on  the  other  hand,  they  accepted  the  balance 

of  the  acmiml  aa  a  ml^mth^  /^  thaiwrangftit  aali  the 

acceptance  of  that  sum  is  an  answer  to  the  action. 

miJiinfesnatJb J^t)(MMttfitod«! :  ^    Li. ..  ,\y^^.  ^..  /w/  .^ 
iot3c'ii>(b  iI'hIj  iri  mA)  ,.i  :   ii .  ^Jndgaiantlfay<^dffeadnnf« 

tan  iDob-gnoiw  c  en  n7irf  y*\'y\t  ut  T.>it;.i;  pj'jr:;*.!'-^:  '!■> 
•JB  mill  Jfl^i  bnc  b)oc  r-nl  ..i  »<!■..  t»)  lo  ^;•1'l.,  girf  in.pJi  -   » 


1827.       section  it  was  enacted  that  the  cQiQp|}j9i3i^^e^,,9^|ditf 
''J        and  they  were  thereby  empoweredj  at  Wfffj^  njjeetjflg^l^. 
<«rtHiv)      which  not  less  than  tjhiiieen  co^missioiji^^.^hpji^ 
'Wmm^^kmltk    present^  by  writing  under  their  h^nd^  .to  .apppijji^^jB^^ 
^.  c,  I    treasurer  as  they  the  said  a>mmissioperf3  j^oi^d  f^ig]^ 
proper.     By  the  thirteenth  section  jtSra^  ^pai^t/^.^^jp^t..- 
wherever  aoy  action  should  be  brought,  by  t^;9r^Qfjp/^M 
the  commissioners  against  any  person  pr  jp^^i^ppsy^ffhf^,; 
same  might  be  brought  in  the  name  of  tbe'|fr^f^f:^%,; 
By  the  sixteenth  and  seventeenth  sectionsift  w^s^dj^i|{^ 
enacted  that  the  commissioners  §hould^  at  f|i\};)OC^^em| 
meetings  to  be  held  in  pursuance  of  thap  aq^  ^^etjtf^j^^, , 
ascertain  the  sums. of  money  respectively  neces;$||^<|^i^3 
the  relief,  &c.  of  the  poor  of  the  said  paijisl^,,  a^.a^^, 
for  paving,  cleansing,  lighting,  and  watph}ng,^fi]Sfj:^;^,j 
&c,  providing  a  burial  ground,  ^nd  the  i?py^  W^^>i 
purposes  of  the  act ;  and  should,  and  they  WjO^  ^^IfVni 
required  to  make  and  sign  a  rate  or  rat^Si  Bpt;^qiy^|^^4JiM^(( 
th^  amount  of  their   respective  sums,  90{  ^e.tljljf^.(f^|\^(i 
ascertained,  upon  all  and  every  the  person  01; ^^ff^fSffffS^^ 
who  did  inhabit,  hold,  occupy,  pyssess^  or  epj^  ^j^] 
land,  house,  shop,  warehouse,  or  qtl^er  buildijq^^tqf^ 
meqt,  or  hereditament  within  the  said  par^.t ,  ,]3y^|)^^ 
tweqty-third  section  it  was  further ,  ^^ct^,  J^flt^t^^^^ 
any  rate  should  have  been  so  rat^^,.  #5^^sj(9^  fffllA^g 
charged  by  the  commissioners  for  tljf  jpu^i^^^^^^e^Q 
act,  the  collector  J  was  thereby  requir^.^tj^  ^fl'^BS^/tite^c 
same  liccprdin^ly;  and  'in  cise  any^^|>^w^ij^^^^ 
who  should  be  xajt^i  sljouid  r^se  ^or,^i{j^|fct^^g||g^ 
such  >ite  to  any  collector  for .  ^wentyp,Q;^§  ^^^^  f^m 
P««<>°«1,  demand,  ^ivlel^y  ,,the^  .^ol^l^y^^^^e^ft^gCj^^j 
^'^^f"^.  h  ^f|^J?«5^.Hnd?r  ,*^,han^^  .RCvlS^.MfiStefr lo 


ai 


or 


IN 
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1'.;^  V-?l 


€T')^Ho^''^^"fefii&ti^  or  neglecting' to  pay  as  afore-        1827. 
sAid^-'ftr-'iitf  iib^  ^Yefnises  so  ctiarged  with  such  xati^       ^Z]? 
itiitk  '^M^^iuf&l^^bhsf  arid  default  of  payment,  the  same       iwdfcj»<  "^ 
yihs  iC^i^Veyf^  l3y  distress  and  sale  of  the  goods  and    W«i^Mwaritt' 
<jiA!lSds^''tifsiidi^  person    or   persons  so  refusing    or 
nij^tectlik^  -to'  p^y  As  aforesaid,  or  on  the  goods  atid  ' 
chAttm^Yottlrd-bn'tfae  premises;  or  it  should  be  lawful 
fi^^tiffgr'^fciSiMUiis^iotifers  to  recover  any  such  rate  payable 
hf^iftM^f^mBXhcXi'hy  action  of  debt  or  on  the  case,  . 
irfmy'df'hfk  iMTajesty^s  courts  of  record  at  Westmhister^ 
I^^^ef^'dtid  sMlon  it  was  enacted,   that    the    then 
o^tfMe^Hjf  l!H^  pbbr  of  the  said  parbh  should  continue 
Xj^^'Wisf^^Hh  for  the  remainder  of  the  year  1807,  and 
utiffl^twb^crtinefcNrerseers  should  be  nominated  and  ap- 
pe(H%^^i!%0  mkiifaer  and  at  tlie  time  by  law  directed 
to^ijl/fttetf 'tBeriiy  ind   fai  Easier  week,  or  within  one' 
mmffiPof  ISi^ei'  lii  each  and  every  year,  two  persons, 
beU^siflf^iEla^tSal'  householders  in  the  parish,  should  be 
notff&tf^'^sihd'&pp'dinted,  in  the  manner  by  law  directed^ 
to*^fit^H6^r^ils  6t\he  p6or  of  the  said  parish;   pro- 
vid£ff  i(HM;fs^ttifft^^uch  overseer  and  overseers  should 
m-W^daa^'kfeourit  to  and   be  liable  to  the  control,  * 
oimi^TLad'mt'^^'cfions  of  the  commissioners,  at  all  their 
m«flflg3^fe*fe"held  iri   pursuance  of  that  act     By  ' 
tebSSn  ^f^W  further  enacted,  that  if  any  person 
or'^^i&''MHtii  ihinJ^  himseif,  herself,  or  themselv^'  ' 
Bg^e^iSi%j  iily  rate  or  rates  made 'by  virtue  of  the 
ac£f'figaBp;^s<fi^^G!l'*i)ers5^  bomplaln  to.the  com-|;^ 

milllW^^^&f'm^^ting  twp " 

maadft  fyk  gil^^^&'i^iskibn^r^  wer4  th^e^y  autkor^"' 
iz^a^iSi^m^rit  fhky  ^ouif^  fiiint^.'such  per^n  '' 
or^m^^iyk.  W^^Uilic^'  reiiehik'the  prem^'^^ 
as  OJlOlSlirmdQlcnsSem  necesskry ;  and  if  any  such  per- 
son 


0 
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1827..       section  it  was  enacted  that, this  cqf^^lj^i^erj^.^a^l^tf 


-ts:fci 


and  th^  were  th^eby  empower^d^i  at  ai^g  if^f^t^ffg^^, 
which  not  less  than  thirteen  comniissioijie^^j^hjo^ifi^.^ 


COKTll 

Wiiv<»#aile£    present^  by  writing  nnder  their  h^ndft  to  ap|ipii;i^^ja,, 
^rr''^!    treasurer  as  they  the  said  a>mmissio|ie^  $boi4d  ||;i^^. 
proper.     By  the  thirteenth  section  jt'^ras  ^a(;t/^^^^.. 
wherever  any  action  should  be  brou^ht,,by{i^,<9r^c;^jP)^v 
the  commissioners  against  any  person  pr  p?if?f^^[^h^i 
same  might  be  brought  in  the  name  of  t^'^^^^f^c^^ 
By  the  sixteenth  and  seventeenth  sectipBS|ft  w^s^dji^f^^ii 
enac^  that  the  commissioners  ^hould^  at  i|i^ioC^^em] 
meetings  to  be  held  in  pursuance  of  that  aq^  ^{il^^j^i^,, . 
ascertain  the  sums  of  money  respectively  nece^^^^i^} 
the  relief,  &c.  of  the  poor  of  the  said  parish^,  a^^a^^, 
for  paving,  cleansing,  lighting,  and  watph|ng,^fiiS|f5^q 
&c,  providing  a  burial  ground^  i^nd  the.  s^vq^.,(g(^r,^. 
purposes  of  the  act ;  and  should,  and  they  WfB9^  ^h^WrhUm 
required  to  make  and  sign  a  rate  or  rat^S|  T^t^^^^^^^ffg^fi 
th^  amount  of  their  respective  sums,  ^o..^^t1^^>({(f)^(i 
ascertained,  upon  all  and  every  the  |)^rson  ojjt^DI^^Sq^ 
who  did  inhabit,  hold,  occupy^  pyssess^  or  ^|)^  VSfnv 
land,  house,  shop,  warehouse,  or  qther  buildii^^t^f|j^-jjj 
meqt,  or  hereditament  within  the  said  par^^l*'  ,Py^t!ff?iv^ 
twei}ty-third  section  it  was  further .  ^gc^^,  A^^^^.^^^ai 
any  rate  should  have  been  so  ^ated^,.  j^s^^ss^^ff^  rJffiAod 
charged  by  the  commissioners  for  tlj^  pi,ij^fpe?^j(5^|j^eio 
act,  the  collector  was  ther^b^  r^uir^.^lj^  ^j^llggt,.j^^ 
same  accprdingl^;  and  in  case  an^^|>^s^jj,^^^ 
who  should  be  i^ated  sl,ouW  r^f?se  or,^ijp^ect^^ 
such  >te  to  any  coUector/or ,  twenj^^p^^  ,^s^^  j^ 
pewonai;  demand  ^ivle...by  ,.th^  'fP!^.f?y,o^«!feG%x; 
demand  \n  waiting  i|nder  the,  han^^  .RCv|W*l>M8rt?ff  lo 


or 
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or  ^e^fi%^S8^  f^ffiSfng  or  neglecting'  to  pay  as  aibre-        1827. 
sftidyHt^-^btf  (Uy  ^tettiises  so  ctiarged  with  such  xati^ 
ttf^  ^ASfli^^lufhiStJ^s  and  defautt  of  payment,  the  same 
vi^i^^'Bii4fevi^^  Iby*  distress  an<j  sale  of  the  goods  and  '  W«i^Mwaritt 
cHAtt^s'''df''8tidl  person    or   persons  so  refusing    or 
ncj^tecilik^'to*  pky  as '  aforesaid,  or  on  the  goods  atid  ' 
cfiUtti^^Yodiid'On-tfae  premises;  or  it  should  be  lawful 
fdt^^ite'VrliiUMiis^iotfers  to  recover  any  such  rate  payable  ' 
hf^i^(M*A{^mBLikciihy  action  of  debt  or  on  the  case,  , 
infrnj^^ik^hlk  JMKjesty^s  courts  of  record  at  Westmifister. 
'Bj^'^^^^S^St  s^dSon  it  was  enacted,   that    the    then 
o^iifMe^W'dt^  p6br  of  the  said  parish  should  continue  ' 
Upfk  WefSMk  for  the  remainder  of  the  year  1807,  and 
u^ra^twb^oA'cir' overseers  should  be  nominated  and  ap- 
prfiilSitl^iit^e  mkilfaer  and  at  tlie  time  by  law  directed 
to^Hrff&teff  tlfeffil';  drid   hi  Easier  week,  or  within  one' 
mratt^in  ^^^KiLSteklti  each  and  every  year,  two  persons, 
bd^iJii!^iktitSal  householders  in  the  parish,  should  be 
notff&fnefa^^d 'appointed,  in  the  manner  by  law  directed^ 
to'^ft^^i^r&^i^  (^f  ithe  p6or  of  the  said  parish;   pro- 
viAdf  iSIW^s^fii^''Such  overseer  and  overseers  should 
m-W^c^B^^'kfesouYit  to  and   be  liable  to  the  control,  '^ 
oimi^TLad'mrfecfions  of  ttie  commissioners,  at  all  their 
rnH^f^^'^  '^^^tietd  in   pursuance  of  that  act     By  ' 
se^iSlAi  ^MifWa^^  further  enacted,  that  if  any  persofi 
or'^^i&'^iAk  thinic'  himself,  herself,  or  themselves'  \ 
aggSfW^^Bj^  iiy  fate '  or  rates '  made  by  virtue  of  the 
ac£/'KaPp2fe^'Gll''|>er5onrm1g'^t  i^^^  to  the  com-' 


e  premi^e^ 

;  and  iTany  such  per- 


son 


(kraO 
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18SSI       mm  or  petwis  sboiiid  not  be^ntitffieB'iHUi'tlwiidMsfw 
tDiMtkm  of  the  eoMBiis8Unen!^''or  ■  thoitklii  tiej^ett^  t» 
canpbnii  to  then  at  'anytsvick  Hieeluigf  itrkfaln  $ihb  timto 
Wmr^mM    dhgearndf  theo  it  shoftM  faeittwfai  for  suE^penitii'cnr 
^     persons  to  appeiil  to  the  Am  noit  g>pg^al>^or'i)ti«rta» 
seatioiu  of  the  poaoe  ta  be  boldafi  ihri<lbi^«aqiil^  cB 
KetU^  wfaiofa  sboold  happu  next  after  tbeiKpiniilHNBi^of 
twen^-one  days  from  the  deterouDation  of  such  compHM 
sbners;  in  every  case  such  appeUant  or  appdhmtivflrat 
gtving  eight  days'  nociee^  at  least,«fai  ymting^i^MA)  liec^ 
or  their  intention  to  bring  eufdi  apiieal^  la0d'«0ff<llMf 
mattar  ihetwo^  to  the  detk  or  clerks  tot  ^ihe  okmdiuk 
sioners,  and  within  two  days  after  sueh  wiAiA^  mMfm^ 
into  a  reeogniaance  ia  the  snm  of  20/»»  woth.tworvui^es 
in  the  eom  of  loi.  eaoh»  before  some  joetiee  of  AepeMa 
bit  the  said  comity,  conditioned  for  ptoseottiiigrlsjndv 
lUBpeal*  '  i  '\'  fiiv  fitn[' 

By  an  act  of  the  iAQ.S.  ^  146.  it ( Ys*>  ^aMt$a^ 
that  it  shouM  be  law&il  for  Dhe*  coonn^bhen  ^mjfif^ 
pointed  by  the  47  G.  6.  o.  111^^  eranyanieH  or^MpnHof 
them^  to  raise  and  convey  watet  from.^dkid  iibfibs 
paridi  of  CharUaUi  in  the  covntjii  of  iCni^'^heiein.tentj 
tinned^  doo^  the  high  road  leading  frcon  GraradtcL 
into  the  said  town  of  Wodwicif  and  aloag^  aoplher^hi|pbp 
mad  therein  menticmed^  iato  certain  nasiarxDiss  >tfaehm[ 
mentioned,  and  to  convey  and  distribHiberi««tefei<fraMli 
every  sttch  reservoir  in  piyies  througli  tiMe  eaid'topn  dnd. 
parish  to  the  houses  of  tlie  inhdiitantS'  tbirc^  ^igra^' 
ii^  with  the  commisiionerB  to  be  iopptttd'  wi^^^adr 
watery. and  to  pm^chase  al  groond  ttteessatydbr  niaUng^ 
such  reservoir  ov  reeervoirs^  and  to  >ettBBtatigi«etf^»iteL' 
&c«  By  the  6th  seetbn  the  comndssioneni  y^i^  ^ 
aUed  >  to  bOnrow  at :  interest  a  aDR>  n^  exceeding  (1 4fjOO0t 

upon 
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Otffttt^ 


et  t»   foacM^  1^  tibttf uiftaattaqy flunpkis  sliottld  HHy  time  atm  of 
tin    dwrafi^  afittrvpayine-febe  btteregtiof  the  money  barromid 


m  Mn»  ^wuld  beiappliedi  tmviirds  .the ;  relief  of  the  ^loori 

id  of  ^:parisk«ef  Jfbofcbizl^  in  s«oh  mmuer  as  the  «aB^ 

B I  ttia^iflfcffjBj  4Br.  ekiy  iseisn  or-  moee  of  tfaeni^  should  think 

n  :r'BydMb'iital{fiused  in  ibe  49  £r«  3*  c.  189*  certain  ]B0v 

a!  Goorf  theitkin  mated,. and  others  ibeit  aucoesiMiffSy  were 

iel  iatorpiirhtad  bj  the  name  of  the  cooipany  of  prcfprietora 

»|  afidiariJ&n^iFa^r  ATarii^  and  aucb  corpocatioii  exists  at 


CCNBMflDVv* 


1 


.  JkfiiMarm^t  'passed  inlbe  51  G.  3».  c.  145*  the  defiend«- 
apttwf  ant 'Ctppowfeped  to  supply  with  water,  amongst  other 
jpiiiishw.tlKtrof.fi^.JIfai^i  Wixiwkh;  and  it  was  by  &e 
third  section  enacted,  that  it  should  be  lawful  for  the 
niwpany  of  fropdetors,  imd  they  were  thereby,  aotho- 
iii|ed«kl«Beqiiired  to  contract  and  agree  widi  the  oom« 
iiiiwinMrrm>aOing  wider  the  acts  of  the  47  G.  3^  #»  1 11; 
sad  the  M  G.>B.  6. 146.  (already  set  out)  for  the  absolult 
fov^wlm^^yuA  the  connNssiooers  or  any  three  lar  more 
€Fdi«iii^(.lrerB  thereby  audmrized  and  empowered  to 
B^i^lcanhe^  assign,  andassmm  te  the  company  of  pro* 
pnelatfs,  c^KConsMi  piece  ior  parcel  of  land  belonging  te 
^•MAitsmwimiaoiat^  and  puoebased  by  them  of  Mi; 
fSabaqf^itiiate  Jk  tHe. parish  of  Waolmich  $  aod.ako  the 
iatarait  tif  .tfafc  cammiisioners  of  and  in  eertain  springy 
of 'i^tinciiisig^:Cirflowfing'  in  certain  fields  theren.  de^ 
qfTfsHiidg  situ^laia  tke  pamsb  of  CbaarUoui  any.  thing  lin 
the'ibbWBi^tptiianedaats  to  tha  coatrasy  notwithstanding^ 
aid  diatr^i;qi9ttiaadb.  purchase  itsltouldbei^wiil  fiur 
tAef>aompan)^.nf  .proprietons  to  use  the  said  piecn  >)olr 

parcel 
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18£7.       pared  of  land,  and  the  springs  of  water,  Ibr  lliep«r- 

poses  of  the  act  of  the  49  6.  S.  c  189.  and  of  tbe  act 

agahui        now  in  redtali  or  any  of  them,  m  such  and  vn  hme 
Water-works    manner  as  the  commissioners  could  or  might  have  need 
ompftoy.      ^^  enjoyed  the  same  prior  to  the  making  of  any  sis^ 
conveyance  or  assignment. 

This  action  was  commenced  on  the  ITtfi  of  Oaiofer 
1825,  in  the  name  of  G.  Cortis^  as  the  treasurer  to  tbe 
commissioners,  against  the  company  of  proprietors  of 
the  Kent  Water  Worksj  under  the  feUowing  drausft* 
stances :  — 

At  a  general  meeting  of  the  commissioDers,  duly  held 
on  the  7th  of  October  182S,  it  was  resolved  that  tbe 
company  of  proprietors  of  the  KefU  JVmter  Works  dKMild 
be  proceeded  against  for  the  recovery  of  the  parochial 
rates  in  arrear,  if  Mr.  Nokes  (who  was  the  soKcitor  to 
the  commissioners),  with  the  advice  of  counsel,  shcvM 
be  of  opinion  that  the  parish  could  maintain  an  action. 
The  opinion  of  counsel  was  obtained,  and  the  sblieitor 
to  the  commissioners  afterwards  brought  tbe  present 
action  by  their  advice. 

At  the  time  when  the  resolution  was  made,'  Mr. 
Thomas  Rideout  was  the  treasurer  to  the  commtaaioii- 
ers ;  but  before  the  action  was  commenced,  Mr.  Carfis 
had  been  appointed  the  treasurer,  and  was  so  at  &e 
time  of  its  commencement,  before  whidi  period  (viz» 
on  the  17th  of  May  1825),  the  solicitor  to  thacomnus* 
sioners  having  reported  that  a  c^tain  advance  of 
money  would  be  necessary  for  obtaining  an  original 
writ  in  order  to  commence  the  action  and  for  odicr  ck- 
pences,  the  commissiotters  advanced  htm  a  sum  of 
50/.  for  those  purposes.  Mr.  Carfis  acted  as  tieasnrar 
from  the  2d  day  of  Me^  18S5,  under  a  zcsolntiw  of 

the 


u  Tidi  au«c»  Jbm^-^.  QSOMG^  IV.  9$i 


ipwtt«f  ]|fc^«ai«jt  M  tmnmc  took  phioe  <w  tiie  14th 


CoMn 

MRMUt 
r«MMrorl 


aoni^t.ta  be  recovcsrad  ja  tlw 

t  cm  tlie  M  ^  ilig«f#  lSl£y  lBii4  In  tbe 

ri  Atsgweiidn^eliiigoftbe.QMiiiiifah 

lofilie47(3«d.«.ni*, 

IIM^  it  WM  tmoimd  mod  deiraied  Moos^tfry  to  irajjie 

A  aam  line  fxcoodiiig.  IMOt  for  |1m  lue.of  the  poprj^ 

«l4ianp  JHot  esoeeduiig  MOf.  for  the  hi^bwajs,  by 

•  *iM*4tf  llA  k  lb#  pouBd  for  the  p^r^  nwl  d^« 

Jbr  tbe  bighw^ys^    In  poKsoante  of  tbis 

%  twte  fma  propared,  aod  the  assetiixieiil 

in  the  pound  for  tbe  poor^  iifid'  ddi  ia  the 

Mghways;  and  at  a  mihsei}iicnit  me^t* 

-«oiiiiiiissioiie»»t  diiljr  assembM  0&*tlSe  Ist 

^^^Jtl^gmtithSf  Ifae  rate  thus  prepared  waa  raad  over 

and  flgood  by  them,  in  complianee  witk.a.  reaobitiaa 

tbeo  entered  into  for  the  putpose.    The  title  tS  the  rate 

^i  *^  A  late  or  aa^essmaife  made  tbi&  1st 

lib  Ae yew  1815,  wdby'mtaeof  afeiact 

pasaed  iiy  Ae  forty-sew»tk  year  tf  llie 

imUdl^ftiB.pritMitM^^y,  mtiltiled  ^J^A^^if^' 

fM«tf«f  fte  ielmaaetoiit}^  Mch  nit^  or mpow 

r#  lldL  ia  ikm  pound  for  tbe  relitf  of  die 

'flofaa  bf  Sdrin  tbe  pound  ferpa^ 

figMng^  and*  watAIng  4bd  siraels, 

tiba^bafa  tbe  sum  of  Is^-^d,  m  tbe  pounds 

ilr  tbi«  sioiidn' to  UUktmmet-d^.ms. 

Tba  aaMpment  o^  4^'.fDp>W^y  <»f  pr6prieto(ji  of  tbe 

2o«]¥fl|eKuw«»fa,  auBodntedlo  242.7^  8&  And  after 

I         Vol.  VIL  Y  appor- 
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1827.  apportioning  the  different  as9W(i9ml;i^  tl^e.jCgte  ,}&  Jthoff 

Z  concluded :  ^<  We, whose  mfaes  arc^Jt^fen^untQ w)?s€x|t>e4r 

COKTU 

agttirui  Commissioners,  amongst  others ;  for ,'j9^ua:9ing.iiitPiez^ 

The  KiMv  .  -  ,.  .         ,   .       ,       . 

Water-works  cution  the  act  of  parliament  mentioned  m  .thp  W^rf)- 


Company. 


ductory  part  of  this  rate,  hfiyiqg  pr^vio^sIyradjq^|edt 
settled,  and  ascertained  it  ta  be  necessity,  to  x^e^  9  $Wf 
not  exceeding  1300/.  for  the  ^ef  of.  th^  ppp^.tQif  .tbp 
said  town  and  parish,  and  a  sunx  HQt  .^pcigee^ipg.  4QQ& 
for  paving,  cleansing,  ligbtiog^  md  w«tq];ui}g*t^^  j^re^ 
lanes,  &c.  within  the  said  town  and  ,parj^,  .h^lf^^]l^t^ 
and  assessed  upon  all  and  evety  .person  and  pf^rsgtQ$.,ff| 
such  rate  and  assessment  named  j^or  tb^  {^^ifpo^e^.^ifii^ 
in  the  proportions  expressed, And  set  forth.  isj^^Jti)i$  ,ifff 
troductory  part  of  this  n^te,  the  s^vemjl,  suna^  ff£{  Pf^gjr 
set  opposite  to  his  or  their  r^peptive  nan^.,.;^,^^!^ 
ness  our  hands,  the  said  1st  oiAt^ust  181^.",  ^,.,o'r^jvi[> 

All  the  subsequent  ra^es  for  the  use  of  t)^p99i;,jjff)^ 
for  the  streets  to  Jufy  1835  incli^iyf;,  .i^r^^fpff^eyiR 
'  a  similar  manner,  and  with  similar  £?irn;u4it]rr  ><^  ^|4 
simikr  tides  and  candusions.  T^a  fiSBH^fEl^^J'lXSfSX 
of  these  several  rateSf  being  thiirty^five^itt^ijgil^jjggqi 
thedefendantsy  wa&1129t  2s.2rf,  ^       .1.  ,^y  hoz't,'^^;^^ 

The  assessment  of  U^.  in  the  l^iiQj^^pa^j^ijji^^ 
cental  of  the  parish  of  Woolmck  amQunt^^cj^^^y^]^^  1^ 
and  the  assessment  of  S^  in  the|^>u^d^^;jt|f§J)g|^ 
ways  amounted  to  37«.  2s^  ^^^^^9S^^}WikAS^ 
the  sum  which  would  have  been  mi^e4  ^f.^f^-ff^fJf.lMd 
been  collected;  but  the  sums  actuat^y^co})p^;te^^^ 
the  two  assessments,  and  which  were  ]9}^l[i{g^]ffftl^ 
amounted  to  1450/*  only*  And  the  sub^\i^^(^«^jg;^||^ 
vents  and  rates  were  open  to  the  same  obse^^||G^  i^^^ 

In  addition  to  the  thirty-five  rates,  the;:jgfAi^)g^ 
(»ther  rat^  for  the  use  of  the  poor  and  for  the  i^ghlB|||^ 
^flcb  of  which  included  a  gaol  rate.    The  pQaqi;^<^;f}f 

these 
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dicsse  ti^^^tkSf'ckh)^ttpGti  ihd  defbndafats  applicable       1 827. 
tb'*ilig'^jr''atiff  Ac  litebWiify*  ainoimted  to  the  sum       

'  CoBTia 

iS'i4f4t:6^'iaitpoMbai  kpyHlcOAHta'Ae  gabl  amounted        against 

••  1%*  ga<il  Tktes  wete  made  under  the  54  G.3.  sec-  ^"P^^r* 
ISAhl  f5/^UIi^  enacted,  "that  the  justices  of  the  peace 
i»eibilbttd  for  the  county  of  Keta  at  the  general  ses* 
slida  hoi'he  bdldeii  for  the  county- in  pursuatnce  of  that 
fiiXi'  'lAould  yearly,  undl  rit  the  charges  and  expences 
\iPVa3dbig  and  completing  the  new  gaol  and  court 
hbcfi^'  iteorred  and' to  be  incurred  since  the  then  last 
JBhM'^^iirteik'  Sessions,  should  be  paid  and  satisfied^ 
ittieSik^idd  taic'a  special  county  rate  for  the  payment  of 
im&i^^iiikrg^^BxA  expences,  on  all  and  every  parish, 
titiWiKtip,  'flt6.  in  die  county,  widiin  their  respective 
divisions,  now^  contributing  or  liable  to  contribute  to  the 
oAEiiitt^^iotmty  rate^  at  a  sum  not  exceeding  the  sum  of 
6ti.^m^^e' pound  over  and  above  the  ordinary  county 
TmflR^oHi  or  ihbrt  tatet  in  each  year,  on  die  Cental  at 
^MBtfi^et^  pariiSi,  township,  liberty,  &c.,  and  extra* 
^8SfibliBl''lctef' odier  place  should  be  rated,  taxed,  and 
assessed  to  the  ordinary  county  rate;  and  the  said 
i$itBU''tkt^'sh6tifd  be  collected,  levied,  and  recovered  in 
ISy  in^niidr;  knd  by  such  ways  and  means,  and  under 
SSkffi'piiiialfi^ky'as  a%  cbuhty  rate  might  be  collected  and 
rld^^^^yibeeounty  of  Jijsn^/  and  the  ooerseers  and 
Bfi^^^Wi^^jr  parish,  township,  or  place  maintaining 
#«^i('  "^r,  'wUhhi  the  county  of  Kent,  should  and 
ib3|fiti'Sihd'Vt^' and  were  thereby  authbmed  and  em* 
T^SHfiMFlli^ltry  and  raise  such  rate  in  like  manner, 
and  fc^^^biiB  ways  and  means,  and  undei'  such  penalties, 
li?ffl^pdte  rate  then  was  bylaw  collected r provided 
MiS^^ttat  every  tenant  or  occupier  pitying  ^ch  rate 
liU^Hir^dct  and  retain  ont  of  the  rem  "payable  to  his 
V9*  Y  2  landlord 
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1827t       landlord  or  landlords  for  the  premises  in  respect  of 

"  which  such  rate  was  payable,  one  half  part  of  the  full 

agamtt       ftmount  of  such  rate,  it  being  the  intent  and  m^a^ing  of 

Water-workf    the  act  that  the  half  of  such  rate^  except  as  thereafter 

ompmy,      excepted,  should  be  borne  by  the  landlord ;  and  every 

landlord  should  and  was  thereby  required  to  alldw  and 

make  such  respective  deductions  accord&gly ;  and  evexy 

such  tenant  paying  or  having  levied  upon  him  such 

ratC}  should  be  acquitted  and  discharged  of  and  from 

90  much  money  as  such  half  part  should  amount  to^  ias 

fully  and  effectually  as  if  the  same'  had  been  acttiidiy 

rent  paid  to  any  such  landlord  or  landlords  in  paa^t  tS 

the  rent  due  from  such  tenant" 

The  justices  of  the  peace  being  duly  assenibWl^'tt 
general  session  in  pursuance  of  the  provisions  of  thiir 
statute,  did,  on  the  5th  of  Jtdy  1814,  tax  and  asse&  'i» 
special  county  rate  upon  every  parish  and  other' jAtte  m 
the  county  within  their  respective  divisions^  at  th^  rki& 
of  Sd  per  pound  upon  the  rental  of  each  parish  and 
place ;  and  an  entry  was  made  in  the  county  books  id  i^ 
following  form :  —  **  This  Court  for  makings  a  genenO' 
rate  or  assessment  towards  payment  of  the  ehaiges  bsA  . 
expences  of  building  and  completing  the  new  gabl^HcTu^ 
of  correction  and  court-houses  for  the  txymi  t£  MaidtMX^' 
incurred  and  to  be  incurred  since  the  last  IS^M^KfUtt^ 
ter  sessions,  doth,  in  pursuance  of  ah  act  tf  ^^tttfiah^t^ 
passed  in  the  present  session  rf  parliament^  erititle^  ^ 
assess  upon  all  and  every  the  parish^  tbwnsMpj  KbifiVj^^ 
&C.  in  the  said  county,''  the  sdras  f61l0Wing/vi^/*'*^tW 
sum  of  376;.  13^.  ^d.  upon  Woohokhj  1)dng  Idr  tHd' 
rate  of  Sd.  in  the  pouftd  upon  liie  estiniiited 't^nistf\ 
of  that  parish."  Then  feUowed  thfit  asksesstlkilf'upbcii 
other  places,  and  tb^  the  enU^  wiitf  tfMi  edhfihof^fl  t*^  I 
'<  This  Court  doth  order  Ouit  the  said  a^iiifi'  ^ 

and 
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and  BOfos  of  momsy  to  assessed  on  the  said  several  I887, 
and  respective  towns,  parishes,  and  places,  shall  be  """*" 
paid  out  c^  the  mon^  collected  or^  to  be  collected  for  9gam$t 
the  relief  of  the  poor  of  such  parish  or  place,  by  the  Water-J!^ 
ciurckmardens  and  aoerseers  for  the  time  bdng,  of  each  ^^^'"'P*"^ 
and  every  the  parishes  and  places  aforesaid,  to  the  high 
oonstaUe  of  the  respective  hundreds  and  divisions  where* 
in  sqch  ptirisbes  or  places  shall  be,  within  thirty  days 
aft^dfmand  thereof  shall  be.  made  in  writing."  On  the 
e^th^Jcmffty  1815  a  similar  assessment  of  276/.  1 3s.  6d. 
urat  made  oh  the  parish  of  Wodwich^  at  the  rate  of 
^  \sf,  the  pound  on  their  estimated  rental,  according  to 
the  provisions  of  the  statute.  On  the  2Sd  October  1815 
a^imilAT  opsessment  of  1%U.  9s.  was  made  on  the  parish 
vSi/^oplwicAi  being  at  the  rate  of  2d.  in  the  pound  on 
thar  estimated  venial,  according  to  the  provisions  of 
the  stififiote.  Each  of  these  several  sums  of  276/.  1 3s.  6d^ 
S!JGk  I9s.  ed.^  and  184/.  9s.,  was  paid  out  of  the  monies 
raised  for  the  relief  of  the  poor  under  the  47  G.S,  sess.  2. 
c»|.^y  i)g  ihe  treasurer  to  the  commissioners  acdng 
iiildef:  that  statnlie^  to  the  high  constable  of  the  hundred, 
n/fipy  him;  paid  to  the  county  treasurer  at  the  quarter 
s^nqifS,  pejct  after  the  times  of  the  respective  assess- 
meni^  ,  Ajt  a  general  meeting  of  the  commissioners 
^^^tVlS' W^l^'^^  provisions  of  the  47  G.  3.  duly  holden 
^fPUUC9fiam^:tbereof  on  the  5th  of  January  1816,  it  was 
rei;9lv;^]anda(yudged,  and  deemed  necessary  to  raise 
a  funipot  eicceeding  800/.  for  the  use  of  the  poor,  a 
sq;^BOt.«B(0Qeding  4002.  fcr  die  highways,  and  a  sum 
nqfi rujf^^igSOpL  for  defzayisg  the  expences  of  the 
g|f3^^dtcpart^uses{  and  that  a  rate  be  immediately 
n^  .fqf.ikfmfms^Bes^  at  6d.  in  the  pound  for  the 
pour,  l^.ln^  pwnd  for  the  ne«r  gaol,  and  S^Z,  in  the 
pom4  ^,{ming,.&G,  .  In  parsuance  of  this  resolution 
Y  S  a  rate 
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1 827*       a  rate  was  prepare^,' '  mi  an  iassessirieiif  ihiddciiait;  '6^.  in 

*"       the  pound  for  the  poor,  and  *Sd.  iii^febbirncl  folrtfae 

agam^  highways,  and  SdL  in  the  pound  for  tfa^  ex(5^6e^  of  fhe 
Water-worki  gaoI  and  court-houses ;  and  at  a  subsequent  me^ng  of 
™'^^*  the  commissioners  duly  assembled  on  the  dth  of  Jarimary 
1816,  the  rate  thus  prepared  was  read  over  and  signed 
by  them,  in  compliance  with  a  resolution  entered  into 
for  the  purpose.  The  title  of  the  rate  was,  ^*  A  tate  or 
assessment  made  the  9th  day  of  January  1816,  by  virtoe 
of  an  act  of  parliament  passed  in  the  47  G.  5.;  and  also 
by  virtue  of  several  acts  passed  in  the  4Sd,  47th,  491di9 
and  54th  years  of  G.  8.,  for  erecting  a  gaol  and  coaH* 
house  at  Maidstoncy  in  the  said  county,  upon  Sli  ismd 
every  person  and  persons  holding,  &c.  occupying  btids» 
&C.  within  the  parish,  as  well  for  the  reliefof'thfe  poof 
as  also  for  paving  the  streets,  lanes,  Sec  tn  ih6  'pitiMi; 
and  also  towards  defraying  the  expences  of  ereitU^  Si!ich 
gaol  and  court-houses,  such  rate  or  assessmentllij^hli^at 
Qd.  in  the  pound  for  the  relief  of  the  poor,  and  td^  in 
the  pound  for  such  paving,  &c.,  and  Bd.  in  thb  pbiind 
for  such  gaol  and  court-house,  making  in  the  wliole 
the  sum  of  l^.  Si.  in  the  pound,  and  being  for  three 
months  to  Christmas  day  1815.  The  assessment,  which 
was  joint  for  the  poor,  the  highways,  the  gaol  and  the 
court-houses,  on  the  company  of  propirietors  '6f  the 
Kent  Water-works,  amounted  to  26L  2s.  Bd.  Tliat-part 
of  the  assessment  which  was  made  'for  defiraylii^'^the 
expences  of  the  gaol  and  court-houses  was  to  repay  the 
several  sums  of  276/.  135. 6i.,  276i  1S5. 6^?.,  and  XtU.'Bs.f 
amounting  together  to  7S7f.  ISs.^  which  had  been  )^aid 
over,  as  before  mentioned,  to  the  treasurer  of  the  cbnnty 
of  Kent.  An  assessment  of  6^  in  tde  pound  iipoif  the 
actual  rent  of  the  parish  of  Wbolwichy  in  January  i816f 
would,  if  the  proceeds  had  all  b^n  'c6Ilect^<d,'^liava 

produced 
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ptfodui^  76}^  2s.  SeL,  but  the  amount  of  tbe  sums  col*       1827- 
liyst^  '^fi^pn\jfi'i9L  55.    And  it  was  impossible  in  the 
.p^^I|  jtQ,coUec^  tbe  wbole  amount  of  any  assessment. 


The  Km 
Qujljb^  99tb  -^P"^^  ISI69  tbe  justices  of  the  peace,  at     Water-works 


9L  gpEf^Tfjl  lessioD  hoMen  in  pursuance  of  the  54  G.S0 
€^  l^^^ji^made  a  aimi|ar  assessment  for  the  gaol  and  court- 
,  )7fni9^  pJX  the  parish  of  Woolwich^  of  276/.  1  Ss.  €d^  being 
,  at;|!b^/rate  of  SeL  in  tbe  pound  on  the  estimated  rental, 
,jf^  ai;ii  entry,  similar  lo.that  before  set  forth  was  made  in 
^fffef^^jxtjf  bopks.  On  the  5ihof  August  I8I61  a  similar 
^<9^^es^fi(iefit  of  276^  185.  6(L  was  made  on  the  parish  of 

-  'Jfl^'f9f^9  ^^  ^^  ^^^  ^^  ^^*  '^^  ^^®  pound  on  their  esti* 

^,^at^  jc^tali  and  a  similar  entry  was  made  in  the 

.^IfRW^r  ^PP^^*    ^^^  <^^  thesQ  last-mentioned  sums  of 

uHG^p^^^  ^  ^^^  ^76/.  185.  ed.  was  pud  out  of  the 

,|9|f|i^.rraiaed  for  the  relief  of  the  poor  under  the 

);^7  ^<S,  sef».2,  c.lll.,  by  the  treasurer  to  the  com- 

)j  J9;^ijfi}^  .acting  under  the  statute,  to  the  high  con- 

.^^s^lf^pf  Wodmchi  and  by  him  paid  to  the  treasurer  of 

f^j^f^^cqpf  ty  of  Ke^t^  at  the  quarter  sessions  next  after  the 

^{.j^e  f^  the  respective  assessments.     And  on  the  14th 

.^.,f9^J!^^p^;3^a9  assessment  for  the  use  of  the  poor,  for  the 

j,.^j|]|ighw|iy%,  and  for  defraying  the  expences  of  the  gaol 

,  <iafd  cpurt-hoyses,  the  latter  at  Qd.  in  the  pound,  was 

.,,(/n||^e^)^y  the  cpmmissioners  acting  under  the  47  G.  3. 

j.,^  jC.  jl^J^|lp  in  ft  similar  manner,  and  according  to  the  same 

"iffi^Rf^if^  tbo^O;  observed  in  the  assessment  of  the  9th  of 

'*di^f^W9^.}^W  ^^^^  set  forth.     The  assessment  on  the 

^  .^(/s^f^y^vpfprpprietors  of  the  J&72^  Water-works  am^^ 

\nJP  i9^/1  W^rf  6^'     That  part  of  the  las1>mentioned  assess- 

/jiiWfP^'^?!^!^  was  made  for  defraying  the  expences  of  the 

.,jjgf)oL/u^d,,poyrt-^ouses»  wps  to  repay  the  two  last-men-» 

,^^, J^^^  sp\^ral  sums  of.?76/.  ISs.  6rf.,and  276/.  135.  6(£» 

>vc!f*'!fhj^ft^-^^^«  P^  pyep  as  above  mentioned  to  the 

Y  4  treasurer 


Ccoopmy. 
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defi^ltftieji!  iBif  A«  Btaft  ii^taD^  c^lketed^  bjr.wtM  of.die 


W«ter-w«rk0  amoiiDt  of  the  two  BeyeadMBdoM  iiifieL  lSs»  6dL  and 


^^'''"^*^'  &762i  IS*.  6d:^ imd  .0f  Jlue  defimoey,  is  4ii li.  Ite  Aa 
adMWnettt  of  «<&iia  tlie  ^loind  oa  ilie  actiud  i%iitai  of 
die  paidsb  bf  ffbolwidk  iikJimuinylSl^  would,  if  At 
proo9€di  bid  aUi)een  MUectedJ^  have  prbdaced  YM/*  iSi;; 
but  the  attoual  of  the  nniies  aotaidly  ooUeettd  «M8 
only  'G96lt6t»  6(f.,  whkb  left  saurpTus,  beyond  what  waft 
r^cjtved  ft>t  Ibespecffio  purposes  for  whidi  Ae  moiiey 
wa»'«UM«d,  of  54<.  &.  6i2. 

Tbo  c^  thn  stated  sevetal  odKr  asseskteBU '  madft 
by  tbe  cduttty  jostled  aat  fVMvdch  between  >  the  ymn 
1815  alld'Uii5»  dte  {laymeilt  bfdie  snins'so  assesM 
oa  Tf^ftSk^Aby  the eotnmtssioners 'out bftthe pooe'wM 
oflKsjoMlM;  ftiid^obtfequtet  assd^menti^iiisde^'dieii 
on  Ifae.pmsfci^'  foi^  th^  ils^  of  the  poor,  fi>r  die  hi^waysi 
and  fiivdefriiyitig  the  expenses  of  the  gaol  and  ooait<> 
houass.  'Ililit  part  of  the  respecdve  assessments  made 
to^efray  the  tistpenses  of  the  gaol  and  coert-^honsefi  w^ 
apedively  l|dttg'«0  repey  the  soms  last  paid  e^r  by 
the  Wifohick  cbtxittiissioners  to  the"  treasurer  of  the 
county  of  JM^^,  for  the  (bounty  asaessoients.  The  cbi»* 
missldners  in  idi  these  aisessmebts  raised  a  kt*ger  sott 
thaa  that  required  by  the  oosmty  asseaonents ;  and  «dli- 
nmlUy' Aere  tsenmoed*  in  their  haiidn  a  lialknbi  df 
589^  Qs;  9d.  iXk  account  of  the  gtel  ret^  lihich  balhnce 
was  aftarwiurds  upp^ied  to  the  ustf  df  the  poor  of  the 
pansh^  ^of  tVdoktath:  The  rental  of  iUe  piriSdi  tf 
fTo^Mph^^  vttrlable  :between  the  9th  c(  4prilASl6 
and  the  9i  N^OMSf^  18)6  tjl  fliicbaaibsd  betwcm  the 
sums  of  *),S6*/l  an'd  ^3;Y46£ 
The  company  of  proprietors  of  the  KetU  Water-worhs 

were 
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■i.lli«)fNiai|HNion  saxijtaojajmmt  of  valuable  pro-       J827* 
pofti.  ^rflMffiaidDt  ifakM^aittiBted  vidiin  the  parish  of      ***~ 

Comnt 

ffatWaft  etAe  tniietthe  tor  aasewnent  wmnade  iipon       agahut 
ilum%  md  heve  bee*  ei«r  jinob;  WaMr-workk 

At  A  genenA  a^seudily  jof  ihe  compai^  daly  con-  ^^^ 

icoed>  the  cnHeo>ir  appcamiwi  by  the  WboheM  oom- 
nimiiera  psnmudlf  mnred  upon  the  diainiiftii  of 
thi!  nwmiWy»  pnUioly  at  the  meetiiig,  a  paper  writiiigi 
pwpotiing to.be a demaod en thecompeayof  the  pro* 
pdcloisi  of \the  fhi^  Waster^worksy  of  the  ^ereiai  rates 
with  vfaidh  thay  had  been  chmrged,  eontaioed  in  a  sche* 
dole  thereto  annexed.  And  a  similar  demand  in  writ* 
i^  flpdca  the  Hand  of  such  collector,  was  pasted  on  a 
bond  whiiA  viaa  fited  upon  the  pressises  of  the  cbm^ 
psay  el  WooUiek^  mi  also  .fixed  upon  the  pipes  Ije- 
IaBgpegiothrcanipany4  In  die  seveial  rates  made  on  the 
Isl  Ji^af  laiSy  and  subsequently  until  the  SOth  Uarck 
18M/ndhaiM»  the  assessment  was  in  the  following 
farmx  f<  The  Company  of  Pkoprietorsof  the  j&fi^  Wateiv 
voriE^^'^tiie  amount  of  their  aasessment  was  then 
plaoed  opposite.  Bat  m  the  lattei*  rates  the  vcompany 
«vre  iMd  £ir  end  in  respect  of  their  land  and  reservoir^ 
sad 'their  -pipo^  They  did  not  appeal  against  any  of 
tbefaljHDne  assessments  under  the  provisions  of  tbd 
IMlh  seolioa  of  diei^r  6w  S.  aess.  2;  I?.  1 11. 

XUsHwe  was  angued  al  die  sittings  after  last  £i«fer 
ika^iAddirkbeag  the  {dainUil^and*A»tttfidfor  the 
The  quesdon  turned  eetireiy  upon  the 
^f  the  sev)Md  clauses  of  the  acts  of  par- 
lisaett  Mt.o«c 'In  the  ease,  ahd  the  argtnnents  urged 
afe  tnimemed^on  iH'  fhl(  judgment  delivered  by  the 
Coori^'aa  that  itis<  won^leessary  ti^  state  them  here. 

,  /'  Bayley 


^^om^tOf. 


JS87.     ;  >.iBMinJ£iE{JF»'>.12p«K>  sfiTlfiralroQf  4»6  ^uMi^rivAicbirhBjife 

[the  vMf ni»g?of  th9  flixt^ntb,fiec^w  of  the  47  i$.  8^<;»  1 II. 

TJitt.  tjtk  of  tbe>a0t  sh^wey  that  ite  l»ettar  xeliefr.^ 

.m^ogmetit  of  tb&  poor  was  ooe  of,  the  pMrptosea.wl^ 

the  i^Iatone  Mi  m  Vi^w.    It  4o«9a  Qot^  ^p^fr ijt^at 

there. wui  nay  iatentioo  to  ^xooerat^  wytp^rfpp  w)^o 

•itiefiH'e  that  turn  wae  lmU$  to  contribute  to  ik^.,pQov 

Mt3^    ButJU^  bjr  reiusQn  of.tbepro?isipns.of,^  «f^ 

/opijKNratiiMBi^  ba  not  liable  to  coQtributOf  ibaQ  all  pr«)- 

>fker^  hdoogiiig  to  a  eorpoisatioiif  which  befoDfi.i^^ 

'  liM^  to  Goptribiita  to  the  .poor  rate^.  ^riU  he  exempt; 

)«Bd*^etmthoi]|}«iQr«xpre$a  ?mnk  in.  d^. act  ,to  sh(afv«r 

Mtbat/Sisehiw884heinlsntbtioftJs^l€jg»Uture!.  Th€|,^iP^jy^ 

.  >  wMfik  ntlateto  the  raisingof  the  poor  jcat^  am  the  Wi^s 

)  17^^  wd  28d«    By  the  16th  aectien^tbe  caxaau/^siiQqfirs 

"fit^rto-  make  jrate»  upon  all  and-  eve^  the  jpcrion.or 

\pwsansi9hoAo  or  ahall  hold,  eccupy,  poase^  8c^  ^i^j 

/ilaad  'vrithfai  the  pariah.    The  worda  person  or  person 

\  may  be.  confined  to  iadmduals  in  their  natumi  capadQr, 

m  thqr  moy  extend  to  bodies  po]itic.    By  the  atatute  of 

-  the  ifSd  JEUmbHA^  which  is  k  atatute  in  p^i  ni§teri^ 

>^  every  inhabitant*  parson,  vicar,  and  occupier  of  any 

,l«id.orleneinent,"  is  liable  to  contribute' ta  the  relief 

.ef  the.poor*    Now  those  words  do  not  of  ztece^Uy 

-)  eactend;  .to  »,  corporaiion*    But  they  have  he^  f^on- 

/  stnied  t{>  jncliide,«  corporation.    Jte^  v«  Gardfi^,lp). 

.  ThaA:8tatitfe  alsa  gives  the.J:igbt.of  ^pp^ltcrapyjifr* 

Y  Wf  ^i  |»OTW?.aggrieved,byi^iy.«^et    It  rfo  jpWf  Jww- 

M  eveni:  ia  thia  caA^  tha|t  it  muat  be  ooUect^  .fiK>fn.)the 

appeal 
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Afttendi^  ib  be  ^odcfd,  iftasttittcb  'as  the^pMMn  or 

pexMdd  appealing  against  a  mte  are  requiml  to  Mttr 

into  a  retojgiAzmce^  and  that  a*  oorporation  tuxkx^t 

do  so.    IF  it  v&rt'  ttteesmty  to  ^ide  that  pointy  1 

Hhoald  paQte  befbre  I  said  that  a  oorpoiatioa  ii  not 

eoBipetmt  to  mter  into  a  recogi^zaiice.    I  am  aw«>e 

that  tham  is  a  dictum  (a)  to  shefvir  that  thay  cannot  do 

so;  but  as  they  may  appoint  an  attorney  for  a  Tariety  of 

purposes^  I  am  not  satisfied  that  they  may  not  do  so  ftr 

"die  purpose  of  entering  into  a  reoognizanoe*    Bat  as- 

anming  Ihat  they  cannot  enter  into  a  ncognisianeey  yet 

if  they  are  persons  capable  of  being  aggrieived  by  a»d 

appealing  agahist  a  rate^  I  shoald  say  that  thai  pak  of 

the  clause  which  gt9t8  the  appeal  iippKed  «o  all  peMons 

eepable  of  appealmg)  and  that  the  other  part  of  the 

ctiinse  nvfaich  reqantes  a  recognieance  to  be  emend 

intxy  appfies  only  to  those  persons  who  ameapaUe 

of  entering  into  a  reoogntzance,  bat  is  inappIioaUe^  to 

those  who  are  not     But  it  has  been  said,  that  when 

the  l^ubture  intended  that  corporations  should  baln« 

dnded,  they  are  specially  named;  as,  for  example^  in 

the  Stat.  47G.S.^.  111.  s.66.9  which  enables  bodies 

politic  and  all  corporadons,  feoffees  in  trust)  husbands^ 

guardians,  committees  of  lunatics,  or  other  trustees^  on 

behalf  of  themselves  and  thar  successors,  and  their  re- 

'sp^ct^e  cestui  que  trusts,  &c,  to  sell  and  convey  to  the 

temmissioners  any  property  which  they  are  entitled  to 

purchase  under  the  act.    Hie  object  of  that  clause  is 

to  etiable  a  class  of  persons,  who  by^  law  ai^  otherwise 

'  hkapable  of  selling  tiieir  property^  to  sell  ^ruoh  proper^ 

-to'the  commissioners  for  the  purposes  of  thk  act.    It 

required  an  express  enactment  .to  enable  such  persons 

(a)  Moore,  B8, 

to 
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1827.       to  sell  their  property.     OorporatLohsi  therefore^  would 


CORTtt 


not  be.  included  in  such  a  clause,  unless  they  were  ex- 
<v><*Mt '  pressly  named. 
•WaMMraviEfe  The  second  objection  was,  that  no  personal  demand  of 
the  rate  has  been  made  upon  any  single  individual,  but 
there  was  a  corporate  fleeting  held  under  the  pio- 
Tisions  of  the  act  of  parliament,  with  a  chairman,  duly 
authorized  to  preside  over  it,  and  the  collector  made  a 
deipand  at  that  meeting  which  appears  to  me  to  be. 
'sufficient, 

•  The  third  objection  was,  that  the  party  suing  was  not 
duly  appointed  treasurer.  The  11th  section  of  the  act 
aays,  *^  that  the  comnMssioners  n)ay  and  are  hereby  em- 
powered, at  any  meeting  at  which  not  less  than  thirte^ 
•commissioners  shall  be  present,  by  writing  under  tbdr 
'hands,  to  appoint  a  treasurer."  It  is  said,  that  H 
is  not  only  necessary  the  thirteen  contmissioners  should 
he  present  at  the  meetinj^  but  that  tUrteei^  must 
%ign  the  appointment  of  the  treasurer.  It  appeaiv 
to  me,  that  the  words  of  that  section  do  not  require 
that  the  appointment  should  be  signed  by  the  thirteen. 
The  general  rule  is,  that  where  a  power  of  a  public  |d»- 
ture  is  committed  to  several,  who  all  meet  for  the  poiv 
pose  of  executing  it,  the  act  of  the  majority  will  bind  th^ 
tninority^  Grindley  v.  Barker  (a) ;  and  in  this  case  tl^p 
^urth  section  of  the  act  contains  an  enactment  to  that 
^effect.  And  when  the  eleventh  section  authorizes  thirteen. 
commissioners  present  at  a  meeting  to  do  an  ac^  if  seven 
of  the  thirteen  concur  in  doing  that  act,  it  is  a  sufficient 
compliance  with  the  act  of  parliament ;  because  the  act 
of  seven^  being  a  majority  of  the  number  present,  wiU 
bmd  alL  And,  therefore,  if  thirteen  only  were  present^  , 
and  seven  of  them  concurred  in  affixing  their  signature  to 

the 
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tbe  Appointment,  thdt  would  be  an  apfpoih tnient  under  the       1 8£7t 
bands  of  the  majority  of  the  persons  present    In  this 
case  seventeen  commissioners  were  present,  and  the  in-* 
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strument  was  signed  by  twelte,  who  constituted  tlie  ma*-    W«t«*irafkf 
jority  of  that  meeting.  ConHpmf* 

The  fourth  objection  was,  that  the  plaintiff  was  not  duly 
aodiorized  to  bring  the  action.  It  is  quite  clear,  how- 
ever, that  the  order  of  the  7th  October  1823  contained 
a  sufficient  authority  to  the  treasurer  to  commence  the 
action.  But  it  is  said,  that  Mr.  Hideout  was  the  trea- 
surer at  Ae  time  when  that  order  was  made^  and  that 
althoilgli  M^.  Cbrtis  was  tteasurer  when  the  action  wias 
cotnmenced,  there  ought  to  have  been  a  new  order* 
The  order,  however,  does  not  purport  to  be  an  autho- 
rity to  any  particular  individual  to  bring  the  action  ia 
his  own  name,  but  it  merely  directs  that  the  action 
should  be  brought.  It  is  a  consequence  of  law  result- 
ing from  that  order,  that  the  action  must  be  brought 
by  the  person  who^  at  the  time  of  bringing  the  action^  .  ^  ' 
shall  be  treasurer  to  the  commissioners. 

Then  the  fifth  objection  was,  that  the  present  plaintiff 
could  only  he  entitled  to  recover  for  that  part  of  the  rates 
which  became  due  after  he  was  appointed  treasurers 
but  I  think  that  is  not  a  valid  objection,  for  the  plaintiff 
is  not  suing  Ibr  any  thing  due  to  himself^  but  he  is  a 
mere  nominal  party  suing  for  those  commissipners  for 
whose  benefit  the  action  is  to  be  brought  Whether  the 
rales  became  due  before  the  plaintiff  was  treasurer,  or 
afterwards',  ihey  must  still  be  sued  for  in  his  name,  and 
in  his  name' only. 

ilie  sixth  objection  was,  that  the  amount  of  the  rated 
was  bot  legally  ascertained.  Upon  that  point  the  Court 
Vin  take'  time  to  consider  their  judgment. 

The  seventh  objection  was,  ifaat  thetB  is  too  much  un- 

certauity 
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1847.       cetuSixty  Ett  tJi^^peiiiflckfiWbffte  prtpeity  Thar 

^"/  "'     vtta  a  grotina^of  ajipeal,  anA  It  U  not  competetit  ^  Afaie 

a0a^  ,     patties  tb  make  it  a  gtound  oFobJectbii  U  thttiadlitin; 

'Watef-woi-J^    IMdhitts  r.  Ckainbers{a)  is  itti'^ipriess  auAorfty' to 

^^*^^^*     shew  that  that  objection  cduld  only  be  inade  by  M^  'df 

appeal. 

The  eigfadi  bbjection,  that  the  rates  directed '  to 'h6 
lened,  if  calculated  upon  the  rental  of  the  paHsh,  wotdd 
prddace  more  than  the  sums  ascertained  to1)e  necessiiry; 
also  turns  upon  the  Construction  of  Aesixteendi  section, 
1?hich  we  shall  reserve  for  future  consideration. 

The  ninth  objection,  which  applies  to  the  gabl'ri^ 
d^pendff  upon  the  construction  of  the  54  (x.^S.  &15* 
That  section  enacts,  **  that  the  justices,  Sic.  as^mbliid 
atlses^tis  dial!  yearly,  until  all  the  expenses  of  buildttig 
and  completing  the  new  gaol  house  and  court  houscss 
sfaaH  be  paid  and  satbfled,  assess  and  tax  a  spedfl 
county  rat^  for  the  payment  of  such  expenses,  ih 'all 
and  every  parish,  &c. ;  and  the  sud  special  rate  shall  be 
collected,  levied,  and  recovered,  in  like  manner,  and' By 
suclx  ways  and  means,  and  tiQder  such  penalties,  as 
any  county  rate  may  be  collected,  levied,  and  recovered 
in  l!he  said  county  of  Kent;  and  the  aoerseen  and 
aoeneer  of  every  parish,  township,  or  place,  midntalii<^ 
ing  its  own  poor  within  the  said  county,  shall  anid "Ihay, 
and  is  and  are  hereby  authorized  and  emp6wered  tb 
levy  and  raise  such  rate,  in  like  manner,  ia](d  by  sil6h 
ways  and  meatis,  and  mider  such  penalties,  i^ainj^  ^r 
rote  i*  now  by  law  collected.'*  The  words 'in  ^fliH' 
clause  are  «  voerseers  and  aoe^seers"  and  the  obji^bti' 
is,  that  in  Wootwick  there  are  persohs'wito  eiiefcK^' 
die  ordinary  duties  Of  overseers,  kAd  thai  ifieijraii(i%t* 
lixe  obmmbflloners  i»hould4evy  thi^  tatd.  "BttVmi  i^^f 

■  I"  ■  ■    .»v      n    r--     .'jii  '.».!'•.    j'.»    K.    iJL.    vul  i        .Viiuvi    :^Ioiiv 
(a)  1  Burr.  580. 

par- 
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payHfmieB»,yw  W^lffnd^d  to  applgr  to  the  powty  at  la^gv  l^i% 
and:  aaqk  ^  »  i^^yrtipiOar  pari* ;  and,  if  i^  aw  particular  T]^- 
pmish  ppwer  to  loake  aa4  levy  pates  is  taken  Scorn  the      <Mr<iM' 

ordiiwa:^  wersQ^r;^  ao^d  giv^  to  other  persons^  thoaei  lYirter-wor^ 


persons  9xejBmiy  within  the  meaning,  of  the  worda  oveir«^ 
seers  and  overseer,  as  used  in  this  act  of  parliament^  for 
they,  are  pveiseers  for  the  purpose  of  levying  and 
j|ia]ux}g  Ihia  rate*  I  thijok  that  the  commiasionera  px^ 
ov^f^^oeusp,  wiibin  the  meaning  of  this  act  of  paxliamenly 
apit  that  ibe  rate  was  properly  levied  by  thenu    . 

..I3jof^QYj>  J.  I  entirely  concur  in  the  opinion  of  my 
Brother  Bayl^  aa  to  the  points  on  which  he  ha$  prp^ 
noimf;^  his  opmion^  and  as  to  the  propriety  of  furtbeq 
considering  the  other  points.  As  to  the  iqppoiutment 
of  tYie^urery  I  am  of  opinion  that,  according  to  lb« 
tpi^  jppnstniction  of  the  seventh  and  thirteenth  sections 
cff  the  4i7G«3.£:.lil.»  it  is  sufficient  that  the  appoiod* 
iif/9nl.of  treasqrer  should  b^  signed  by  a  miyoritjr  of  the 
q^mypjssipners  present  at  the  meeting  at  which,  lihe 
^^tion  takes  place*.  The  election  is  an  act  done  by. 
t}9at  m^ority,  and  although  it  is  necessaiy  that  tbirteeijtr 
commissioners  should  be  present  at  a  meeting  at  which 
a  li^eaaurer  is  elected,  it  is  not  necessary  that  the  formal 
ajj^pf^munent  should  be  signed  by  all  the  commissicpaeriE^; 
Qf^ea^l^  hn^^.only  by  that  miyori^  who  elect  him*  H 
Hj^jni^  OD^nt  S0|  it  would  be  in  the  power  of  a  mipoii^ 
^bW\9f^  if  not  prevent,  the  completion  of  the  appoint* 
jg^t  pit  seems  tn  me  that  the  election,  ivhich  was  aa 
^ij4f9pf&  ^y  ^he  minority,  was  sufficiently  evinced  by 
tl^f^ignpt^^of  the  majority;  foe  although  some  of  the 
]p^)n|^^^()r)^s^iat;,t:he  meetiug.may.disffpprov,e}of  tbo 

whole  body.    The  act  of  the  majority  is  to  be  con- 
sidered. 


CoiOJ^WJm 


TbeKait 


bod^/  Tbe  dectbd  in  diia  Ofia  beiof^  f»  ^«0t  oC  tW 
■Mjarily^  I  ikiQl:  it.  wa9  nbt  acoemry.jlM.tliv  wlftob 
hadff  nor  nn  tbit  all  tbe  ooimusioMiy  pritnti  «i 
llie  deOkfOt  Aonid  axibmdlm  the  fenml  4ppaiitfnHife» 
Tbe  munber  thkteeii  scquiied  b^  die  ]c|p0bitai^to  Jn^ 
pnaenp  at  fSie  deetm  uudodea  those  who<  en^  10 
the  nyoinliheat»  a«  lit ell  m  ibdse  who  dissent  fi^pm.  il^ 
I  entertaiiied  greet  doubts  during  the  .aigumenfc  ppeii 
tha  o^jectioa  nised  as  to  the  gaol  nti^  ^buk  X.  Ml 
now  satisfied  upon  that  pdnt.  The  nine^-fiMirtb  S0&> 
tion  of  the  47  G;  a.  imests  the  eonunisnooers  nm^ 
is  that  act  widi.aU  the  poweri  for  the  rdSefi^if  ^ 
poor  whkh  dinrcbwardess  and  oiverseefa  bad.  'I  ikUk 
tbe  meaning  of  the  fifteenth  sectiob  of  thfs  S0CLM^ 
(whidi  Matnte  is  applicable  to  the  county  at  ieq|B)  j% 
that  the  cits  shall  be  coUeded  by  the  permsa  t^if  l^Mn 
the  poor  xate  was  to  he  coHectedi  tisw  by-  tbose  m1B0 
▼irtii^lly  eKercise  the  office  of  <>^rseeis  .ef  ike  |mi^ 
lai  this  case  these  oommiteiaaen  under  ,ibe  Wmimck 
net  Tistnally  execute  the  office  of  oveEBoarv  of  Ar  fMi^ 
end:  mere  particularly  with  rqprd  to  the  mlleelisf  4t 
sates  and  reeeiving  the  mon^  seised  b^  the  ooH^niaak 
They  aii%  in  fiKrt,  the  oveiaeers  for  that  pa^KiB^  i«Nk  It 
is  ibeir  doty  to  attend  to  tihe  poor  late.  1  tfainky.  dbmm 
bie».tbnt  they  were  eotkl^  to  levy  the^pnl^sntew       - 1 

•  loiwuMiA  Ju  I  am  of  die  same  ofkdrn^ '  l,Ainh 
Ibat  scokpomlbm  is  liable  to^be  rated  by  Ae 
asetibnof  the^adtonjlact  Itbas  bneb  said^ 
dm  lOfitb  aeistian  giwBrt  an  appeal  to  anfopemnln  -m 
pefstea  mggneftd  bgr  any  ra|e»  mm  such  appnUanfti 
gmag  Am  nniioe  tbenein  Mentfonedjind  enterik^. 
aswiggtiisasnae  with  two  snleties^  and  that  apari 

ation 
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cuii0t  Mter  into  a  reeognizsnoe,  Aii  prenrisioii       lSf7. 
dmtif  A«t  a  carporafioo  wu  not  intaided  to  be       ^^ 
indod^d  bj  dia  legMatuie  in  die  act  ef  paiUanventy       <«a^ 
Iweaose  it  oodd  not  be  intended  to  compd  a  corpora*   V«t«r.w«rk« 
iiam  to  do  an  act  wbkh  is  inq)o»iUe.    Bat  where  aik     ^^^""^^^ 
aet  of  parliaiDent  divects  a  thtag  to  be  done  irfiieii  it 
is  inpoMible  for  a  corpciatiim  to  do,  but  which  other 
penoog  may  do^  and  another  act  whidi  a  oorpomtkm 
ae  veil  as  others  can  do»  then  Ae  coiporalion  will  be 
eacAed  from  doing  the  thing  which  it  cannot  db»  and 
win  be  ooaspelled  to  do  the  act  which  it  is  capable  of 
daii^.    AssuoMng,  Aerefoie,  that  a  corporation  cannot 
of  itself  enter  into  a  recognizance,  still  its  sureties  may, 
$iad  I  thiiA,  therefore^  that  a  corporation  might  satisiy 
lUs  danse^  by  procuring  sureties  to  enter  into  such  re* 


I  alao  dank  there  was  a  legal  demand  of  the  rate.  It 
is  aaid»  diat  inasmuch  as  the  act  required  a  personal  de- 
matidj  and  as  saeh  a  demand  could  not  be  made  upon 
a  corporatioD,  that  shews  tliat  the  I^slatnre  did  not 
inlsAd  lo  iadnde  a  corpbradon.  The  same  answer  may 
he  givaa  to  that  as  to  the  former  objecdon;  viz.  if  an 
aat-of  pailiament  ^direct  two  or  three  modes  of  ctoiag  a 
Hdngi  and  it  be  found  that  one  cannot  be  adopted  but 
mmAog  can,  it  is  sufficient  that  that  other  be  adqited. 
Hsfo  a  Boliee  was  left  on  the  prenuses,  as  wdl  as  a  do* 
leaad  asade  at  a  corporate  meeting. 

Thim  aa  to  the  appointment  of  treasurefr,  the  seveiith 
•Mfelatt  of  the  Woaiwkk  aet  provides,  that  all  powera 
mA  atttkoeides  given  to  the  commisMoners  may  be  eK<# 
«rmA  by  a  flugori^  of  them  assembled  at  any  meedng, 
Mt  leaa  tban  thineen  bebg  present.  The  devendi 
di^  said  commissioners  at  any  meedng 
.¥11.  Z         «  (at 
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1S27.       (at  whieh  not  lets  tbta  tbfrte#n  shoU  lie  pvtee^y^iqr 
~  writbgiindertheir hands,  10 appdntatmuuiJitt'..  4kni« 

o^ojiiK        struing  those  two  sections  together,  I  lliiilk'thal'ttlim&'- 
Waier-workB  jority  of  the  commissioners  (not  beiliglesvtbmn  thBuen) 
^   '     present  at  any  meeting  ean  do  all  the  acta  wbicb<die 
entire  body  can  do.    I  am,  therefore,  of  opimon^that 
there  having  been  seventeen  commismoiaferB  ptesantat 
this  meeting,  and  twelve,  oonstitiiting  a  najoril|f  of 
those,  having  concurred  in  the  appointment  of  the  ^afai- 
tWas  treasurer,  that  appointment  is  valid.    I  also  Hmk 
^         iliat  the  plaintiff  had  authority  to  bring  the  pttsent 
action.    The  act  authoriases  the  eommissidtiera  to  ^timg 
actions  in  the  name  of  the  treasurer.     But  tha  aetion, 
when  brought,  is  their  action,  and  aitboagh  thett>eaiurer 
is  the  nominal  plaintiff,  the  commisstoners  ajnatha^veal 
plaintiffs. 

Then  it  has  been  said  that  the  rates  are  void  for 
uncertainty.  If  the  drfendants  intended  to  object  to  the 
rates  on  that  ground,  they  ought  to  have  afipaalML  It 
was  contended  that  the  defendants  wene  ndt  boaxMcto 
appeal,  because  they  were  not  in  this  ease  KaUeiCobe 
rated  at  all.  The  same  argument  was  wgeA  iti'  J^ktMint 
v.  Chambers  {a)  and  Durrani  y.Bo^(b).  Bot^nl  was 
decided,  that  even  assuming  the  rate  to  be  bad,^tb6'^ltH 
perty  of  the  defendants  was  liable  to  be  disdrailteil^fiwibe 
rate,  and,  consequently,  that  they  were  liiMa  to  ^  it* 
And  if,  therefore,  the  defendant,  whose  gooda  w<M«<K»- 
trained,  could  not,  ill  an  action  of  trespass^ 'Sq^^  that 
the  distress  was  unlawful  because  the  ^atefl  WMie>4HMl, 
neither  can  he  object  to  pay  the  suttis  for^^yoh^hiis 
rated  in  this  case,  on  the  groanbd  dmt  «b^^Mc6''ii)%'bad 

la)  IJBurr,  5B0,  (b)  6T>M.S8Qk 

As 


IN  Tt«!£fBH«8  YUH  ov.O£ORG£  IV. 


888 


Astm^Amffi^lmttt  I  hM^  «»t«rtoined  great  doubts 
^bding-thsjconnftof  Uw  «rgan»n(;  but  upon  the  whole, 
X.itbinlBiithM  wheo'  Um  l^gMUtvi^  by  the  act  of  the 


*M7. 
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agaifui 
Tb«  K»irp 

54ttf«S«i<  etacted  ibal  the  ov^rseeo^  were  to  levy  the    Water.worki 
^mMiiy  watti.  thry  must  b«  lakso  to  have  intended  by 

«teriarRrtbose  pansckis  who  iwiiBlly  levied  the  poor  rate 
>  i]iiiM0h  pariah  respaclively;  and  cooaidering,  that  al- 

ihM§b  dien»  are  overaeors  in  the  parish  of  Woolwich f 
■  ibif  taivia  119  power  to  levy  the  poor  rate,  but  that 
xaMb  4|o^er  baa  been  taken  from  them  and  vested 
.ica'^ie  MVim«iaionar8»  I  aat  of  opinion,  that  the  com- 
'  Jitoioiief^;  Are  overseers  within  the  meaning  of  the 

. .  I'^slao.  think  that  the  other  points  should  be  further 
i  JMflideBQd  befoie  we  pronounce  our  judgment. 

Cur  ad,  vuli. 


t.  .Bast^bv  J*  now  delivared  the  judgment  of  the  Court* 

•  ThaiQ  wfve  thiKia  points  in  this  case  reserved  for  our  con* 

aidtamtion*    The  first  (which  applied  to  the  whole  de« 

mand)  wa%  whether  the  commissioners  had  properly 

SMMtoined  the  sums  to  be  levied  pursuant  to  the  statute 

'!  AYfif.jiirMll.?  secondly!  whether  they  had  not  exceeded 

.Mtbeiiiantbartty  in  aome  instances?  and,  thirdly, whether 

..ifertMb0iol  ^lte^  could  be  supported? 

/<7hf>  fiM  qimtioB  is,  whether  the  resolution  of  the 
.  (MWaisaiwars,.  that  they  deemed  it  necessary  to  raise  a 
u  MmMiQlme99dmg  ItmU  for  the  poor,  and  a  sum  not 
,'  «ce04ing  fi002..for  the  highwuya,  was  a  settlement  and 
-/  iMMMienMUtt  withio:  th«  meaning  of  the  act  of  par- 
'ji:8imP4aJ^  tfH^  a^ws  were  necessary  to  be  raised? 
This  objection  applies  to  all  the  rates.  A  sum  not  ex« 
.09^  .&  .T  J  I  ;  Z  2  ceeding 
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Gontis 


expresfitOD,  and  the  oinoiiM  tbat.^aa/actuulUyjJria^ 
shews  how  casdeis  ,tbe  (^miDtision^n^lireiielULtbar  odi- 


The  KsNT 

IVater*«ofks  .  onktion;  for  if  lltL  hi  tha»  fxxmd  fweiddl.mbe  loiliy 


Coiv^mj 


lSOO/«i  S^^  in  die  pcnuld'WHild  raise.  Tseiy  little^  iBOfe 
Ihan  SB4iL :  it  wonld  iiave  required  ^A  in4faecpoMdito 
raise  500/.    The  words,  not  €M:ading  u  gater^^^"'— tf> 
taken  in  one  senae^  fix  that  amoant  aaithetiaaxiitlom, 
and  tkea  they  signify  that  smn,  or>aiiy.sn&iiMknri6; 
and  if  that  be  the  aense  im  which  those  wozdf  weixiscd 
in  this  resolution,  it  is  impossiUe  to>say^hi^t  the  amount 
to  he  raised  was  settled  or  ascertained.    JStft  may  tet 
the  wordsi  not  exceeding  the  sum  of  1300/^  faea»dd  ito 
.depress  the  smallest  sum  which  the  conunissi^ilenK^'ip 
their  judgment  deemed  it  necessary  to- raise;  and/isiwet 
that  the  only  sen^ibb  meaning  of  the  words  (ginsg^dae 
weight  to.. the  whole  of  the  sentence  in  which  !tht^ 
ape  used)?    When  it  is  said  to  be  neeessscy^a^isfe 
a  certain  sum  not  exceeding  a  given  sum^  if  ^e  ^wdi 
be  understood  as  denoting  the  maxtinam^  deey  havejna 
definite  meaning  whatever,  Sot  in  that  sense  they»iwitt:bt 
'Satisfied  if  it  be  necessary  to  imisa  only  a  sin^l^  afaiifia|g^ 
fiitt  if  the  words  be  constraed  in  the  <^e^^8enfe^as 
denoting  the  smallest  sum  which-  the  comaaiasiohafl^ 
in  the  eKerdae  of  their  jadgmenl^  deem^wsciesaasjow 
be  raisedf   then   their   meaoiqg  ia  pbin  ondfipnBcfiiai 
Suppose^  for  instance,  ^OOt  only,  Waein/fiet^^tUe^MUa 
iscessary  to  be  raised  ifon  the  psvpoeds  xA  flie^  fmifedi; 
^t  sum  doles  net  excedd  ISKKlL,  .Bn«  an  asseition^q^iil 
a  Bum  HotiexoecdingtldOO/.  wxwddibe  iiiecdisdk^M)  ba 
raSsed,  xi^onhl  iaMd^at  caie.iieiannuBtrw^i  4nDSioii^i>ati 
i^ied  to  er^  maiibttween  ^002;' ^AnlkSOOi/piAp 
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' mg  lo/ fthi«')hypo«hetts; '6M&ifroulcl  ndt i)e  neeeMirf  to       ~" 
•he  Twhi  dt'  baft  JQOL  oply>.    Whtti,  therefi)re»  it  i%  8«d       «|Mnj« 

.-     ^  .   ..  .  ,.  ,         The  Kjtwp 

'taatJtuKiitonaarji.tO'CfuaeiA  sum  not  excteding  1300/.,    W«ter.work» 
tbe^  seiBd  in  whish  thow  wotds  mist  be  understood,  in  ^^^' 

'tp^^ivei  tliem*aDp<raOionftl  or  definite  meaning, 
^  he^'A^  it  IB  oecessaiy  to  tfaise  1800/. 
Ill rfiutflssianing  diet -the  ootnnmsionero  have  not  id  a 
firmAttiadepn»ceeded'ti»' settle  and  asoertain  the  sum 
/nfnpfWMjr  to  be  raised  for  tbe  porposea  required,  stiil  it 
imuf  ibe  a  qmastioii^  nfbetber  they  have  not  done  tbat 
'.iriii^istaiitamionntto  it?  for  th^  ba^  dii^cted  lid. 
in  the>pcmnd  to  be  raised  for  the  poor,  and  S^  in  die 
{lomcliibr  the  highways.  That  is  an  ascenainmeBtof  tlie 
lam  wUck  the  collectors  are  to  reoeivie,  tmd  the  persons 
vbojare  to  pay  cannot,  therefore,  compUin  tbat  it  is  left 
IOi»thel  diseretioa  of  the  collectors  to  detatfaiiae  what  is 
to  be  rased.  The  money  being  in  the  hands  of  the  tvea- 
may  it  not  be  said,  that  there  cannot  be  any  other 
giren  to  the  resolution  of  the  conmissioners, 
Ibattk Ihatthe  whole  ISOOil  and  500/.  shall  be  applied  as 
dpra^tad?  Jn  their  judgmeBt  a  rate  of  lid.  and  SeL  in 
ibe:|iound  whs  necessary  to  attain  the  objects  of  dsthr 
m»lotions4  They  o^uld  not  ascertain  the  precise  soto 
oeossaaryitft  lie^vaised^  as  there  night  be  some  defiuulteiB 
and)40|nbiinecsssary  expenses  incurred  in  levying  the 
Bite  ^^bntiibfeyinrast  ham  intended  that  the  whole  of  the 
WhnriBfisBfl  by  tibe  43wio.spcoifie  ratesiof  Ud.  and  3d.  in 
ihdfHmnd^ras  ta  be  applied  to  'the  objects  of  these  rates» 
ini  oase/iAisiionld  Bi^tdscesd  the  sumitnentionBd.;  and  if 
ifedjAcssoBod  thatjaum^.  tbeb  tfae»snrpluB<  woidd  be  to  be 
sdkimttU^^AnAiifiit  fidl  short  of  ihatisum  then  a  newxat^ 
ikOOU  be  necessary  to  be  raised  to  make  up  the  deficiency. 

Z  S  The 
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1827*  The  resolution,  that  it  was  necessary  to  raise' a  sdm  nOI 
exceeding  1300/.,  seems  to  me  to  mean,  that  it  was 
necessary  to  raise  money  to  that  extent ;  and  that  bei&g 
so^  the  first  of  the  diree  objections  which  I  have  now' 
mentioned  must  l3e  overruled. 

The  next  objection  is,  that  the  commissioners  have 
exceeded  their  power,  in  fixing  the  amount  of  certain 
rates.  The  power  of  the  commissioners,  after  settling 
and  ascertaining  the  sums  necessary  to  be  raised  iii  tb 
sign  one  or  more  rate  or  rates,  not  exceeding  the 
amount  of  the  respective  sums  so  settled  and  ascer- 
tained. The  sum  settled  and  ascertained  to  be  ne- 
cessary was  1300/.  for  the  poor,  and  BOOL  for  the 
highways;  and  the  same  commissioners  directed  that 
the  first  sum  should  be  raised  by  a  rate  o(  lid.  in  the 
pound,  and  the  other  by  a  rate  of  3d,  in  the  pound. 
Now  it  appears,  that  if  the  whole  of  the  rates  were  cot- 
lected,  then  Md.  in  the  pound  would  raise  1371/.  145. 
for  the  poor,  and  that  Sd.  in  the  pound  would  raise  S74/. 
for  the  highways ;  so  that  if  these  sums  were  considelred 
as  levied  under  one  rate,  that  rate  would  raise  less  than  tlie 
two  sums  which  the  commissioners  resolved  to  be  neces- 
sary. The  words  of  the  act  do  not  seem  to  require  that 
the  sums  raised  for  the  relief  of  the  poor  and  for  the 
highways  should  be  raised  by  separate  rates,  because  It 
merely  says  that  the  sum  settled  and  ascertained  shall  be 
raised  by  a  raie  or  rates.  That  implies  that  one  rate 
might  be  made,  including  the  sums  to  be  raised  for  l^ 
poor,  and  for  paving  the  streets,  &c.  It  is  true  that  tfie 
whole  amount,  when  raised,  must  be  applied  in  certaifi 
proportions,  viz.  eleven-fourteenths  to  the  poor*  aha 
three-fourteenths  to  the  purpose  of  paving'  the  streets, 
&c.,  bat  still  the  whole  may  be  included  in  one  raie, 

and 
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4Uid  o^e  ooUection.  It  seems  to  me,  therefore,  that 
ooQ[^^Og  this  as  one  entire  rate,  and  that  the  entire 
Bum  nu^.  would  be  less  iix  the  whole  than  that  which 
the  ^ommisij^ifers  resolved  to  be  necessary  for  both 
pmpoees,  this  objection  also  &ils.  Another  answer  to 
thi^  ilf^ight  be,  that  although  the  lid,  in  the  rate  might 
mak^.  the  rate  exceed  1300/.,  if  the  whole  had  been  col^ 
I^e^s  yet  there  was  no  chance  tliat  the  whole,  or  so 
mi|ch  a^  1800/.,  would,  in  fact,  be  raised  upon  it 

TThe  last  question  is  as  to  the  gaol  rate  imposed  by 
th^  54  G.  8.  c,  104.  8. 15.,  which  enacts,  that  the  justices 
of  the  county,  at  sessions,  shall  assess  and  tax  a  special 
coupty  rate^  for  the  payment  of  the  expenses  of  building 
apd  completing  the  gaol,  on  all  parishes  and  places  con* 
tributing  to  the  ordinary  county  rate,  by  one  or  more 
rate  or  rates.  There  is  a  proviso  that  every  tenant  or 
OQCiipier  paying  such  rate  may  deduct  out  of  the  rent 
payable  to  his  landlord  one  half  of  the  amount  of  the 
rate.  The  sessions  fixed  a  specific  rate  from  time  to 
time  upon  the  parish  of  Woolwichy  and  described  it  to  be 
so.inuch  in  the  pound  upon  the  estimated  rental  of  the 
parish,  and  directed  the  parish  officers  to  pay  these  spe- 
cific sums  to  the  high  constable.  The  commissioners 
under  th^  Woolwich  act  paid  those  sums  accordingly,  but 
they  did  not  collect  from  the  parishioners  any  of  the 
sums  necessary  to  pay  such  special  county  rates,  until  a 
considerable  period  after  they  had  made  such  payments ; 
and  although  all  the  sums  raised  by  the  commissioners 
fof ^this  putpose,  except  the  first,  were  more  ttian  the 
i|)6^ific  aiim  fixed  by  the  sessions,  the  commissioners 
made  no  allowance  for  such  excess  in   future  rates, 

T).'t.'.    /.        •  .  .      ,  • 

ai|d  they  in  the  whole  raised  589/.  more  than  the  va- 
rioos  fuma  fixed  by  the  sessions  for  the  contributibh  bf 

2  4  WooMchf 

'•(in 


Ther^wcv  two  pjgertipps  tp  rt^w^  .nitps.    TbRjfeft.. 
(whipb  ^ppji^?  tq  fboii^  all)  i%  tbat  U^^  aw  x«^troHi»$((y%... » 
And  hav^ft})e,^t^t,  of  casting  upoi^  tba  t^xmotiijpf.^aii^i 
period  bur^p.  wbfpb  QUgbt  tobaye falj^ x^i  tlipfej^jl»..; 
wore  tbe  ^i^napts  aM  jiurecedjng  period. .  T1¥^^aqq9(}<<^,. 
jectiQD  applies  to  all t^e rates  exoqit  tb^  first i,th^,4i)^^i 
a  levjT  to  the  full  extent  of  the  pouo4  rat^  ^pa^M^AVxj 
tb^  ^fissioji^  Mfhen  it  appeared  from  tbe  prepedii^  WJ^ji 
tb^,^  vate  to  tbat  ext^t  could  not  1^.  qflBeFmai«(| 
Tbe  first  assessment,   for  instance^  fagr  tl^  fiff^ifffifa^i^ 
was*  made  ii^  Jnfy  1814,  and  the  amount  fixed  for 
Woolwich  was  276/.  135.  6d^  being  at  the  rate  of  Sd.  in 
the  pound  on  the  estimated  rental  of  the  parbh,  which 
was  to  be  paid  to  the  county  treasurer  in  August. 
There  were  similar  assessments  in  August  and  October 
1815,  and  tbe  sums  were  paid  out  of  tbe  monies  ool* 
lected  for  tbe  relief  of  the  poor.     But  no  distinct  poor 
rate  was  made  on  tbe  parish  for  any  of  these  assess* 
ments  until  January  1816.     The  persons,  therefore^ 
who  at  that  time  were  landlords  and  tenants,  were 
called  upon  to  bear  a  burden  which  ought  to  have  been 
borne  by  tbe  landlords  and  tenants  in  My  1814,  and 
January  and  Odober  1815.     In  April  and  August  1816 
similar  assessments  were  made  by  the  sessions.    Every 
one  of  tbe  gaol  rates  made  by  the  commissioners  under 
tbe  Wodmch  act  was  made  to  pay  sums  previously  paid  by 

them; 
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th^;}  m^ese  bte^f  of<t1t^  ^k  tbthtow'tbe  Myden  of  the       18i¥: 
nte!  iMi'ti|)^^  ttobai^  VJtWtijpfehi  whb  oti^'  tcJ  beat  ft,  but '     T7^^^ 
Qpofi'Mm^ oUy6r  pl^rbcms  i^lli6<  l^  liiw  #ere  not'liable  to       H^^tf  " 
bdn^it. '  Add  n^  id  <hie^thn  <if6S^li  Os.  dd.,  which  die  com-    Water-worU 
moMw^rd  bugfart  not  to  hav6  levied  on  aiccount  of  the     ^'^*^*°y* 
ga(ii^<ihe^^fbet  oPthdr  beb^  aUowied  to  enforce  paytaieht 
of  that  sum  would  be  to  throw  on  the  landlords  a  burden  ' 
to^^AAdH  by  Ifiw  they  are  hof  liable,  for  the  tenant  and 
nottbe^tndldfd  is  EaMe  to  contrflnite  to  the  poor  rate. 
TiMte^eiitS6nii  to  the  gaol  rates  appear  to  us  to  be  fatal, 
aildWtilr^  therefore^  of  opinion,  that  the  commissioners  ' 
aailk>i"recoTet'  ihe  sum  charged  on  the  defendants  in 
re^ptidicmHest  rates.    There  must,  therefore,  be  a  pro- 
potttotofiMSe  deddctfon  from  the  amount  of  the  verdict  in 
reap^  ;i^f  thfe  gaol  rates.     But  as  to  alt  the  other 
psMSft^^ilkt  deinaud,  we  are  of  opinion  that  the  phuAtifFs 
ai^'Widi^d  td'reeover. 

t'i  »j  ^/ii  Judgment  for  the  plainfiflGfc 

ill  .V>;,  U)  •  . 

ri'jiilv.  ,i<-       .     ■  '•••'■.' 

,V6v>r/-A\     .'•     •        -  ,      • 

I 
louq  yjih  <ri     '   •  '..'., 

^•jV}Vjvji\i    '  '    '  • .  . 

tyi'j'f/  {<n\iA    1   V/      ■ '  '    '      .   '     • 

mb(^  yn:C  OT  :i'      ••:•"' *  ••■? 

bnc  <4^!^f  .  -*•  '  '  ^     -•  "  '■  ■    ' 

'd\f<l  \?\^    •»»   !.;''.••       .      .«     '  i      ■   •    V  i..'i  V  ••    •  •- 

lTji3    .'    •'   :     :.-.■'     .  • 

If  r  :  .       .         ,         .  ^        :\       »\     ■  \t 

XiJbmf|vj<:uoi^ •'.■,'  -  ^  ' 
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A&LiQTT  against  Elli^  &iBF9OR0,  and  Others* 


Trespass  for 
breaking  and 
entering  the 
plaintiff's 
close,  and 
treading  doirn 
the  grass,  &c. 
and  breaking 
and  destroying 


T^ECLARATIQN  sUted^.that  on^  &c.  the  defendwity 
broke  and  aniered  a  certain  close  of  the  pbiiittfl^ 
at  the  pamh  of  Yaitbfj  in  the  county  of  SmdhampioH^ 
and  forced  and  broke  open,  and  broke  to  pieces  the 
plaintiff's  gates,  standing  and  being  in  and  upon  the 
f**  ^^^e"^  ckwe  s  and wMi  fieet  in  urging  trod  down^  &C'the  gnss 
plaintiff.  &c.      of  < the  plaintiff  there  ffrowioi?  and  being;  a,nd  broke 

The  defendant,  ^  &         "B  ©»   "^ 

astoaUthotrea-  down»  proetTated,  and  destroyed  the  hedges  andftooes 

passes,  pleaded 

that  the  plain-    of.lJie  plaintiff  there  standing  and  being;  and  also  cast 

tiff's  close  was 
parcel  of  the 
manor  of  C, 
and  that  a  cer- 
tain messuage 
and  four  acres 
of  land  was 
parcel,  and  a 
customary  te- 
nement of  that 
manor,  and 
that  there  is, 
and  from  time 
whereof,  &c. 
there  hath  been 


and  threw  diners  large  qaantities  of  earth,  stones,  and 
nMn$ht  into  and  upon  the  dose  of  the  plaintiff  f  and  by 
means  of  the  premises  prevented  the  plaintiff  from  baying 
the  use,  benefit,  and  enjoyment  of  his  close  and  his  hedges 
and  fences,  in  so  large  and  ample  a  manner  as  he  miglit 
and  would  otherwise  have  done,  to  wit,  at,  &c.  Plea,  ap 
to  all  the  trespassers,  that  the  close  in  which,  3cc»  be^r^ 
and  at  the  said  several  times  when,  &c.  was  a«d 


IS 


a  custom 

within  the  manor,  that  fbe  customary  tenant  of  that  tenement  shall  hate  cMSsmoB  of 
pasture  upon  the  plaintiff's  close.  That  J.  S.,  being  seised  of  the  said  customary 
tenement,  having  occa^on  to  use  his  common  of  pasture,  entered  the  close  fn  which,  &e., 
and  put  his  cattle  in,  and  becaiise  the  hedges  and  fences  bad  been  improperly  erected, 
defendant  threw  them  down.  Hie  plaintiff,  in  his  replication,  took  issue  upon  the  custodi,' 
and  new  assigned  that  the  defendant  entered  for  other  purposes  than  those  mentioned  JR 
the  plea  t  Hdd,  first,  that  upon  the  issue  joined  upon  the  replication,  the  plaintiff  was  at 
liberty  to  prove  a  enalom  for  the  lord  of  the  manoe  to  inclose  parcels  of  the  wiaate,,  afkd  t^ 
grant  to  him  of  the  locus  in  quo  under  such  custom,  and  that  it  was  not  necessary  that 
that  custom  should  be  apedallyrepUed* 

Held,  secondly,  that  a  custom  for  the  lord  of  a  manor  to  inclose  the  waste  without  limit 
or  restriction,  being  inconsistent  with  the  rights  of  tbe  commoners,  was  bad  in  poiMt  ofhorf 
but  that  a  custom  to  inclose  (even  as  against  common  of  turbary, )  parcels  of  the  waste, 
leaving  a  sufficiency  of  common,  was  good,  ssid  that  it  lay  on  tho  lord,  or  his  gnm^{  M 
ahew  that  a  sufficienqy  of  common  was  left. 

When  the  lord  or  b!s  grantee  erects  fences  upon  the  Common,  the  cotntAotiet'  Tottj^yf- 
law  destroy  the  fenced,  and,  therefore,  the  fact  of  the  defendant's  havinff  entered  i||x>ik  ,t^e 
plaintiff's  doae,  and  thrown  down  the  whole  of  the  fences  which  lie  faaa  erected,  ^h^  tb^ 
might  have  entered  k^pon  the  dose  wiAout  throwii^  down  any  part  of  tbe  (hpops,  'ms  ^t^el^. 
not  to  be  evidence  that  they  entoed  for  other  purposes  than  those  mentioned  in  tlie'pTea,' 
■nd  did  not  warraatdio  jury  in  finding  a  verdict  for  the  plaintiff  on  the  new  awgnment. 

within 
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within  and  parcel  of  tb^  manor  and  hundred  of  Cron^        18St. 
dmU  s    and  that  a  certain  messuage  and  four  acres  of 
land  widi  the  appurtenances,  at  the  said  several  times 
wheiiy  An),  were^  and  ihMn  time  immettiorial  have  besii 
within  and  parcel  of  the  said  manor  and  hundred  of 
CrondiM^  and  a  ctistomary  tenement  of  that  manor  de* 
nnseS'^tad  demiseable  by  copy  of  the  coort  rolls  |  that 
iriAtfai  the  manor  there  is  and  from  time  iwliereo^  && 
hath  bMn  an  anient  custom  there  nsed  and  approved 
oC  that  every  customary  tenant  of  the  said  eustomary 
tehemenrt,  from  time  whereof.  Sec.  have,  and  each  of  them 
hath  had,  used,  and  been  accustomed  to  have,  and  ttiU 
ffri^  tfttgM  4o  hmfCy  for  himself  and  his  farmers,  oo^ 
copiers  of' such  customary  tenements,  common  of  pasi- 
tare  in,  upon,  and  throughout  the  smdckxe  in  wftthft,  4^ 
for  MI'  their  commonable  cattle  levant  and  oooehanc 
Th^  plea' Mated  a  ^ant  of  the  customary  tenement  by 
the  lord  of  the  manor  of  the  said  customary  tenement^ 
to  J.  Skeffbtd  :  that  J.  Sheffbrd  entered  and  became  seised 
thereof  in  his  demesne,  as  of  fee,  at  the  will  of  the  lord 
of  th€»  said  manor  and  hundred,  according  to  the  ous* 
tern  -of' the  manor  and  hundred,  and  at  the  several  iime$ 
^nhen^  &c.  was  in  the  actual  occupation  thereof  and 
eniUled  to  such  common  tf  pasture  as  aforesaid^  where- 
fore the  defendant  J,  Sheffbrd  at  the  said  several  times 
when,  Sec.  having  occasion  to  use  his  common  of  pasture 
in  his  own  right,  and  the  other  defendants  mi  his  mr*' 
vants,  and  by  his  command  at  the  said  several  times 
when^  &o«  entered  the  said  close  in  which,  &Ct  in  order 
to  pntf .  and  did  then  and  there  put  into  and  upon  the 
aime  his  cattle,   being  his  J.  Sheffhrd's  commonable 
Cfijflf^l^  and  to  use  the  said  common  of  pasture  of  him 
'J:tikigl/brd^€rt,  and  in  90  doing  they  the  said  defend* 
"T-t!K,  ^.  .i.  V  aats 


Aelvot 


SLLItr 


1^,.       wte, w^h  »*epup,ife^t  i»  ,WftlJFil?gf  Awl  4wm  A  mtte  of,like 

inir  wjroog^%  ^^m<l9  vwd/.freire.  vw^ftiUy  ;CtaB(Uflg  4iad 
i^ejjig  in  ^  ^^i^tthft  «n4;  <;ttm.i&jwfaj^,>&i^[(9P  Ahut 
wi^hp,uti,milliiig  4ow  ai?A:4es^r<Q^ng  the  Iti^g^t  mid 
^cesy.tfie  c}^n4ai^K«7f.£^(S^r4.  cott]4.ppt.il$etor49i|)cqr 
his  safdponuxxQ^  of/pastur99  in  and  tbriHIgboiit'lhe  imd 
cjo^ein  vl^ifhy  Si^c.  in  so  aimpb  andb^inAciai  a  maa- 
neras-^ie  othervis^  migbt  tnd  wonld  and  Miglili'Ja 
li«vejdpiie]b.  >e  J,  Skeffbrd^. in  bi»  own  rights  .aod  Ihe 
9ther  defendantei  as  bis  servants  •  pulled  d(^w%  Mi 
f^,.lUf^  destopjrcid  th^  said  b^dg^  and  4mcAiU!Md 
ii)  so  dQing  unaypidably  cast  and  tiiv^w  ^bf^oiaid 
$^,.  stpni^  apd  rubbish  into  and  Uppnk.  ib^^^Aid 
closes  doix^ig.  np  unnecessary  daniag^  to.  thQ,,plaiMiff 
or.  tbe  sd^d  badges  ov  fences  on  tba  ooefisipns) ^fpcar 
s^id* .  Tbe.  tbird  plea  claimed  aright  o£\qemmmi\iif 
turbary,  upon  tbe  dose,  to  cut^  dig,  load  talce:t|irf.  .Tbs 
rqpUcation  took  issue  upon  tbe  eustoni^  acid  mw  rasi* 
sign^,,  that . the  defendantsj  on  oiher*  and  di£ftmntiiod!i 
Gfff^ops  wd Jbr  other  puiposes  thm  thost^  imttfae  ssM 
g^beip  respectively  mentioned,  or  any  oi:iieitbarot(itbd|iu^ 
4pd  i^  a  greater  degree  and  to  a  gr^tan  extaia^fanA 
yijih,  mf»*a  for^se  and  yioieuce  than  yM  nty:^aff|r>ifi» 
i^iog  a^d  remavi^g  tbe  said  supposed  stc^ppages^^uul 
oi^acli^ns  in  the  said  pJbas  respec(ii^y)in»aPtioiieid^ 
CQOiiiji^tad.ttbe.sev.q^  trespass^.  The  d^endante  jalseil 
is^W  on.tbe  repHcatiqn,  and  pleaded  noti  ff^t^ to .Utti ' 
pew,  i^^igum^U  At  jtba  trjs^  before. iPorfferJ^ial^  Aikj 
§PFWg.a^i^e8  %  tbe  mmttfofHant^i^^Zf^iilh^ 

*B>HB  toJ*P  ^PfiSP  fWA  C))at^r.^Fc^fSi<c4«^ 

that 
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that  maiior,  dFtf^o ' iMi^tes  bf  ^ttd, botiDded  oil  the  Ddrfli  IS^T. 

by  the  park  paled  of  ^  plaihtiff  j  on  the  «ott*;  hy  tfte  ■— "T 

westam' ri>M;  an  the  ease,  by  the  iSthkig  o^  HMey^  a^oAn 


ailda  hoato^nd  gardeiiPibelbi^iflg'tootie  C^  and 
otf  Ae^  wia^t  by  a  road  lending  to  fiM^^  part  of  thfe 
vwte  of  the  mi^nor;  to  hold  toWh^  ^afntlff,  his  heirs 
mi  ^msigm  4br  ever,  according  to  the  cnstbm  of  the 
aianor^  at  nhe  yearly  rent  of  Ss*  Sd.j  and  all  other  hnr* 
denti  wid  Mrviees,  and  the  plaintiff  paid  a  fine  of  9h 
and  (was  admitted  tenant  It  was  phoired  that  the  plam- 
Ciig  in  JMruary  18fi6,  began  to  inclose  the  piece  of 
gMand^^Mid  Aiade  an  embankment;  and  that  before  the 
iadosnt^  troa  oompleted  the  defendants,  0Dl  the  7th  of 
Marck^'  €nterM  upon  tiie  land  and  threw  down  the  em* 
baifcment.  There  was  neither  turf  fit  for  ibei  nor 
pflMHre  mt'  the-  land  in  question ;  and  the  defendants 
liad^tttf'«ftfitle  with  them,  nor  any  instrument  to  cat 
dir(es«*'''Fhey  inight  have  entered  upon  the  commori 
mi  npdUr'At  piec6  of  land  in  question,  and  ttirned  on 
tbeiiisfcflittl0^'wirtiottt  throwing  down  the  embankment.^ 
flw  difefldaitts  then  gave  evidence  in  support  t>f  ther 
iq;hli4of^comtnon"of  pasture  and  of  turbary  claimed  Hi 
te^)llMtti'  The  plaintiff  in  reply,  in  Order  to  prove  tt 
oflitopr^bj*  the  lard  to  inclose  parcels  of  the  wa^te,  pro^ 
dttoed^^iU'fspidetice  the  court  rolls,  containmg  entries  of 
ufaioutf  igmnts  of  parcels  of  the  waste  ma^  by  the  lords 
d&fittLMttnbtv  from  the  year.iefiO*  to  the  time  of  l9i6 
'  ttUlo^  I|) did  not'  appear,  on  the%ce  of  the  grants  fbat 
Ml^  #^re  Wide  Wkh  the  oemsent  of  tiie  faoitia^  or  that 
iIMlidlJ5|ewiy«ef  eottlmon  remaitied  fl>^  the  cbmlnoners. 
Wi9h»idDk^tfit^^hf4k&'^^  that  thfsi^ 

LufcJMiaa^wfa^nee  admissible  npon  the!  issire^Jbified^inf 
llii8dbw^,^'^lMV48site'bebigi  WUether'1^  UttiiA^ 

*.K!t  in 
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Akur« 


I8S?«       in  the  pfea  exiatdd;  and  assuming  that  the  evidence ' 

admissible,  the  eostom  itself  being  wtthoat  limit  Dr  re- 
striotiim  "v^as  void*  The  plaiadirs  toansel  tbea  utged, 
that  the  plaintiff,  at  all  events,  was  entitled  to  a  verdict 
upon  the  new  assignment,  because  it  appeared*  «llsafly 
Qpoa  the  evidence,  that  the  defendants,  by  paHing  down 
the  bank,  had  done  more  than  was  necessary  to  asgevt  the 
right  of  common.  The  learned  Jodge  left  three  qoeMions 
to  the  jury ;  firsts  whether  the  defendants  had  es^dMbhed 
the  right  of  common,  of  pasture^  and  of  turbary*  stiltBd 
in  the  pleas ;  the  jury  found  that  they  had.  Seccmdiy, 
whether  there  was  within  the  manor  a  custom  flir  the 
lord  to  make  grants  of  parcels  of  the  w^te  wMmt 
limit  or  restriction ;  the  jury  found  that  there  was  such 
a  custom.  Thirdly,  whether  the  defendants  had  done 
more  than  was  necessary  for  asserting  the  r^gbt^of 
common,  of  pasture,  and  of  turbaiy.  Tha  leanied 
Judge,  in  his  address  to  the  jury  upon  this  lalter  point, 
observed  that  it  appeared  upon  the  evidence  that  there 
was  neither  turf  nor  pasture  upon  the  land  in  qnestioD, 
and  that  the  defendants  pulled  down  the  mdund,  which 
it  was  not  necessary  for  them  to  do  in  order  to  aasert 
the  right  of  common.  The  jury  found  that  the*  de- 
fendants did  more  than  was  necessary  for  the  pdNnpose 
of  asserting  their  right  of  common.  The  learned 
Judge  then  directed  a  verdict  to  be  entered  for  the 
plaintiff  for  Is.  damages,  but  reserved  liberty  t^  the 
defendants  to  move  to  enter  a  nonsuit  if  the  Conrt 
should  be  of  opinion  that  the  cadence  of  the  custom  to 
inclose  ought  not  to  have  been  received,  or  if ;  that 
custom  was  void;  and  it  was  agreed  that  the  Ccmt 
should  (as  they  thought  fit)  order  a  verdict  to>  be  finally 
entered  for  the  plaintiff  or  the  defendimts  on  all  or  any 

of 
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Amuen 
QgmtkU 

l&iJbVU 


oft  Am.  issues^    Sdssyn  in  .Eo^&f  temi  kat  obtaiMd  a       18S7. 

wl0  Hi^  fff^  «  new  trials  aad  cited  Prodf  v«  HoUk{fl)  to 

aboir  Umt  the.deieQcbnt  had  not  dcaabe  more  than  be 

VB»  iBQtitted  to  do  in   thq  exercise  of  hia  right  of 

eoouoob,.  aody  confiequendy^  that,  the  yelrdict  foff  the 

platoti£r  Cda  the  new  ensignment  ought  to  be  aet  asi^. 

Seeondly*  aasuming  that  the  lord  might  inclose^  the 

Qghtio  inclose  whether  considered  as  a  reserved  right 

of  the  locd  9t  the  time  of  the  grants  or  a  right  founded 

on  inunemorial  usages    ought  to  have  been  replied 

speciaUy^  and  it  ought  to  have  been  averred  that  a 

saffideiMjr  of  common   was   Ie£L     This   course  was 

adapted  in  DuberUy  v»  Pt^e  (i)»   Clarison.  v»  WifoA* 

k9use({c)r  iSH^i'^fp^^  V.  Peppin{d)9  and  (rrant  r.  Gun^ 

mm  (a)*    But,  thirdly,  the  lord  cannot  establish  such  a 

restfFved  lights  Badger  v.  Ford  (/).    It  is  tru^  that  in 

lUkard  v.  Hemmeii{g)  Lord  Chief  Justice  De  Grey 

alludaa  to  such  a  right  as  existing  in  the  manor  of 

Hamp^kekii    but   there  it  was    the    custom  for  thia 

homageto  survey  the  spot  before  the  indosuie,  and 

to  make  their  report    But  considering  it  aa  a  Custom^ 

it  is  nnlina&sd  in  its  nature^  and  undefined  in  its  terms^ 

end  goes  to  the  destruction  of  the  .whole  common,  and, 

howefrer  ancient^  ia  bad  in  thia  view  of  it,  Wiison  v. 

)  A  f^H^m  end  FoUeU  for  the  plainti^.  The  evi* 
d^i^ce^  of  fbe  ijght  of  the  lord  to  m^ke  -  grants  of  the 
VMtOnFWi  9dmi5#lbte  upon  the  issue  joined*  oa  the 
lepl^cafj^nr  Tbi^  p)^  is,  that  o^  thf  tim  "vAen  the  ires-' 
.§qmn,tomg}(^nfid  ^f  nsere  cmmUted^  the  ydofeadsint  in 

{e)  1  'Tawni.  435.  (/)  SB.4;J.  155. 

(e)  5  7.  R.  417.  [h)  7  Ea9t,  1S7. 

respect 
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1827*       respect  of  his  copybold  tenement  luul  a  right  of  com- 
mon ooer  ike  dou  of  ike  pUuraiffi     The  rqiliaOioa 
applies  to  the  time  mentioned  in  the  plea.    Tlie  answer 
of  the  plaintiff  in  substanoe  therefore  is,  that  ftt  the 
time  when  the  trespasses  were  committed,  the  ddenda&t 
had  no  such  right  of  common  on  the  plMntif*s  dose. 
Evidence  shewing  that  the  right  of  common  was  then 
at  an  end  supported  the  issue,  and  the  evidence  of 
the  custom  for  the   lord  to   inclose  was,  therefinre^ 
properly  received.    But  in  fact  no  other  issve  cooM  ba 
raised  by  the  replication  by  which  the  point  in  diqmla 
between  the  parties,  viz.  the  existence  <^  the  custom  to 
inclose,  could  be  tried.    For  it  is  a  clear  and  elementaiy 
principle  of  pleading,  that  the  matter  constituting  tha 
ground  of  defence  in  the  defendant's  plea  must  in  the 
replication  be  either  confessed  and  avoided  or  traversed* 
Here  the  custom  upon  which  the  defeodant  saya  tis 
right  is  founded  is  traversed.    The  plaintiff's  answer  "fo 
the  defendant's  plea  in  fiict  is,  that  the  defenAmt^  rfg^ 
of  common  over  the  plaintiff's  close  had,  at  the  time 
^fAm  the  trespasses  vxre  committed^  been  put  an  endt^ 
But  that  could  not,  according  to  the  rules  of  plisadhig^ 
have  been  replied,  for  the  mere  assertion  of  a  ftct  in* 
consistent  with  the  matters  pleaded  is  not  suffidenl. 
There  must  be  a  positive  d^ial  or  confession  of  the 
plea;  Com.  Dig.  Pleader  (G  2.)  Caoerft  case  (a).    And 
therdbre  a  replication  setting  out  the  custom  under 
whidi  the  plaintiff  claimed  would  have  been  bad  ttdtts 
it  had  condoded  with  a  traverse  of  the  custom  set  out  h 
the  plea.    Such  a  replicatbh  could  'hiave*been  ftanl^ 
bnt  then  tfie  issue  must  have  been  the  same;  beeane 
an  indncetft  4o  a  traverse  is  nel.tiaivecMible.    Andf 
altfaoi^  in  some  cases  it  may  be  advisa|i)e^to  i^  a 

(«)  Oi.  JPAfc  754. 

special 


(a)   Teh,  217,  (6)  1  irHi.  255- 


HPFT  M  or^«r  1».  .ai!f i4 .«  ^eftqnpel,  or,  to       Wg7* 
.«!*P«%8.oBlit«  rf  the  Coifl^t  HI.  «  f»rl](  s^fge  of  ti^       ^^^ 

.»'W^«.f^,^»^.PflWPWDr^.  Thcw^AHy  be  a  trave^/|e 

«#,*»**»^r  Ui^  ifW  b^  9  fBWJftl  ^Yprse  with  wj^iii- 

-^JMHffV^'fWy  the  other  Hffftyt  c^nnpt  rq^Iy  anptl^^ 
-initffH .  ^  jr**^r^'/^  ioconj^teiDt  with  i^  withoyt  a 
JpHHny. .  .^,must  d^oy  ihe  pr^ription  stated  in  th^. 
jyfi|l»afh^  J^  .cusfpof  9r  pr^s^rip^on  ndll  ji>e  sufficient 
•iPldVK^-  ^i^^^  ^^^  ^^  custom  or  prescription  $.tate4 
JfiJIJIifiitikfrdifn  00  «^^  Jiurrant  v,  CA2V^(a);  Kenchffk 
Jtt  ^li^J^}* .  ^«»  fSjwon^  y.  i%{<?)  tb^.  plaij^> 
Jll^n^im^'Vff  PyW^M  for  a  ,right  ^f  coi^i^iqi^.ibe 
■iJrfilWlni?*  rlffy^^  ''^  qistom  to  inclqs^  a^d  the  plqa 
JP%JbKl4,i^  op  this  ground  that  the  defendaptf  ^|d 
if^JlMTT^  .tbe,prfiVcription  in  the  ded^r^tiqni  as^l 
)A|I(  AMWW'^<>^  ^^  *  prescriptbn  fgavi^t  a  jjij^ 
JWTliifr*  ^  ^^'^^  ^  answer  the  prescription  ali^g^ 
.^(thf  WHIf^  -^^  Murgatraid  v,  Z«a«p  (^Q,  the  action  ifii^ 
Jfagj^MrtJiig  a  watercourse;  the  plaintiff  set  out  his  tit]e 
-H  An  9^^|P^  ^^y^  ^^^  ^  prescription  that  th^  wfOy 
^^^im^,9^t^.^  closer. and  that  defendant  divert^, jf^ 
^^^^dlnAm^t^pl^ed  in  bar  that  he  w|»  seised  m^ 
yg(f,h\%.^ififl^^^  thft  ail  those  whose  estatis .h^ ^h^^ 
JtaaWt»JW^.''W>  «C5U^toiped  to  t^kethe  watCT.%  t|if 
iHroiTTffff*'  Trt*T'"g^  ^^  <^^e  ii^  the  ft^ose*.  UfKgi 
J)|iiff4.4«WB»^  thejilea  w^  aiMf^  iU^  bect^HI^ 
Jj^nJ^ff^^fr^  l)ad  neither  oonfisssed  and  i^voided^  jojoyr- 


« 


^outtt'      **  "'  A  a  •     traversed 
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19$9<  tvhwrsed.dke  matter  idieged  in  the  deekration;  but  ft 
was  sold  that,  if  be  had  pleaded  the  general  isme)  -tfaer* 
6cfes  ataled  in  the  i^>ecial  plea  woidd  have  been  a  good. 
aDBSwer  to  the  action*  It  ia  therefore  quite  dear,  that' 
ia  this  ease  die  replication  must  have  contained  a  dediali 
df  the  right  of  conttnon  set  out  in  die  plea,  and  tfaatit 
the  cnstom  to  inclose  alone  bad  been  replied,  the  replif* 
cation  woold  have  been  bad.  In.GfroETi^  v.  Chmner(fli)i' 
the  defendant  pleaded  a  common  of  turbary,  and  fh>m  thek 
abstract  of  thepleadings  in  the  printed  report,  the  repii* 
cation  does  not  appear  to  have  oontained  any  traverse  of 
the  prescription ;  in  that  case,  however,  the  right  of  conif* 
roon  was  claimed  over  the  wastes  of  the  manor,  and  nott 
over  the  close  of  the  plainti£^  as  it  is  here*  In  Weeks  vu  • 
Sparke  (i),  to  trespass,  quare  clausumfiregit,  the  defend*J 
ant  pleaded  a  prescriptive  right  of  common  over  the  looua . 
in  quo  at  all  times  for  his  catde^  levant  and  coudiant^  Tlie  > 
plaintiff  in  his  replication  prescribed  in  right  of  his  mest 
suage  to  Qse  the  locus  in  quo 'for  tillage  with  coni>  and^ 
until  the  taking  in  of  the  com,  to  hold  and  enjoy  the  same . 
in  every  year,  and  traversed  the  defendanfspresGriptiou^ 
And,  therefore^  where  prescriptive  rights  are  pleaded,  but . 
have  been  put  an  end  to,  the  proper  repUeation  is  nol. 
that  the  right  has  been  put  an  end  to,  and  for  thb  reason, 
that  it  does  not  deny  the  plea,  but  the  rqslieation' takes 
issue  upon  the  prescription;  and  if  there  has  been  suck- 
a  prescriptive  right,  and  such  right  has  been  put  an  «nd. 
to  b^e  the  trespasses  were  committed,  that  iasuemust  be/ 
found  toi  the  plainti£^  because  the  replicationf  pots  in  issu^  ^ 
tlie  esdstence  of  the  prescriptive  right  attkeiitat^Bshet^ 
the  trespasses  were  committed.    Thus,  in  Botherham  v« 

(a)  1  TaunU  435.  (6)  IM^^S.  679. 

Greets^ 


aat^pleadad  tkak  iPL  Gf.  w^  seized  ih  fee>o£  a  JUnaniefir 
iu  jL^y  and  that  lie  and  his  aqc«8tof%  anA  aU  Ibbos^  fta- 
iBtfae.said  tenement  fixHH  timeiwherao^  3tc^  harvenAed* 
to  have  common'  in  ^the  place'  wheref  Slc^  for 'bH  tbeiff 
beaatB  levant  and  coudiani  upon  the  tenement;  fimd' 
tfatttk dascenckd to  hiaa,  &a    lame  waa  takan  upenihe 
pi^escripliod^  and  i^on  the  issue  the  plainliiff  proved  ihmt  * 
Ei  Q*i  the  gcandfertiier  of  the  defendant,  being  sdtod  oP 
the  tenement,  ideased  to  the  plinstiff's  apacestor/aU  hia* 
ztght,  and  his  common  in  part  of  the  land  "where  he*  hod' 
the  conuAOn,  and  died,  and  the  tenement  descended  t6 
KG;, 'and  from  him  to  die  defendant;  and  it  was adi^^ 
judged  for  the  plainti£P  on  the  ground  that  the  rdeaae^ 
thbngbodtjr  partial,  was  a  release  in  law  of  ail  the  right; 
or  ia 'other  words^  that  the  right  of  common  had  been 
put^an  end  to.     So  where  a  puUic  footway  has*  been 
stepped  up'by  an  order  of  justioea,  and  the  owner  of  the' 
sbil'bringa  trespass,  and  the  defendant  pteads  the  piibtie 
feotw^,  the: proper  form  of  the  replication  is  not  to 
reply  qieciaUy  the  order  for  stopping  np,  bat  todenjr 
tkat  there  is  any  sudi  footway  as  that  mentioned  in'tlie^ 
pka,  Dhidsmy.  GUB(ft). 

>ia»itniiiig^that  the  evidence  of  the  custom  to  in^ 
dose  was  admissible  npon  this  issne,  dien  the  next 
adkd'  piincipid  question  is.  Whether  that  be  or  be  not 
a  legaicostom  ?  First,  a  custom  for  the  lord  to  inclose 
whheat  restriction  is  good;  for  such  a  custom  is  evi» 
denee  that  the  loid,  at  the  time  of  granting'  the  right 
of  common,  expressly  reservedto  himself  the  right  t6 
inclose.     It  is  true,  that  by  inclosing,  the  lord  ex** 

eludes  the  commoner  from  a  portion  of  the  common ; 

\      i  (    •  ..... 

(«)  Cro,  £ttb  59S.  >  (6)  1  EaM,  6. 

>^*''*  AaS  but 


SUiifi 
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1827.       but  so  he  does^  if  he  plants  trees  upon  tlie  oomiQoii^  ot 
.  if  he  makes  clay  pits,  or  turns  in  rabbits,  which  qiake 

^oMsf  coney  burrows.  Bateson  v*  Green  (a}  and  Coofor  y. 
Marshal  (i),  and  J^TtV^  v,  iS>a4g7iove  (c),  shew  that  the 
lord  may  do  all  those  acts*  During  the  time  the  trees 
are  growing,  or  the  clay  pits  or  coney  burrows  am 
open,  the  commoner  is  deprived  of  the  use.of  a  portion 
ofthesur&ceoftheland.  LordNbrtktmekY^SUmfway{d)^ 
Clarkson  v.  Woodhouse  (e),  and  Folkard  v.  HemmetHJ\ 
are  authorities  to  shew  that  a  right  for  the  lord  to 
imdose  may  exist.  But  assuming  that  the  lord  can  ohty 
be  entitled  by  custom  to  inclose  parcels  of  the  wasl^ 
provided  he  leave  a  sufficiency  of  common  for  the  com- 
moners,  there  was  in  this  case  prim&  fisude  evidence  to 
|hew  that  a  sufficiency  of  common  was  left ;  or  at  least  the 
onus  of  proving  the  contrary  lay  on  the  defendant  It 
was  proved  that  there  were  2000  acres  of  waste  lan4 
still  left,  and  that  the  grant  made  in  thb  instance  was 
in  the  same  form  as  that  which  had  been  used  for  200 
years.  It  ought  not,  therefore^  to  be  piesumed  that  the 
lord  acted  illegally ;  and  if  that  be  so,  then  ibere  was 
primft  facie  evidence  to  shew  that  a  sufficiency  of  com* 
mon  was  left.  It  lay  upon  the  defendants,  who  im- 
peached the  grant,  to  shew  by  evidence  that  it  is  void, 
because  a  sufficiency  of  common  was  not  left*  Grant  V* 
Gunner  (jg\  will  be  relied  upon  to  shew  that  there  can  be 
no  approvement  in  derogation  of  a  right  of  common  of 
turbary.  That  case  only  shews  there  can  be  np  ajp* 
provement  under  the  statute  of  Merton.  •  But  there  f&s 
not  any  evidence  of  a  custom,  or  of  any  right  haviog 

(a)  5  T.  n.  411.  (6)  1  Jhtrr.  259. 

(c)  «  T.  n.  485.  (d)ZSoM.  i  2\ii.746.         ' 

(e)  S  T.  J?.  4tl.  if)  8  r.  Jl.  417. 

te)  1  TawU.  465,  '        * 
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been  reserved  to  the  lord  at  the  time  when  he  granted  18^. 
che  ^common,  of  making  iiiclosures,  &c.  or  doing  other 
acts  fbr  his  own  benefit  on  his  wastes.  The  repli- 
cations stated  that  the  plaintiff  became  seised  by  force 
of  th^  statute*  The  objection  that  a  reservation  of 
this  kind  by  the  lord  is  inconsistent  with  the  grant  of 
the  right  of  common,  will  apply  equally  whether  the 
common  be  common  of  pasture  or  turbary.  In  Badger 
V.  Ford  {a)i  it  was  common  of  pasture.  In  approve- 
ments made  under  the  statute  of  Merton,  the  party  to 
whom  the  grant  is  made  holds  as  a  freeholder;  but 
where  the  grant  is  by  custom,  the  grantee  takes  as  a 
copyholder.  All  the  cases,  therefore,  which  recognize 
as  a  valid  custom  the  right  of  the  lord  to  grant  parcels 
of  the  waste  as  copyholds,  recognize  the  validity  of  this 
distom,  which  has  been  treated  as  a  valid  one  in  Hex 
V.  Warblington{b)y  Doe  v.  Davidson  (c).  Rex  v.  The 
Inhabitants  of  Wilby  (rf),  Rex  v.  Inhabitants  of  Horn- 
church  {e),  'Badger  v.  Ford  is  the  only  authority  against 
the  plaintiff.  That  case  was  decided  upon  a  motion 
for  a  new  trial.  The  point  now  before  the  Court  was 
iiot  at  all  argued.  Two  points  arose,  and  the  Court 
refused  the  rule  upon  both  grounds.  And  what  the 
Lord  Chief  Justice  there  says  does  not  apply  to  a 
tbat  where  the  lord  does  not  claim  the  right  of  anni- 
MUting  tJie  right  of  common  altogether,  but  merely  a 
nght  to  gnant,  leaving  a  sufficiency  of  common  to  the 
commoner. 

*  Assuming  that  the  evidence  of  the  custom  to  in- 
dbse  was  not  admissible  upon  this  issue,  or  that  such 

.  (a)  ^B.^A.  l$S.  (6)  1  T.R.  94S. 

{c\%U.^S.\M.  {d)  2Af.j-&504. 

(e)  iiB.tA.\Z9: 

•^*^  A  a  3  custom 


!t^7»  custom  itself"  was  bad,  the  plaintifij  at  all  events,  is  en-* 
TTfixk  titled  to  retain  his  verdict  on  the  new  assignment.  The 
lord  is  the  absolute  owner  of  the  waste,  and  may  convey 
or  lease,  any  part  of  it,  subject  to  the  right  of  common. 
The  locus  in  quo,  therefore,  is  clearly  the  close  of  the 
plaintiff.  The  declaration  charges  the  defendants  with 
breaking  and  entering  the  plaintiff's  close,  and  destroy- 
ing the  herbage,  and  prostrating  the  fences*  The  de- 
fendants in  their  pleas  say,  that  having  occasion  to  use 
their  right  of  common,  they  broke  and  entered  the  clos^ 
anci  destroyed  the  herbage^  and  threw  down  and  de- 
stroyed the  fences  while  in  the  exercise  of  that  right. 
Then  the  plaintiff  by  his  new  assignment  says,  that  the 
'defendants,  on  other  occasions^  and  for  different  pUrpo^ 
than  those  mentioned  in  the  pleas,  and  to  a  greater  ex- 
tent, and  with  more  force  and  violence  than  was  nece&- 

'saryfor  abating  and  removing  the  supposed  stoppages 
and  obstructions  in  the  pleas  mentioned,  committed  the 
trespasses  in  those  pleas  mentioned.  Now,  adttiitting 
that  the  defendants  were  justified  in  throwing  down  the 
fences  to  abate  the  nuisance^  they  have  not  in  their  plea 
alleged  that  they  did  it  for  that  purpose,  and  they  were 
not  justified  in  destroying  the  grass  and  herbage  in  the 
close,  except  for  the  purpose  of  exercising  the  right  of 
common.  They  say  they  did  it  for  that  purpose,  but 
the  new  assignment  charges  that  they  did  not.  Tie 
question  upon  the  plea  of  not  guilty  is.  Did  they  or  did 
they  not?  It  was  char  upon  the  evidence,  that  they  did 
^bt  do  it  in  the  exercise  of  their  right  of  common;  bte- 

""  caase  there  was  neither  pasture  nor  turf  on  thie  plii(de,. 

'  *and  they  had  no  cattle  with  them,  nor  any  instnimeht 

'to  cut  of  carry  away  turves  if  there^had  been  any;  they 
did,  therefore,   comtx^h  trespasses  for  other  purposes 

than 


Arlkit 

SuUNb 


thra  thgc^  iDeiition«4  in  the  p)e«8.  .  Amimin^  th.er&-  V^?^ 
ibitti  that  they  were  justified  in  throwing  down  these 
feD<^  becaiise  th^  were  a  nuisance  to  their  comipon^ 
«Ue  irigbt^^  they  have  not  so  pleaded  it  in  those  pleas; 
apd»  therefore^  upon. this  part  of  the  new  assignment 
there  must,  at  aU  events»  be  a  verdict  for  the  plaintiff. 
Mpreoveri  the  defendants  were  not  justified  in  throwing 
dpwn,  and  total^.  destroying  the  fences,  although  the 
fences  might  be  an  injury  to  their  rights  of  conunoo, 
Tl^ir  pifoper  remedy  was  an  action  upon  the  case 
against  the  lord.  In  Sadgrooe  v.  Kiriy  (a),  it  was  held 
tl^at  %  Qommoner  could  not  justify  cutting  down  trees 
planted  by  the  lord  on  the  waste,  although  there  w;|i8 
not  %  sufficiency  of  common  lef^  but  that  hb  lemedj 
vas  by  action  on  the  case  or  by  assize. 

.Seijt.  JEp  Lcpwes  and  Sehxyn^  contrft,  were  desired  by 
the  Ck>urt  to  confine  their  argument  to  the  point  09  the 
new  assignment.  The  true  meaning  of  the  new  assign** 
ment  is,  that  the  defendant  committed  tre^Missea  cm- 
connected  with  the  right  of'  common  claimed  in  the 
pleas.  I£  therefore,  the  pulling  down  the  fence  by 
the  defendant  was  an  act  which  be  was  authorized  |d 
do  in  assertion  of  that  right  of  common,  then  it  was  not 
done  for  other  purposes  than  those  mentioned  in  the 
p^as,  and  the  p^untiff  oi^ht  not  to  have  any  verdict 
upon  the  newx  assignment  Now  here,  the  erectipg  the 
fancea  upon  tb^  common  was  Qot  only  an  ii^ury  tp  the 
CQmn^>ifer^  but  an  act  iUegal  in  its  own  ni^un^.and 
.qpnseq/i^q^y  a  nuisance  of  that  description  ivbich  the 
cp^pmoner  was  entided  to.  abate.  BrackJUf  Ub^  4. 
^P*/97-^  takes  a  distinction  between  what,  be  calls 

(•)«7*£.4S8. 

A  a  4  nocB- 
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li^'dfiBoesKiiocimeBtiiiii  »ii^iiiidHiiKi.  lo,b^  .^unone  a 
ptiA^ii' does  Muelhhig  in  ]ftttif^«]^  flgtiBBt;te«r| 
ilidBDcaiBeiilum  jusliint  to  fae.JY^^^  tke  act  is  joaS 
itt'itMlC'  i>ufc  oaoses  AmAge  to  welhnr.^  lUA  ^i»A 
tinguUhes  Ae  pi»sent  cause  ftcNlii-thtiBB  wfae«e  tke  kcd 
)itt*^llier  plained  trees  to  the  conmioii^  «r  atocksd 
toieitb  rbbbhs.  A^a^aot  cf.ftliis  kind,  d>e  krd,  aa  omier 
oFlba  8^'  haa  a  jr%bt  to  dd ;  and  thouf^  k  may  {irove 
iigtatklas  tb  llie  cemmmiers,  yet  it'  is  wbat  tha  'law: 
daems  Aoeumnntem  justrn^  and  only  becomes  mocb^ 
identom  iqiiffidsam  by  excess.  In  the  case  efdtt: 
QOCiUDietitusii  injiirioaiim,  the  oomnKiner  may.  abate  <ihia 
iiaisanoet  but  wheite  it  is  nocaraentum  justim^'and. 
bfioomes  iiqariosinn  by  tUe  excess,  he  mast  bring  Ua^ 
ai^ion.  The  aothorities  shew  that  the  defisndaiits:  had 
Hilgbt  to  diestpoy  the  whcde  of  the  fiance,  in  chc  ocerqiBe 
ofibetngbt  ipf  conuhon.  In  Bro.  Air.  \xU  Common^  pi*  0^ 
this  islaid  down,  <^  Where  I  have  common  in  aaolbei's 
land,  and  the  owner  makes  a  hedge  on  the  land  w&e^s 
the  comitiidn  is,  I  may  break  down  die  ttiofe  faedgei 
bat  if  he  inelosea  tiie  whole  land*  in  whidi  the  coatftton 
is,  by  mnking  a  hedge  on  other  bind  wfaicfa  sorronnds 
the  Iftnd  in  which  the  tommon  is,  I  may  not  break  down 
liM»  wkole  hedge,  but  only  part,  so  as  to  have  a  way  to  die. 
laddiWbeve.lhe  common  is;  and  this  is  the  difersity;'^ 
and  the  Year  Book  IBH.I^  lOfiw  is  cited*  On.  re^. 
fexence  to  the  Year  Book,  it  appears  to  have  been  held 
pwOovkmy  <Mf  I'have  common^  appendant,  Scc^  abd 
he  who  iuidi  the  land  makes  ahe^ontbehndidifiQee' 
theeMUmon  issues^  X  may  break  down  tbeinbAriiedgap 
aidtaigh'diedQiiraioii  lie  afqpe&dadt,  yit  dhe  (bnlrsiay:. 
approiv^  a  pnvceK" .  Theollier  part  of  thejoepovtid^jthe 

Year 
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OmmuiMj  pL  0.,  it  is Ud  down,  ^'that  wliert  tbe  oommon 

i^mftpeadmt,  ^  owner  may  approve  oertain  pansel,  e( 

hoe  yidetiir  ee^  veliiiquaiit  al  oanraiinera  sdE  oomod.^ 

I»S  Jh^«88.st  isaaid,   *«  If  die  lord  dotb  fticldae  any 

part,  aod  imfe  BOt'tiJhiiiit  ODOanoa  in  'die  iJesidue^ 

iha  comnonar  wjr^braak'doim  the  irhole  iadofiave^' 

hit^taiidedi  upon  the  groand  whiehia  his  oob»» 

'la  Mason  r.  Cmtar (a),  which  Waa  tM^iaia  fbr 

doara  hedges  tha  iasae  was,  Whether  Ae  de* 

■t  oould  enjoy  the  coaamon  tarn  ampio  modo  ?'  and 

dMre  wasa  vefdict  Jbr  the  defendant    The  Court  warn 

af  opuaon,  >^  that  the  defendant  might  abate  thef  faeces,' 

fer  thenby  he  did  not  meddle  with  the  soil,  bat  only 

paHeddown  the  erection."    In  this  case  it  is  admitted 

oa  thopisadiargs,'  that  tha  defendant  did  not  enjoy  tarn 

soBf^modiOyand  he  has  only  levdled  the  banks*    In 

Cbopir  1^  Martiitl{b\  the  distinction  between  snrchargu 

iag  the  common,  and  a  total  obstruction  of  it,  is  noticed 

bf  tha  Comt*  Lord  Moftsfield  there  lays  it  down^  that 

in  the  one  case  the  commoner  is  driven  to  his  action, 

in  tha  other  he  may  abate;  and  Faster  J,  there  says, 

that  an  abatement  of  a  nuisance  occasioned  by  a  lard's  in« 

obsoig,  is  only  a  restoriDg  that  right  which  the  lord  bad 

bafere  granted,  and  is,  therefore,  justifiable ;  bnt  in  the 

case  of  an  excess  (by  suivharging  a  common  with  rab<^ 

bits),  ithfe  law  is  to  judge  of  the  measure  of  it« 

<Bay£8y  J»  I  think  that  the  rule  fer'  a  new  trial 
calotte  be  maAe  absolate.  The  question  apand  wbidi 
I  haM  eatertainkl  the  'greatest  difficulty  daring  die  ar^ 
gnmcntiis^  whether  the  plaintiff  i^  entitled  to  retain  his 

.  I '  verdict 
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J89T.  jrerdkt^'upQn, tl^  fiewt  aMgmnsAt?/mi  upon  ithi.wlwfe 
7*'~'  I  tfaiok!  that. thiS lis, ndtk  IV  aiitboititiss  <it»i.  tfom 
i^«in^  JBrooia^jf'  jlbri^nmU.  and  the  Yeaar  Book  eattafy.  mg 
viiodt  .that  where  a  fence,  lias  'bean  erected  «ipoa.'« 
•oommoii)  indosiog  and  separadngiparts  6f  that  cnmimMl 
£eom  the  TesidiWf  and  thereby  interfering  .with.  iIm 
rights  of  the  comnionersi  the  latter  ave  not  fajr  law:  m 
Mmincdy  in  the  exercise <if  those  rigl^  to  pullingdowii 
,ao  ttuch  of  that  fence  as  it  may  be  necestfary  fi>r  them 
|x>  cemove  for  the  pnrpoae  of  eaaUing  thatr  cattle  >to 
«nter  and  fi:ed  upon  the  residue  of  the  commony  imt 
that  they  are  entitled  to  consider  the  whole  of  that  lieiioe 
iSO  erected  upon  the  common  as  e  nuisance^  mA  to 
remove  it  accordingly.  Thoae  autkeritiea  sbew.  that 
there  is  an  essential  distinction  between  this  oase  and 
that  of  Sadgrove  v.  Kirlg^  (a)*  The  fences,  plaped:  u^foa 
the  common  in  this  case  were,  prirn^  iaoie^  ^as  against 
the  commoners,  wrongfully  and  illegally  placed  ihen^ 
«nd  a  nuisance  which  they  might  abate ;  but  the  trtei 
growing  upon  the  common,  in  Sadffrooe  y»  Kurbjfi  vert 
noty  prim&  facie,  iU^;alIy  growing  thaie ;  for  the  lord^  0 
owner  of  the  soil  had,  primft  facie^  a  r^t  to  planUand 
to  have  those  trees  there;  and  the  trees  ^vould  not 
become  Wrongful  as  against  the  commoners,  unless  it 
were  by  thdr  injuring  their  easement,  and  not  leaviaig 
them  a  .sufficiency  of  common  fi>r  their  cattle*  Tte 
lord,  by  granting  rights  of  common  upon  hia  waat^ 
does  not  thereby  exdude  himself  or  his  tenants  from  all 
•USB  of  the  waste  cm  which  the  right  <£  ooiemon  is  to  be 
exercised,  but  merely  grants  to  others^  in  common  with 
himsdC  and  his  tenants,  certain  eights  upon  that  waatq. 
All  that  thftlocd  has  not  granted  reinains  iai  Ubn.  ,  Hib 

.    (a)  6  TV  A.  483. 

may 
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iDftj  di^refem  apply  the  WMto  to  anj  purpoiteB  not        I88t« 

ineoDsistent  with  the  rigbts  i«4>ich  he  has  previcusly 

gnmted  to  the  comrnoners.     One  mode  by  which  be 

may  make  his  vaste  beneficial  to  hunsetC-isy  by  planting 

tress  on  it^    They  m^  also  ,be  beneficial  to  the  con> 

aoDneiBy  by  a&rding  shade  to  the  cattle  at  particular 

periods  of  the  year.     He  may  also  exercise  his  right 

by  tnmoig  in  rabbitf^  provided  he  leave  a  sufficiency 

of  common  for  the  commoners.     Hie  turning  rabbits 

on  tbe.ooDunoQ  is  an  act  not  prima  facie  injuriosum.    It 

is  primA  fiicie  in  the  exercise  of  bis  legal  rights,   as 

snraier  of  the  soil.    It  was  therefore  properly  decided, 

in  Sadgrove  v.  ISrla/  {a\  and  Cacper  v.  Marshal  (i),  that 

a  commoner  in  soeh  a  case  is  not  to  take  upon  hiooself 

to  dedde  that  the  trees  or  rabbits  on  a  common  are  a 

niil$anoe»  and  to  cut  the  trees  down  or  destroy  die 

isbbits,  but  that  he  is  bound  in  the  first  instance  to 

fating  his  action,  and  to  establish  to  the  satisfiiction  of  a 

jury  they  are  a  nuisance.    If  that  be  a  sound  dbtinction 

between  those  cases  and  the  present,  what  was  the  prin«- 

ciple  upon  which  the  verdict  was  given  for  the  plaintiff 

t>a  the  new  assignment  ?  The  jury  seem  to  have  been  of 

opinion,  diat  the  defendant  had  done  more  than  was 

necessary  for  the  purpose  of  asserting  the  right  of  oom^ 

non;  and  if  the  decision  in  Sadgrove  v.  Kirii/  were  to 

govern  the  present  case,  and  the  erection  of  the  fence 

wesQ  an  act  which  the  lord  and  his  grantee'  primA 

&cie  had  a  right  to  do»  the  defendants  would  have 

done  more  than  was  necessary  for  the  porpose  of  using 

the  right  of  common,  if  th^  had  pulled  down  any 

ftst  of  the  bank  or  fence,  because  there  was  an  opening 

by  which  Iky  might  have  entered  upon  the  plaintiff's 

(o)  6  r.  H.  485,  (6)  1  Murr.  259. 
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dose;  tmt  if  the  wllote  of '£h^t  batA  <ir  ftftce  were  a 
nbctmieiiMni  injitn^odtiiii,  \rhfcli  the  ddTeridanid,  in  the 
dxercise  of  t^ir  rights  of  ctfinfaon,  we^e  justified  bt're^ 
BBO^g,  the  verdict  of  the  jury,  fliat  they  had  done  more 
than  was  necessary  for  the  piirpose  of  asserting  ^txit 
£ghts,  could  not  be  #ell  founded.  Tt  seems  to  nte^  ibat 
the  verdict  bpon  the  new  assignment  was  founded  upon 
tke  ncytkm,  thttt  the  defendants,  in  pulling  down  ihe 
fences  had  done  something  more  than  diey  had  a  right 
ta  do  in  asserting  their  rights  of  common.  Bdt  the' 
anthorides  shew,  that  they  had  not  done  more  than  hf 
law  they  were  entitled  to  do.  I  think,  tfierefore,  ^t' 
die  jury  were  not  warranted  in  coming  to  the  con-' 
ddsion,  that  the  defendant  entered  the  close  for  other 
purposm  than!  tiiose  mentioned  in  the  please  and  thitt* 
tbe'verditt  for  the  plitintiff  upon  the  new  assignment  U' 
not  lAnahranted  by  the  evidence.  •    .        .  \ 

•  r 

'nie  next  question  is,  Whether  the  plaintiff  be  entitle 
to-  recover,  on  the  ground  that  he  has  proved  a  custom 
fiMT'the  lord  to  inclose  parcels  of  the  waste?  and  fhat 
raises  the  great  ^question  in  this  case.  Whether  Ae  IdnST 
hid  any  saeh  right?    The  lord  had  granted 'to  the 
plaintiff  a  pardcolar  spot,  parcel  of  a  large  waste. '  The ' 
defendants  had  a  right  of  common  on  the  waste,  includ^' 
ing  the  space  of  land  granted  to  the  plainti^    unless' 
that  spot  bad  been  le^aHy  separated  frotti  the  residue  rf^ 
the  manor  by  the  lord.    I  have  no  dfficulty  in  iiyin^^^ 
that  iP  it  woft  legally  separated,   the  plrffldffTiatf  a^' 
snffid^bpOskesAoii  to  entitle  him  to  maintain  ttepass.' 
Hbe  possession  of  the  whole  waste,  notwitfastahdh^  {GlW' 
right  of  common,  mnains  in  the  lord  5  aftd  JfTie^  in  W^ 
nianmsr  warranted  l^the  custom,  tranters  ^e  poste^^ 
sion  to  the^B^iufitiffi  and  the  latter  «ftterf|,.tliei|.  be  be- 
comes 


i;gai]^t  t^  1oi;44»«r4  fh^  rigi^t  af  U^  comommi  to  Jj^ 
tifp^.tl^  c^jjljle  pvji^r  .t<^rt,,la^d|.  as  .wett  ^  the  residoe  rf  ^«mj 
tfeppV^rt?^^.P«FfeB^^F1^9Wl3Baft«^  of.  pom 

^Khefl^  ^  iQ.tb^  ^ht.  of  tbe  j^  Jlo  inplDjBi&  die  Und 
p..^^eBtiQffl.^d  U> ,0mt  a  peiM: litle tothciphaatiii^ 
it  wBfk  imistedy  firsts  that  the  losd  bad  munUnited  and 
^ffx^tn^t£4  ^kt^^  {jkfanidi9d.vfon  acuatom  ib  Ibitf  pattiW 
^filar  mfDOFi)  to  abridge  the  rights  oCthfi  comatooersi/Bnd 
i^  (CQQ^tr  ia  i^ecal^  upoil.any  person  from  tkne  to  tune^^ 
dfffi^  poirtioiis  pf  the  wa^te  ^  he  in  fads  disoretioii'shoaM' 
thud^  4t;  itf  seens  to  me^  that  such  a  right  is  vtteify: 
i^ppusialient  with  0p  e^datiag  r^ii  of  comnxia;  for  the 
lof^,  m^t  pj  d^cees  i&aclose  fih^  whole  <£  the  waste^  apd , 
sp  annnilwlato  the  ri^t.  of  the  ewio^oners^    Badger  ^ 
Ford((a)  is  an  authority  upon  Uiat  point;  but  bad;theire' 
i^ei^.iio,authorityi  I  should  bate  thought^  thati where- 
eier  it, 4s  ouce  estabVshed  that  a  right  of  cooumd  has. 
es^ijfted  &om  time  in^memprial^  such  a, privilege lor  cua* 
te^^  in  .the  ^ord  cannot  by  law  be  suppoftedi  becaHfift 
it  vpyjl^  bi^,  Ux  destruction  of  that  right  of  omdbioo*  .  AU. ' 
thft  authpnti^  which  have  been  cited  in  suppoit  Xif  { 
sof^  ^  right  ave  distingiMsbaUe   from   the  presaa 
C9^,    The  ptH^t  claim^  is  to  sever  and'  lals'.aw^  : 
P^ri^jW^^y  <f^<»n^  ^Q  ooipBion  a  beneficial  parit  qt  il^ 
^jflf/to  /^pvive  ^  cpmiQM^  of  vay  pbwer  av>  mgh^ '. 
o](ei(,f]t^t,parjir  .  In  jpafegmr*  <SfrttUti(W  thero  hadibeto ' 
&99[i,tiip^ iffi^a^u^bi  ^  iiMg^S^r .the lord toj dig dsif 
npffn.j^  W^^tci^/iai^d  .4)^  ^^^ held itoibe^. evidence  4o 
4Hf5i:^^M'^^W)>«  gWPt«fl  pjtttd^jrigh*,ofiaiiiinion.tq  » 
*h9M/5!Blfn?f»^..l^  jee^e«vfd.'  ite  tiwa4£;/lhei.iigirtnrf  i 

'/ir.v.  digging 
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183?;.  ^if^^g  <^y*  l^b^  fesetent  to  wfaiofa'it  had  been  oakried 
ia  tliat  case  did  not  appear  t6  be  imrea^ctiable*  Loid 
Kefu/cn^  in- delivering  judgment,  inlimated  tfaat  %ere 
ivas  no  evidence  to  ahew  that  the  right  had  been  iaore 
exercised  of  late  years  than  formeriy*  Now  the  loid,' 
by  digging  for  clay,  takes  from  the  land  a  ppoduot  of  a 
particular  species,  bat  the  land  afterwards^  renudns 
capable  of  yielding  food  fit  for  the  feecfing  of  c^tde. 
Indeed  it  frequendy  haf^ns,  that  land,  besides  (he 
suf^rt  which  it  yields  for  the  food  of  roan  or  of 
cattle,  has  within  it- some  valuable  prodoet,  as  mart  or 
limestone,  whieh  it  is  desirable  for  the  owner  of  itbe 
waste  to  obtain;  and  it  is.  not  unrcasoomble  tlMt  the 
lord  of  a  manor,  when  he  grants  rights  on  that  laiAly 
shoidd  reserve  to  himself  the  right  of  taking  ^uch  niarl 
or  limestone^  But  when  he  takes*  them,  he  does  noc 
permanendy  deprive  the  commoners  of  that  'benefit 
which  they  are  entitled  to  derive  from  the  suHace  oP 
that  part  of  the  land  from  whieh  the  marl  or  limestone 
is  so  taken.  A  case  of  that  sort  is  distingaishable  fit>m 
the  present,  because  the  lord  still  leaves  for  the  benefit 
of  the  commoner  something  capable  of  yieldhig  food' for 
his  catde.  The  user  of  the  pririlege  by  thebrd  from 
time  to  time  is  evidence  to  shew  that  he  reserved  >thto 
right  to  himsetf ;  and  the  nature  of  the  substance  whfaA> 
is<  taken  from  the  earth  shews  that  such  reservation  was  - 
not  unreasonable.  The  exercise  of  such  a  right  wfll  no 
doubt  interfere  with  the  privilege  of  the  commoners 
daring  the  time  the  produce  is  taken  from  the  ear^i 
aAd  until  the  surface  reproduces  pasturaga  But  die 
distinction  between  tiiat  case  and  the  present  ik,  tiiat 
here^e  commoner  is  wholly  and  permanently' de^riv«d 
of  the  benefit  of  a  quantity  of  hx^^  whereaa  m  that 
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oase  ihe  land  trad  only  taken  away  for  a>  certain  period*        ISB?;- 

Tbe*  case  of  Clarison  n  Woodhouse  is  dittingimhable 

from  the  present    The  question  in  that  case  was  on  the* 

record,  and  came  on  for  ai^anient  on  motion  in  arrest 

of  Judgment    That  was  an  action  of  trespass  for  break* 

ing  and  enteric^  the  pkintiiPs  close  in  SHabmne,  in  the 

ooonty  €f£ Lancaster.  The  defendant  by  his  pleas  claimed, 

in  right  of  an  ancient  messuage  in  Stalminej  common  of 

pasture  and  of  turbary.  The  plaintiff  relied  upon  a  grant 

of  pareel  of-  the  wastes  The  right  claimed  by  the  defend* 

ant  would  be  exercised  on  those  portions  of  die.  waste 

wbich  yidded  pasture  and  turbary  respecdrely.     When 

the  grants  of  common  were  first  made,  it  is  probaUe 

diat  pastnrage  would  be  confined  to  those  places  which 

yielded  pasture,   and  that  that  quantity  was  deemed 

sufficient  for  the  catde  of  all  the  commoners.      The 

right  stated  in  the  replication  was,  not  to  withdraw  from 

the  commoners  any  portion  of  the  pasture  or  turf 

laud,  but  that  the  owner  should  assign  to  particular 

individuals  a  particular  portion  of  moss  land,  and  that 

th^  should  work  upon  that,  and  not  elsewhere,  until 

att  the  turbary  should  be  exhausted,  and  then  that  the 

owner  might  inclose.     The  words  are,.  '^  So  long  as  any 

turbary  remained  or  should  remain  in  such  respectiine 

mosSfdales;  and  when  and  so  often  as  the  turbary  of 

such  mos»dales  so  assigned,  &c*  had  been  got  and 

ciettrtd  i^herefrom  iy  such  digging  and  getting  of  tumesfar 

thAjmrposes  qfotesaid^  the  owners  (jfthe  said  waste  Jbr  the 

tipet  beings  Jar  all  the  time  is/tereof  S^c.  had  inclosed  and 

appromds  S^c.  to  themselves  all  sm^  moss^les  or  parts  of 

the .  said  waste  eaUed  Stalmine  Moss  as  had  been  or 

s^jtMbecharedj  to  hold  the  Bame  so  inokeed  at  their 

pkesure  iu  seteralty  for  ever  afterward^  fireed  and  . 

^.«.  dischai|[ed 


18^.       disc&arged^  from  ifl  ^mrsaiA^KJtipeitiB^^ 

Aereon.''    The  &ir  meaniifig  bP'tl^  iJa^itJilb'^'llieios^ 

stated  upon  that  record  seems  to  1^  t^  W'^str^aAieii 

the  land  was  exhausted  and  tacapaMe  of  prodmfll^tfDy 

more  tuif^  the  owner  of  the  same  ni^fat  iriildl^t  ^^ 

until  it  was  so  rendered  incapable  6f  2^d^Ri%  idAM^usf^ 

it  could  not  be  truly  said  that  ihe  torbary  im'4Xi  ^t 

and  cleared  therefronl ;  and  if  diat  be  the  thtf  ibaiitfng 

of  the  custom  there  stated,  tbgn  it  diily  am^Cs'ltf^tll&y 

that  wbeii  particular  portions  of  tli^  land  #hk^ '&s#k 

been  destined  for  turbary  ceased  to  have  thb  ydiH^  <lf 

producing  turbary,  the  owner  should  be  alf  iKei^  to 

take  that  portion  to  himself.    Hat  case,  flievAl^'% 

distbguishable  ttom  the  present;  b^caEus^  die  6WS6I^W 

the  waste  there  did  not  tdce  away  from' the  ebnittMMft 

any'  thing  which  had  been  ori^naUy  appi^jprMefl^Ibb 

them   for  the  purposes  of  pasture  o^  tthMfah^^*^ 

FaUcard  v.  Hemmett{a\  the  grant  of  Ae  g6ll%rt  Mhiflt 

by  the  lord  with  the  consent  of  the  honuige.    i^o4r  BH^iJ- 

mage  are  persons  associateid  together  at  the  IbrffiMMnK 

(at  which  all  the  tenants  of  the  manor  may  ittcMfA  ilt 

as  between  the  lord  and  his  tenants.  Being  i 

selves,  it  is  not  very  likely  that  they  WUI'  let 

towards  tlie  lord,  and  if  the  homage  say,  flierdbrt^^ 

grant  shall  be  made  (assuming  that  the  Idr^bas  nf^MMto 

grant  wherever  there  is  more  land  Aan  isi 

the  purpose  of  the  commoners),  it^may  be  i 

sumed,  that  the  homage  have  giVen  tifeir'c 

j^rant  only  when  it  is  dear  that  the' liad' 

be  taken  by  the  grantor,  widiont  ^  InifeilbiB^^Mi*  Ma 

rights  of  the  conmoners;  a]id,oQthe€tberhttid9it  aiaj 

be  fiuxly  presumed  that  the  homage  wouU  nem  consent 

-.7  -4i^y 

(a)  $T.M.  417. 

to 


S«8 


TO.  Bb  to 


W9ff  fiofett  nv      Ut7% 
airtisfticLtlMil  mSUknt  t^ 
That  CMe»  tbercfa»^  is 
fioB  tile  pNMBU  theiei  the  gwant  wm 
St  of  At  hmemg^i  hnse,  it  k  dk>w 
If  *»«!  «r  Ihe  load  hioaeU: 
•  I"'kttM  BO.  dafionkgr  ia  mpog  Umi,  in  mgr  judg^ 
mmt^  ifao  Ifcd  lias  zjfhis  of.  his  own  reserved  vipoa 
I. do  not  say  .sabserrient  tOf  but  concurrent 
Am  fifllils  <if  the  commoaers.    He  has  a  r%ht  to 
and  to  every  bcaefit  to  be  derived 
aoflf  Bot  iDcoDnstent  with  the  rights  of  com- 
And  whan  h  is  asoertained  that  there  is  more 
than  is  necessary  for  the  cattle  of  the  com- 
.  tin  lofld»  as  it  seems  to  me^  is  entitled  to  taka 
own.  purposes. .  That  is  the  princi{d^  upon 
\  of  Mertom  is  founded.    The  lord  has  a 
not  as  lord,  but  as  owner  of  the  soil, 
r  (a)  shews  that  the  owner  of  the  soi!, 
or  not|  may  make  such  an  approvement. 
na  that  the  lord's  ri(^t  is  this:  he  may 
..jKVvidisd  he  leave  snfficiency  of  common  of 
Sn*  all  the  cattle  which  are  entitled  to  feed 
i^||i^i|»  /The^oqunaa  may  originally  have  bean  destined 
of  cattle^  or  for  all  cattle  levant 
i/aigom  aertttn  lands.   Many  of  those  rights 
.  or  the  common  itKif  may  produce 
'faerbafa^  that  a  smaller  portion  of  that 
the  snBrimI  for  depasturing  the  cattle  of 
Cha»wbenit  was  originaDy  destined 


sn  CA'SBSiN  TBUnTWiTraEKMn  /.. 

ran*  to  that  pnspufee.  Mow;'  nrbenevti^  ifaat  irdis.cai^  IrtJiiu^ 
that  llie  lord  hu  a  elghl  to  imdoBe;^  fattl  hvioiider/tb 
^  justify  makiiig.iihe  inolosiiref  it  ifif  iaoambeitt  dpcnfthhn 
IHT  hia  gravtee^  when  thei  right  to  inddse.'  isH^eatioMdl) 
to  shew  that  there  b  siiffieieDoy  of  cttniiiida  le&(«X :  In 
all  the  cases  in  which  the  ri^t  of  the  loid  tli»iiieloseliai 
been  stated  on  the  recdrd^  there  lias,  been' an  allegaCiGB 
that  he  left  auffioient  oommon  £nr  the  tooioaiiioiiak  Hlbat 
was  so  in  Qlover  v.  Lane  and  in.  Q^aniYm  GhBMur(i)l 
The  commoner  has  a  ceitahi  ri^  oRrer  the  wirtolB  of 
the  waste;  and  when  the  lord  dbridges  that  nighty  ha 
ought  to  shew  that  he  has  done  dwt  wfaidi  liarimW  >» 
quires  him  to  do  befiave  he  abridges  the  ri|^«ifi'llil 
commoner.  And,  therefore,  I  am  of  dpiBion^  tfaatiiD'tfaii 
case,  it  ought,  to  have  been  submitted  to  the  jory?«diei 
ther  there  was  or  was  not,  at  the  time  whoi  tbe<kivdliittidi 
the  grant  of  the  locus  in  qooy  a  soffidencgr  cf  ooBiitBSlI 
left  forall  the  persons  haaring  vighta  of  eamtiMiiidpoii 
the  waste  in  question.  Tha  right  of  the  loed  ta  mtdoaft 
must  dq)end  on  the  finding  of  the  jury  on  tbat^ieatiom 
It  is  iaiposBible  for  this  Court,  without  kaowiiig^wlMtitbtt 
fact  is,  to  say,  whether  the  verdict  ougfit  tetbeetmtd 
for  the  plttntiff  or  defendants. 

It  is  not  necessary  to  give  an  opiuidn  upm^'lhrf 
question,  whether  there  can  be  any  approvement  against 
a  right  of  common  of  turibaiy.  There  are, -OftdMlMkUy, 
authorities  to  shew  that  the  crwner  of  the  ^il^  g^MUl}^ 
speakmg,  cannot  approve  against  sueh(a  right 'xlh^Aft 
ttaiior,  however^  nam^vus  insttmeeii  ief  W  Mirtteiidf 
the  rig^t  have  been  ^hewn^  and  in  all  those  iMtttMd^ 

-'  ■•  '  ■/        :    '.'-...  .  iJ 
(a)  Smith  v.  FevenU,  8  Uod.  6.  (6)  1  TaunU  i35. 

■     ■  -^  *■  ■''  ''■  -^  ^''^lersons 
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pcnoDfe  Aanrit^'Aeiriglrt/of'ciittuwiufrof  iMi^^  luust        IVm. 

luiviabvoa  ^xekidexi  £rhm  the  pirU  iDcfaised.    These  in* 

fJUiiunfitjharipg  bsen  always  fluboiitted  to^  may  cstablUh 

^ba^mt  hMSb  ia  lliia  mandr^  the  rig^  to  appxtQve  does 

etisti,  Bpdl  ibink  dbat £uob  xi^^xiay  reasonably  exist. 

GohDaate.'ofi  locbairjr  anddt  be  enjoyed  in  respect  of 

aoci^iincaiiia^es*    Monj^  of  those  ancient  messuages 

iBiijLbejdeslKoyedandotfaars  not  substituted^  and  it  would 

l^.iiDS««adnable  that  the  whole  of  a  waste  should  remaia 

imiridtaed  ao  Jong  as  a  single  ccHomoncr  in  respect  of 

ail  anfaicnf  snesaoage  should  continue  to  have  a  right  to 

mt  am^oea:  oh  the  conimoni    Without  giving  any  dia- 

tUbcfi^pUaoD  <ttk  that  pointy  it  aeems  to  me^  that  in  this 

SBSe^iibere  was  aufficient  etidence^  of  a  custom  for  the 

leitl/to  iiichMky-to  take  this  out  of  the  geaeial  rule  which 

k'laidl^ddwiii  with  respect  to  common  of  turbary ;  and 

tkal^as  against  the  oomnxm  of  turbary  in  this  case,  the 

km^jwmy'lmat  aright  to  indoee.    But,  inaaaauch  as  the 

%ttflalio9^  ^fhether  a  suflSciency  of  common  of  turbary 

mr  .iMaturo  uto  left  fyv  the  commonei^  and  whether  the 

tMmxy  left  was  ^ufiBciently  near  and  convenient  to  that 

taflaaPieaiitt  req;)cct  of  which  the  right  is  claimed,  has 

not  been  submitted  to  the  jury,  I  think  that  there  oaght 

tllM:«  Qew^tilial^ 

Ui\iKi:<.  ;■■'•.. 

./jHoHB^A'Xr  I mn  of  the  same  ophiion#  The  eaaea 
ill&¥lff!9V^.yf  Xkl»{0)  «d  Conper  v,  lOatfshaHJI))  in^ 
AibeAlniejifa  tUnk  &r  a  consi^able  perk)d  that  the 
%ffiadfi8li(i)  bftddcsia  j»pro  than  thieiy  were  juatified  ia 
^i^QiftmioiodenM  .sse . thejrigbt  of  .commQm  because  as 
the  indosure  was  not  completed,  they  might  have  entered 
.:ri  ^y,.^  i  ;■<^  ...... 

B  b  2  upon 


JCA3JES  IN  TRINITY  TERM 

upon  the  locus  in  quo  to  exercise  their  right  of  cooimon 

....'*.      'I   ■:^'•:    ,,-.-•      !.  ..."  1 '*jiit»Hif'  r'js 
without  throwinfir  down  the  embanKment:  or  ^ven  if  the 

whole  space  had  been  inclosed,   I   thought  that  thej 

would  have  been  justified  only  in  making  an  opening  to 

enable  them  to  enter  and  exercise  the  right  of  common 

upon  the  locus  in  quo.     But  the  autfiorities  cifea,  nave 

satisfied  my  mind  that  where  fences  are  wrpngnilly  erected 

111.  -  ^       r  T       *^'^    laiijo 

upon  land,  subject  to  a  right  of  common,  the  coDtmoner 

in  exercising  his  right  is  not  restricted  to  pulnng  down 

so  much  of  the  fence  as  it  may  be  necessary  tor  oira 

to  remove  m  order  to  enter  upon  the  locus  m  qno^ 

,       ,      ,  ,  ■         '     •      • .  ;^'»h  i>ii£ 

but  that  he  may  remove  the  nocumentum  mjunosum. 
▼     1.11/.           1          1    '  •  '*''->  «CJ>i-)iTiui 

I  think,   therefore,  that   the  commoner  m   this   case 

had   a   riffht  to   remove   the  whole  of  the  Tehees,  86 

as  to  restore  to  himself  that  right  of  common  wnira 

might  be  injured  by  their  continuance.     If  tnkt  point 

had  not  been  so  established  by  the  authorities,'  t  uiuiK 

that  the  commoner  would  have  had  a  right  to  ao'no 

more  than  restore  himself  to  the  situation  of  ekercismig 

his  right  of  common,  and  that  he  might  have  done  so 

without  pulling  down  the  fences. 

With  respect  to  the  right  of  the  lord,  I  cannot  acdeoe 

to  the  doctrine  that  he  can  have  an  unlimited' ngnf  by 

custom  to  inclose  common.     I  think  that  such  a^cusu>m 

would  be  void,  because  it  would  go  to  the  de^rucuon  ot 

the  right  of  the  commoners  altogether.    li  woula'oe  m- 

consistent  with  that  right,  and  with  tb'e  gran^  wmcn 

from  the  usage  and  custom  must  be  presuniea  icr  nave 

been  made  to  the  tenants  or  persons  entitlea  to  tne 

right  of  common.     The  cases  ot  jBaiesony,  (jfrem^ah 

Clarkson  v.  Woodhouse  (i)',  And  FdUcard  v.  TTenrnM'^ 

(a)  ST.R.  AW.  (6)  5  T.  R.  413.  note.  (9)  5  T.  B.  417. 

•   ''      ^  '.  ;  Mir  ft;ia  (o) 

.1  "^ 
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are,  pistiDguiBBable  from  the  present,  for  the  reasons 

'»■;:  ^'  {1^'  /  "  •;  •  ■  r 

given  by  my  Brother  Bayley.  In  Bateson  v.  Green  the 
lord  was  exercisix^,  not,  strictly  speaking,  a  right  of 
common  (because  the  act  done  was  upon  his  own  soil). 
bat  a  right  of  getting  tlie  soil  for  his  own  benefit,  and 
thereby  pijoying  that  fair  share  of  the  land  with  the 
other  person3  having  the  right  of  common.  In  that 
case,  it  appeared  in  evidence  that  the  lord  had  been 
aoqistouied  for  seventy  years  to  dig  clay-pits,  which 
were    of  great  size,   and  were   not  filled   up  again; 

ana   that   if  no  pits  had  been   du£;,   there  was   not 

.11'.  >i^»i      '  .  .    ^ 

sufficient  common  for  the  number  of  commoners.  The 
Question  considered  by  the  Court  was,  whether  the 
right  of  the  lord  to  dig  for  clay  was  subservient  to  that 
of  .the  commpners  or  not,  and  the  Court  decided  that 
tha  custom  shewed  the  riglit  of  the  commoner  to  be 

subservient  to  that  of  the  lord ;  and  that  the  latter, 

on  Ob  o'   •       • 

therefor^  bad  a  right  to  dig  clay  to  the  extent  to 
which  Ijie  had  been  used  to  do  it,  although  the  right  of 
the  commoner  was  thereby  abridged.  That  is  a  very 
different  thing  from  taking  the  land  from  the  commoners 
fec^l^urooses,  and  depriving  them  of  any  benefit  of  it. 
The  case  of  Clark$on  v.  Wpodhouse  ia)  is  distinguishable 
from  this  upon  the  same  principle ;  and  the  case  of  Fol-- 
hard  ^.IlemmeU  (p)  upon  the  ground  that  the  right  of 

indqsure,  could  npt  be  exercised  without  the  consent  of 

fnTTD/    (tMirf;."     «.*.■• 

those  per^ns  whose  rights  would  be  affected  by  such 
indosarcu  ^d«  therefore,  if  there  was  a  consent  by 
t^nu  it  wpuld  be  conclusive,  not  oijily  against  them,  but 
a^OQst  those  whpm  they  represented  at  the  time  when 
tn^  consented  to  the  grant.     The  exercise  of  the  right 

(fl)  6  7.  A  411.  {a)  J  T.  B.  417. 

Bb  S  to 
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182t.  ^o  baild  n^ay  have  been  injurloos  ijo  the  cbmtnonets,  but 
they  may  have  ^received  compensatidn  for  any  mjinly 
which  they  thereby  sustained.  That  does  not  ttpplf  to 
a  ease  whei'e  the  lord  claims  by  custom  the  right  io 
inclose  and  take  from  the  common  any'  part  of  ttte 
waste,  whether  it  be  injurious  to  the  commoners  6r 
not  I  incline  to  think  that  the  lord  may  by  ciistbfn 
be  entitled  to  grant  parcel  of  the  waste,  evte  is 
against  common  of  turbary ;  bat  this,  hi^  right,  mtist 
be  subservient  to,  and  not  injurious  to  the  rights  c^liie 
eommoners.  If  it  be  not  injurious  to  the  rights  df  'ifae 
commoners,  the  lord  from  whom  their  interest  is  de- 
rived may  reasonably  make  use  of  a  part  of  the  waste, 
and  his  so  doing  ought  not  to  be  primd  facie  Consider^ 
an  injury  to  them,  but  if  he  goes  beyond  that,  'and 
grants  so  much  of  the  waste  as  to  be  injurious  to  the 
rights  of  common,  I  think  that  that  is  inconsistent  with 
the  grant  of  common,  and,  therefore,  a  custom  (or  tne 
lord  to  make  a  grant  of  the  waste  to  that  extdnt,  woufd 
be  bad.  But  a  right  by  the  lord  to  grant  parcels  of 
the  waste,  leaving  a  sufficiency  of  common  for  the  coVl- 
moner,  may  exist  upon  the  grounds  stated  by  my 
brother  Bayleyj  both  as  against  common  of  pasture  an'd 
common  of  turbary.  The  cases  seem  to  shew,  Ubat 
without  a  custom  there  cannot  be  an  approvemeikt 
against  a  common  of  turbary;  but  I  think  that  they  do 
not  ^establish  that  such  a  power  of  approvement  tnij 
not  exist  by  custom.  Upon  these  grounds  I  think  t^at 
there  should  be  a  new  trial. 


\. 


LiTTLEDALE  X  It  sccms  to  me  that  the  form  o^  die 
plaintiff's  replication  is  correct,  and  that  it  was  not  ne- 
cessary for  him  to  set  out  a  custotn' to  1hclos^"^^&l^y, 

or 
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flH  l^WMV;  ft.j^<^WS7  of  ^iwio^i  but  that  on  the  ksue       1827* 
^11^  qpoal^ecQ«t0ji%  tl^^  enititledto  give 

.eyid^ce  to  abewtbi^  the  i?|gbt  of  common  no  longer 
,,esjf((^  The  defendant  ip  his.  plea  i^cgesn  that  from 
,fiixi^,  jnm^^morial  there  hath  been  09^  siiU  is.  a  custom  to 
..Jlm^^  CPffvnon  npon  the  locus  in  (yio.  It  lies  upon  him 
pf>.  (M7>^^  the  whole  of  thait  allegiitian.  The  plaintiff 
:.p^9 ,  therefore*  shew  that  at  the  pre^t  dagr,  by  lawful 
.ipc^osure  or  othefwiae*  the  custom  to  have  common 
^  ifp^n  the. locus  in  quo  no  longer  exists*  I  amy  there- 
jfox^^  of  opipion^  that  the  evidence  of  the  custom  for  the 

k(rd;to  inclose  was  admissible  to  negative  the  allegation 

in  tbe  plea  that  there  still  is  a  custom  to  have  common 

iqjiqn  ^e  locu«  in  quo. 
.,    It,seem0  to  me»  that  a  general  custom  for  the  lord  of 

$he  manor  to  take  in  parts  of  the  waste,  cannot  be  sup- 
jl^^edj.for  the  reasons  already  given  by  my  Brother 

J^^.  If  such  a  custom  were  valid*  the  Iprd  might  by 
J  dfj^rees  take  away  the  whole  of  the  rights  of  the  com- 
^jmoners ;  but  I  see  no  objection  to  a  custom  for  the  lord 

to  make  inclosures  from  time  to  time,  leaving  a  suffi- 

cijei^cy  pf  common.  Such  an  inclosure  could  not  be 
.made  i^  the  present  case  under  the  statute  of  MertoUf 

bfpause.by  that  statute,  the  approvements  which  take 
,pl^.must  be  of  freeholds.  Here  the  custom  alleged 
^^  .tq  jqclqse  coj^yholds  to  be  granted  according  to  the 
,^f  l^^tom  of  the  manor.  The  right  claimed  by  the  plain- 
'  W  !Ff^PP^  therefore  be  maint^ed,  except  by  special 

custom.     The  statute  of  Morton  authorial  the  lord  to 

inclose,  leaving  a  su£Sciency  of  common  of  pasture;  and 
^jf^bf^^^th^  lis  at  custom  to  inclqse  qopyhold  lands,  I 

thmk  tbat^cwtpiA  ^}}^^  reasonably  tp  be  subject  to  the 

B  b  4  lands. 


Vtt  .VI  Cr4)in«QO  ^SMMTThW&mhnr  K> 


ftipn^^ilharp  ongteliDkori  tot  beirtiflkitatyjbff<caimDq»  ^cC 

tifrbaiy^iItflKit  AMUi9tiK93tbatiitlMB&        bm^m^g^Urkm 

Htf^l^tjyfiiilMmklQA^^  l.thioki 

tbei!oltMi8ot)f  fi»9W^„tlub[8  8it$cbt]qjiOf>>Qolomoiixifaii» 

llMb  l6ftiUfq<^  tbdf>^aU»ii£:  itius^bon  codfeBoMyt^dHt) 

aioh&iiaajpdtrta  ^«fBfiiikgiknts  dP^pvctk  of  tii4s»iMKteiaii; 

wbifah/dBdkJiutdajfaBittrfaBrn  italkie,itroiigliltt».beripD^ 

s«imeditliali>^i^&.biid.  has/A  idgbt  >tQ  mdoitei: duntili  the 

QDntrujiibe.sfaewayrt  tBiit^  it  Kdmfr  to  me^  ibrititdiebtitei^ 

tbciloi^  jor  ftke^MMOs^  dBtniidg  tun 

a^swflMnncjL  of  oominftn  is  left.    WhaeapedttJdvd^ag|idnnsi 

vffd^^k'  sttLtatBj  of  JiSerioiiy  he  shews  a  HsitQcifiMtF  ^ 

dMundiijleft.  In  the :  present  case  ;it  is*  said  that  as xthei 

righib  does  )iot  <depeDd  upon  any  statute,  iaid]ffib'edk(toH> 

sideradDnvicitey  be  applied  to  ^t ;  but  I  think  mot!  yyEarj 

whdn:  the v%)nL  is  apparently  abridgingjthe'ri^t  .ofi>dii> 

commimeF  by  making  4o  incbsure,  it  Ues'upaniMniJtO' 

shi^fdiat' although  that  Tight  is  apparently  idjuilef^  i^v/ 

nvt  veatty  iBJiiredw    I  think^  therefore^  thai  tfaeitono^j 

ptoUiadi  ii^  upoQ  the  plaint^  who  reprdaedhMl(  tlnr/ 

l(ird.it.TiKib  question- has  not  Jbeeoi  submittedi  tnitha-j 

jifajFyrendi  dse^ptaintifF  has  not  proi/tedjtb^tiitlHlDevwiBsij 

a-.(siiffickncj$  of  ^mmdh   *left.  :  AaMfaf^  £Jfi4l*<^  ^^ 

relates  3tb  ttfabtoompaoh^  tutbarjr^  LlJMre[ij#&    ammi 

vf'rimbtt  }Ao>  sMkd  tbiit.lth^d  m»  [pldM^  (flf  itwSolfaftc 

upctonhb  worfe ;  -  but  ite  ^lainlxfF;  twght  todumsaUevfi^ 

net.iieiygi^  t(^t  itheseiiim  4  su%ionti)fuaiyEi^  It&f 

upab  lhef/{KHtB^  l^  tl;dt  the^tnttbaey  hdh  warn  saBia:^ 

thi^Psrs(on»^i^jhdmelh(»)ri^t  Jnaj^^  ^/btMj 

it;  for  it  makes  a  great  difierenc^ to  a  oommoner,  whe> 

ther 


I 


»  TB^ms^iiYmffai  mmte^  iv.  m 

«Mi||ibiilittbiifc  dMycwcitia^flJcantwiwe  ndiMtcci*  •  Ir 
iMitiofc  4annri)iiMop(«nd  ilMtt'tliew     H^siiflkAeMy  o0 
ti^aioma£paita^ilt6  i  for  aldiM^  it  «ni|  p'*'*^  ^^*^ 
diite«MwdKXK»«cP0»^^4iiiniclo$edy  )rft  Jt  ^pptamd  liMt) 
tkntfstreiii  iprcift'jiiuixAier 'ofi^ctaaats^  «nd>  |t:Wu:nol. 
skoifibdMli  th^jflammvai  kft  WMiBdBqleBt  fiir  4heiD'lilU>  ' 
t^tflTbcByAsoteidia  quesdoD^  .WlicUiev<tbeplaaidffit>eii*r 
Mkdbibjrdtadli  Ifaa  verdict  span  tbe  ncirjiteigdiiitiit^'il^ 
llMllMaiicai^ndedvihBt  jdbn  the-defisndBiit  jasttfcHitlMl  ^ 
IffHilii^Hi  ii|^i1 1  wiuingMd  tkrowing  down  the  ioelofttre,'. 
lie ^fayagtthwte h  was  done  for  the  purpottof  puttiag ' 
i&iluKCttil0|.ifautiii  poiiit  of  fact  ,no  cattle  weretumad 
imvliin'dik  dafi^adaBts  mre  oa  the  ground^  and  tkiq^i 
eaiindjoardf  for  the  purpose  of  throwing  dowa«tiia>ui^ 
ckfaoiv.  *9iilithe.case  was  not  presented  to  the  jargrJn/that- 
ynjmJtbBtcfiy  queation  subaiitted  to  their  cpnsideyation  > 
m^  Xywtjber  there  was  an  excess?  and  they  tkou^. 
tkstrlherti  igw«.  Therqnestion  is^  whether  the  costownnr.' 
asAtjisdfiad  i|»  thsdwingdown  the  ibcIosom.  i.Tbewi 
caLrfan  ntedbnbt  thai  a  aomBumer  ia  autfaok-lseditov 
thsw  iijwfanjpmt  oC  die  ioclosure;  and  that;  he  nefid  :. 
on  Uiai^'aai  aaifioa'for  dti^urbingfais  xigbt'of  com-- 
nmk   ^nieiPiadbaiilSi  the  cjoestionv  wfaelhisr  (be  r  wair> -. 
aMofaidlto  piil^^owD' the /whdie.*  ilW  caste  wiwh/^ 
bpiwsUeevadted  Jih:'aBppoat  of  tbe  nole.shsw^  ijmt  ibc|n 
idal  nAoaifidJeo  pull  dow»  the  tdiole^'  nUL  tboiei' 
citmz  wmr  tM  ^pnlfawieBcd    by.  alif:  snbaaquedt  ab^i 
cM<<i§  XI  iftiifcmM  I  )iu  liPrf^  (tt)  Bsd  GKl^er  ^'Jlf^i* 
■^w  (laaocncnoo  a  oIdjuji.-uI'  >>>jivs  i^  -t^'-iiia  Jt  i  »\  \  h 

*  (a)6T.  B.48S. 


Jt«<97.  shal  (a)  are  quite  different  There,  the  lord  did  what 
was  necessary  for  the  enjoyment  of  the  waste,  by  having 
trees  and  rabbits  there.  In  Sadgrooe  v.  Ktrby,  (r&- 
portsrd  in  iBds.^Ptd.  13.)  Mn  JuadoeBuff^^observ^ 
Ihat  MBf9onv^  GiB6ar{i)  was  decided  on  the  jtbitH^ithat 
the  hedge  was  no  part  of  the  soil»  and|  thbrefev^  be  at 
that  time  recognised  the  right  to  pull  down  part.  None 
nf  these  cani»  AeKfibre^  affect  the  ftuthoiity  oTtbe  mfre 
tadent  cases  ^itod  from  Brookes  Jbridgemeat  ^and  the 
'¥«r4Mxik,  and  there  does  not  i^ipear  to  be  Itoiy  neasda 
why  tbecMimoner  shonld  not  puU  down^  the  whole*  It 
mi^t  be  a*  great  injury  to  the  commoner  to  haiw  ifinobB 
«t  ttp'on  a  common  in  diflferent  plaees,  dnd  alAongii 
be  migiit  bring  tti  action  for  the  obstruottoBy  yet  hri'is 
in  dni,  as  in  other  analogous  cases,  entitled  to  idiate 
die  nuisatice,  -and  that  is  much  more  eoBrenient'  Aan 
that  he  shocdd  bring  an  action  for  eyery  obstradaon'; 
liecausei  when  the  fences  are  thrown  down,  the  questkni 
of  iright  may  be  decided  in  one  action.  For  theie 
treasons  I  am  of  opuiton,  that  the  defendant  was  jiist»' 
tfied  in  what  he  did,  and  that  the  verdict  of  the  jofy 
tqaodthenewasiignnwnt  cannot  be  suataihad*  Tbcw 
I  'must^  therefore^  be  a  new  triaU 

Rule  i^sdute  ftr  a  newttridL 


(a)  I  J3KIT.  259'  and  S  WiU*  51.  (6)  2  Mfo^  65. 


Sii     "<  I 


_    '-^T 


IN  T^  ^dkm^Y^kii'^tr^GlS^f^lC^  IV.  gV6 


3£]tNA«GONi  ami  Others  against  FAiUMMrruvf, 
^  and  WmciifisTfiR,  Shmifik  of  MmoLssEX,  aod 

-    HhIST  Wl£rT0N« 


A  RULE  had  been  obtained  in  a  fbrmer  tem,  ibr  Tiieihertir 
J...  iBteying  the  retttm  to  a  writ  of  fieri  fadaff  isaned  at  a  Hen  rJdu, 


4he«tiof  mkm  (ope  of  the  defisndaats  in  this  amt)  i^Tof  aji^. 
j^ainat  die  gooda  of  one  Chambers^  a  baiiknq»t»  until  tiie  j!^^"^^' 
aheriff  afaould  be  indemnified,  the  aasigoees  of  ChanJxn  ^^1^ 
d^yi  'Wikan^  having  refoaed  juch  indenmitj*    The  plains  ^y^^  ^!!Li 
lifi^  idip  weae.  the  assignees  of  Ciamba^  brought,  in  tbe  Court 
fthdr  oini  names,  and  not  as  assignees,  the  present  turn  of  tb«  Serf 

firiiMi  until  Um 

flstbn  of  trespass  against  the  sheriff  and  WtUouj  for  ihcriff>houid 
sefaEOiig  those  goods  under  the  judgment  and  execution  xbe  as^eei ' 
snned  agabut  Cbamters*    The  property  upon  wliidi  rapt^n^dr 
tfae.defiBodants  had  levied,  was  part  of  a  finrmingatock  ^j^^*"* 
^BnfiMy  foroicrly  belonging  to  the  bankrupt,  i^auMt  chmracterof 
|tbom  a  commission  had  issued  in  November  1635,  and  brought  trss^ 

pflM  against  the 

smder  wiioh  Bemascani  and  others  .had  been  cbospn  iheriiranda. 

.  _^ _       rri,  .  ^     y  •  r  ecution creditor 

assignees  m  1826.     The  assignees  took  possessmt^of  forieiangthe 
Jfhfiifam  and  stocky  and  managed  it  for  the  benefit  of  ^nsi!«Jdor 
the  creditors,  and  they  had  purchased  some  additional  ll'fj^^'^,^ 
stock  and  iafming  utensils.    After  they  had  been  in  ^^J^C* 
possession  some  months,  Wilton  issued  the  execution  ™pV    ^J»  *• 

IMUIOf  of  th« 

above  mentioned,  when  the  rule  before  stated  was  made  oommiMion, 

tfaeaMignoct 

by  the  Court     A  motion  was  made  for  staying  the  pro-  took  powmion 

of  the  fiunSf 
ceedings  in  this  action  also;   and  it  appeared  by  the  managed  it  for 

affidavits  that  Chambers  was  disputing  his  commission  the  creditor, 

and  purchased 
additional  stock  and  feiming  utensils,  end  Ihej  hed  continued  in  poisesiim  seforel  Douths 
before  the  goods  were  sdied  by  the  sheriff  under  the  fieri  fades.     The  Court  rsfused  to 
ttey  the  proceedings  in  the  action  of  trespass. 

with 
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1B23L      wU|i  the  as^j^e^^^^nd  Jipd^^e^tion^dthe  ChanceUor, 

^"  :'•■'''*    to  siipersed^  it.    ,^  fuIq  ni5i,  was  obtained;  fi^st  on  the, 

<'^'  ^l^iMM        ground  that  ^^  sheriff  ought  not  to  ha^ve  been  made  a 
Faiabrothse.  ^  '      ,      '        .       " 

pfirty  ^  the  action^  as  he  acted  in  obedience  to  the  writ 

delivered  t9^in\;  and^  secondly,  that  the  prosecution  of 

this -action  wa^  in  violation  of  ^he  rule  to  stay  the  return 

of  the  fieri  facias  until  the  sheriff  should  be  indemnified. 

JP.  Pollock  now  shewed  cause.  Generally  speaking,, 
the  sheriff  is  entitled  to  an  indemnity  where  the  prope^y 
is  claimed  by  adverse  parties,  such  as  a  judgement  credi7 
tor  and  assignees  of  a  bankrupt.  But  when,  as  in  th(^, 
present  case^  the  assignees,  by  the  consent  of  the  credf- 
tors,  have  taken  possession  of  the  bankrupt's  stockji  hi^ve 
renewed  part  of  the  stock,  and  have  added  property. of 
their  owui  the  assignees  have  a  rigi^t  to  main^n, their, 
possession  apd  to  briog  trespass  against  at^^y  person  dis-, 
turbing  it.  The  action  now  brought  is  in^  their  qiwa 
names,  and  upon  their  own  title,  and  has  nothing  to  do 
with  the  antecedent  possession  and  property  of  Gicunbea. 
It  was  lawful  lor  the  assignees,  with  the  consent  of  ;the 
creditors,  to  carry  on  the  business  of  the .  bankrupt. 
There  was  a  notorious  change  of  possession,,  and  the, 
sheriff  should  not  have  been  induced  by  the  represent- 
ation  ,of  the  JMdgment  creditor  to  levy  on  fhe.^i^ods. 
A.nootioii  like  the  present  is  of  the  first  impressioiK  and 
the  effect  of  it,  if  ^ucce^sful,  will  be  to  deprive  a  jparty 
of  a  remedy  to  which  he  is  entitled  by  law.  .  , 

SMi  contra.  In  granting  these  indemnities  the  Coort 
always^tHcts'u^to  -tha  principle  of  sav^g  thife  abifriiF  akid 
the  parties  the  '  expense  of  a  bill  of  mterple^^^  in 
a  court  of  equity.    It  regards   the  sheriff  as  a  mere 

ministerial 


•JB 


^O 


IN  THE  Eighth  Year  of  GEORGE  IV.       ,  98 1 

ministerial  officer,  baving  to  perform  an  onerous  and        188?* 
responsible  function  withotit  arijjr  |>ei's6)iiaY  hiCeredt'  in  %e  /'^ 

matter.     Chambers  is  clisputin^  his  commission  Willi  itik   ^i^Hmtk*^ 
lissignees.    He  lias  petitioned  the  Lbrd'Cfadndelior  ibr 
tielief,  and  the  bankruptcy' has'  never  been  esta^lishect  tn' 
a  court  of  law  by  legal 'frial  aiid  Verditi!.'    Oh  the  on^ 
hand,  the  judgment-creditor  calls  u]ion  the  sherilf  td' 
execute  the  writ,  and  points  out  property  in  possession 
of   the    bankrupt  previous  to  the  commission.     He 
^eatens  the  sheriiP  with  an  action  if  he  does  not  levy; 
ahd  the  Assignees,  on  the  other  hand,  bring  the  present 
action  on  the  ground  that  he  has  levied.  '  This  is  a  case, 
tnefeiore,  in  which'  the  sheritf  ought  to  be  indemnified, ' 
otherwise  he  will  be  made  the  instrument  of  the  p&rties,^ 
an^wHl  Ihave  to  try  at  his  own  expense,  in  the  present 
action^  the  validity  of  the  commission  against  Chambers. 
lie  cite^  Cooper  v.  Chitty  (a),  Raines  v.  Nelson{b\  Jamei 
yf.''Terry(c)i  APGeorge  and  Others,  Assignees,  v.  SircJiXd),  • 
LeSliury  v.' Smith  (e).  * 

oil  Mt   "  *    ".     r         ..  .  '     r,!^ 

'  Xir^  Tenterden  G.  J.     The  Court  will  give  tlie 
sEerinrall  the  protection  due  to  a  public  officer  when  lie 
am  bona 'fide  witliin  the  scope  of  his  duty;  and,'  as' 
between^  tbe'sfcerifl^  a  judgment  creditor,  and*  the'  assijg- 
neees  ot  a  bankrupt,'  it  will  always  take  care  that  the  ' 
sfierilfirShall  not  be  made  an  instrumenfof  trying  ^t'hiis'' 
own  ^pens'e  *the  validity  of  a  commissibii.     tn  sucih' 
cases  tme  course  lias  been  always  to  inteffe^f'e  when  the  ' 
sheriff  has  come  promptly,  and  has  acted  iii  the  st^argnt"^ 
course  of  his  duty,  indifferently  and  equally  between  the 

.(cj  Tidd;t  Pr.  StlLiedlt,  4057.      .  (d)  4  Tatmt.  585. 

dism  £  ^z'i\\1b^U  t>fli    '-I>j»,'^i'i  il      {/'^  ["^   *^niVttfe's  ^ 
'ahsiainiin 
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agamM 


1827.       parties,  and  to  administer  to  the  sheriff  all  the  equity 
which  a  court  of  equity  could  give  him  upon  a  bill 
ofinterpletifer,  aodpthis  hpi^been  iiKiformly  ^one  upon 
motion.    But  the  present  is  a  very  different  case.    If  we 
were  to  stay  this  actioa  of  trespass,  we  should  take  from 
the  plaintiffi  that  ordinary  protection  to  which  they  are 
by  law  entitled.    In  the  first, place,  the  plainti£&  do  not 
bring  this  action  in  their  character  of  assignees,  but 
upon  tkeir  own  possesion*    If  thjsy  4)ad  we^  ^^  as- 
signees affirming  the  commission,  it  would  have  opened 
another  consideration.    They  claim  the  property  legally 
as  their  own,  though  they  act  as  trustees  for  the  general 
creditors.    Chancers  becaaie  a  bdHkiupt  id  1825»  and 
the  plaintifis  were  chosen  assignees  immediately  after- 
wards.   They  have  been  in  posseasioci  of  the  fidmjbnd 
stock  ever  since ;  they  have  renewed  part  of  the  stock, 
and  have  brought  in  fi^sh.  stock  of  iheir  own.    After 
such  a  possession  the  sheriff  is  to  be  deemed,  prima 
&cie^  a  trespasser  if  he  levies  upon  it.    He  may,  per- 
haps, be  able  to  defend  himself  in  the  present  action, 
by  shewing  that  the  commission  against  Chambers  is  in- 
valid, but  even  such  a  case  would  ouly  protect  Iiim'  as 
to  the  seizure  of  stock  which  had  previously  belongea 
to  Chambers,    This  rule  must  therefore  be  discharged. 

Rule  dischargeoL 

'    .  ■       .A 


END  Of  TTRIKmr  TEHM. 
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ARGUED  AND  DETERMINED  1827. 


IN  «S 


Court  of  KING'S  BENCH 


M 


Michaelmas  Term, 

'    iathtt  Eighth  YMrof  the  Reign  of  Oboroe  IV« 


-  *  •  • 


MEMORANDA. 


In  the  course  of  the  vacation  Sir  Jnihony  Hart^  Vice- 
Chancdlor^  was  promoted  to  the  office  of  Lord  Chan- 
cellor o(  Ireland,  upon  the  resignation  of  Lord  Manners^ 
apd  was  succeeded  by 

Lanceba  ShadroeU,  oi  lAnccitCs'Inn,  Esq. 

On  the  first  day  of  this  term,  Charles  Frederick  WU- 
liams^  Esq.,  William  Selvoyn,  Esq.,  and  the  Honourable 
Thomas  Erskine,  all  of  lAncoMs-Inn^  having  been,  in 
the  course  of  the  vacation,  appointed  His  Majesty's 
Counsel  learned  in  the  law,  were  called  within  the  bar, 
and  took  their  rank  accordingly. 
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TmtAnH        Doe  on  the  demise  of  LtiCT  Newroir  agabtti 

Taylor. 

^  ^^i£^    ]^  JECTMEMT  for  linds  in  the  parish  of  Gbmp, 


Mvtna  otsMv,  in  the  oovmty  of  Derby.    Plea,  net  gmky.    At 

t^badbM  tml  before  Lotd  Tenierim  C.  J.,  at  the  h»t  SaoiflMr 
(butofwUch  assizes  for  Derijfj  it  appeared  that  the  lands  in  qnestieB 
^*I^*of  ^®ra  formerly  die  property  of  one  BmcMey  Bmser^  irfK> 
^^!^^  in  the  year  1797»  upon  the  intended  marriaga  of  his 


••bcurofft       iOQ  George  BucHey  Bower,  settled  theon  to  the  use  «f 

tiitr't  fpwA-     himself  until  the  marriage,  dien  to  the  nse  4f  01  S* 

viajr««  ix  ha   Bo0er  tot  Ufe^  siil^eci  to%n  annuity  to  the  wif^ 

hiaiibOT kM    der  to  the  use  of  G.  JS.  BotDer,  his  heirs  and  j 

ttm^'*^t    ^^^*    "^he  marriage  took  place,  and  in  180a  tha  aife 

Sfhwi^lr^  died,  leaving  her  husband  and  oae  dangfaSsr, 

—  ^J^     AttMr,  her  smrviving.    In  the  same  yearOL&. 

J-c— did  htm  died  intestate^  as  to  his  real  estates,  kaving  his  ( 

iMm  wUeh  a«-  Ranees  him  surviving.    In  1805  BucUey  Bomer  Aad, 

disMly  frvm     hitmg^  by  his  will  made  in  1801,  devised  as  fbOosm:*^ 

thtiifauua'a     j^^  ^^^  j^  OOerseUj  in  die  parish  of  GioMfs  in  tvast 

ior  his  daughter  Liuy  (the  lessor  of  the  plaintiff)^  dM 

wife  ctBobert  Newion,  and  her  diildren;  tha^  <<  aa  br 

and  ccmcmring  all  other  his  messuages,  tsoaimenls» 

doses,  lattd%  and  hereditaments  situate  &c.  in  £tUde$  in 

die  parish  of  CasOehmj  in  the  county  oiDeriy^  and  in 

Ae  hamfeta  of  Tkomsettj  Pkonde,  and  fFKMe,  m  the 

parish  of  Glcsscp  aforiesaid,  he  gave  and  devised  to  hia 

daughter,  F.CBoweriC.  PreMUj  and  7.  ITngi^  thdr 

lieilfs  and  aas^ns  tent  ever,  tipon  oertak  tmsts,  andaafe- 

Jaet  Id  tham,  in  tnist,  to  aocamalate  and  lay  wf  te 

rents. 


Franca  BoweTf  Aaoid  attain  Ae  age  <^  twmty-ooe    -^^TTZ 


or  die  befece  that  period.  And  in  caie  she  flhonld      Kswnm 
thet  iig^:4icp>  in^^tnwt,  tQ,oa0?er  the  Ae-aittple 
to  her^  her  heirs  and  atfigos  fnr  ever.    And  in  case  his 
grand-dao^ter  should  £e  nnder  age,  without  hnrfid 
iiaiMb  ia  trust  £»r  his  own  right  hehnb**    The  lestelMv 
MmUfy  Bomery  had  other  veal  estates  besides  tbdse  set* 
dad^B  themarriageofhiasao^attd  the  estate  jsa  (Xfarv 
,as(<»^Fen  lo  trustees  fiv  the  nse  of  Mr».je^^    The 
4pasd-daiig^itert  F.  Bamer^  died  in  ISI59  intestetft  and 
,  leaving  the  lessor  of  the  plaintiff  and  her 
r^'.JR  CBemr  (daiigbters  ef  BiuU^  Bomrp  the 
^)  -her  eo-heiressea  at  Israr*    Bgr  indentsns  of 
\  of  18i0»  jR  C»  Bower  oenvc^  att  her 
;.Beal«slales  ^  a  trustee,  habendam  to  him  and  his'hafa%  . 
te  Shn  nsaof  htm  and  his  heirs^  in  trust  for  her,  F  C 
,  her  basrs  and  assigns  Son  ever«    In  18S4  F*  €• 
mede.her  will,  duly  executed  and  attested^,  to 
fJiiJLteatestaiss,  and  thereby  devised  <'  all  tiiather  im« 
j^Mded  aoiei^  or  equal  half  part  (the  whole  inlo  two 
\  pasta  to  be  divided)  of  and  in  all  and  e^tarjat  Jier 
AtJMt'a  meMmsges,  tenements,  doses»  hmdsi  real 
heredilBmeBts,  and    pronises,  sttaate;,  ftoi  in 
>E4gle^  m  the  parish  of  Casiiekm^  la  ^m  eounlf  of 
jiSkr^ffim  the  several  hamleto  or  plaoes  cdled  Tk^nuOff 
cPIMtk  wd  WhiUk^  all  in  the  parish  of  Gb9»p  afiflw- 
riiAdb  t0  ceetain  persons^  to  the  use  of  the  defendant  fcr 
MeJi    £  CAnwr  died  on  the  17th  of  JawetylSte, 
4eming.the  l«sor  of  the  plaintiff  her  heiress  at  law. 
^ifiar  the  yiaiotiff  it  was  contended,  Aat  the  estates 
inif  M  an  the  manrisge  of  G.B.B(mer  eoidd  not  he 
T4ton^eved  es.-tbepKqpcrty.of  the  father M  the  tHw  wb« 
*.*^oL.  VII.  C  c  his 
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18S7*       his  will  was  made,  and  that  the  testatrix  Fn  C  Bffwer 
_.   ,         took  the  moiety  of  them,  not  as  heir  of  her  fiithei^  but 
NtwibH      as  heir  of  her  niece,  and,  therefore,  they  did  not  come 
Tatloa.      within  the  description  of  the  lands  devised  by  her  will^ 
and,  consequently,  the  lessor  of  the. plaintiff  was  entitled 
to  recover  those  lands  as  her  heir  at  law.    Lord  Tenter- 
den  C.  J.  thought  the  description  in  the  will  applied  to 
those  lands,  and  that  they  passed  under  the  will  to  the 
defendant,  and  he  directed  a  nonsuit,  ^ving  the  lessor 
of  the  plaintiff  leave  to  move  to  enter  a  verdict  in  her 
favour. 

Denman  C,  S.  now  moved  accordingly,  and.  cm* 
tended,  that  the  right  of  Mrs.  Newton^  as  heir  at  law, 
was  not  to  be  defeated,  except  by  express  words  or  ne- 
cessary intendment;  that  the  power  of  the  father  oyer 
the  property  in  question  ceased  upon  the  execution  of 
the  settlement.  Doe  dem.  Ryall  v.  Bell  (a) ;  and  that  it 
could  no  longer  be  described  with  propriety  as  the 
estate  of  the  father,  and  consequently  would  qot  p^ss 
by  the  will  devising  *^  all  her  late  Cither's  messuages,**  &c. 
That  the  very  fact  of  a  description  of  the  lands  dor 
vised  being  introduced  into  the  will  raised  a  supposi^on 
that  the  testatrix  did  not  mean  it  to  apply  to  the  w)iole 
of  her  real  estate,  Doe  v.  Parkin  (i). 

Lord  Tenterden  C.J.  In  that  case  the  testator 
described  the  property  devised  as  **  then  in  his  occu- 
pation." That' clearly  pointed  out  certain  specific  lapds 
as  the  subject-matter  of  the  devise.  But  there  is  nothing 
to  restrict  the  meaning  of  the  words  in  quesUon.    The 

(n)  8  r.  ir,  579.  (b)  S  Taunt,  52.      . 

whole 
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whole  of  the  testafrix's'  real  property 'Had  been  fter  late  1827. 

Iatli€ft*'s,  ahhbugh  part'  she  inherited  ai  hefr  of  her  mece  JT. — : 

and  pairt  as  heir  or  devisee  of  her  father.     The'de-  N^^iriax' 

scriptloii  in  the  will  applies  to  the  whole,  and  we  cannot  Tf^L 
say  diat  she  Intended  to  die  intestate  as  to  any  part  of 
it.     Tiie  lessor  of  the  plaintlffTias  not,  therefore,  any 
rlgfct  Co  recover. 

Rule  refused. 


T* 


Harper  against  Luffkin.  wednetday^ 

Nofiemberlih* 
ESPASS  for  debauching  the  plaintiff's  daughter  Where « mar. 
and  servant.  Plea,  not  guilty.  At  the  trial  before  leparated  from 
JSaseleeJ,  at  the  last  Summer  assizes  for  Essex,  il  iwedwith°her 
ajpfJeare^  that  the  plain tifiTs  daughter  was  married  eight  ^*l^';j3*h?s 
years  ago,'  had  two  children,  and  was  five  years  ago  Jf'T*^*"  ^^^* 
separated ''from  her  husband,  who  never  during  that  "**"*»*"  ■" 

♦iM.  -i  .  .  action  against 

period  had  any  access  to  her.  After  this  separation  she  •  person  by 
miim(Eid  to  her  father's  house,  and  lived  with  him,  debauched  and 
acting  as  his  servant.  During  such  residence  with  her 
lather  she  became  acquainted  with  the  defendant,  and 
had  a"  child  by  him.  For  the  defendant  it  was  con- 
tenicled,  that  the  relation  of  master  and  servant  could  not, 
under  such  circumstances,  exist  between  the  plaintiff 
and  his  daughter.  The  learned  Judge  overruled  the 
ol^jiBction,  and  the  plaintiff  had  a  verdict  for  10/. 

*^'"J^ssopp  now  moved  to  enter  a  nonsuit  upon  the  ob- 
jection taken  at  the  trial.  This  action  is  founded  on 
Ifce  lo^s  b^^tlie  child's  service;  but  if  the  relation  of 
master  and  servant  could  not  exist  between  the  plaintiff 
and  his  daughter,  the  very  foundation  of  the  action 
C  c  2  failed. 


388 


CASES  IN  MICHAELMAS  TERM 


1827. 

HUbEHL 
luVWFKlJg. 


fiiikd.  Now  the  husband  had  not  consented  to  his 
wiib  becoming  the  serVant  of  her  &ther»  and  might  at 
any  time  have  reclaii&ied  her. ' 

Lord  TfiNTERDEM  C.  J.  This  motion  depends  upon 
the  question,  Whether- the  plaintiff's  daughter  could 
under  the  drcmnstances  which  appeared  in  evidence^ 
be  considered  as  his  servant.  It  was  not  disputed  that 
she  performed  various  acts  of  service,  ^t  it  is  said  that 
a  married  woman  living  apart  from  her  husband,  could 
not  make  a  contract  of  service.  In  many  instances, 
married  women  are  in  fact  hired  as  servants.  Such 
omtracts  are  no  doubt  liable  to  be  defeated  at  the  wiU 
of  die  hosband.  He  may  put  an  end  to  that  relation 
of  master  and  servant ;  but,  unless  he  interferes,  it  by 
no  means  follows  that  such  a  relation  may  not  exist, 
especudly  as  against  third  persons  who  are  wrong-doers. 
It  appears  to  me  that  such  a  relation  might,  and  did,  in 
fact,  eatist  in  diis  case ;  and  that,  in  the  absence  of  inny 
intetference  by  the  husband,  it  is  not  competent  to  the 
defendant  to  set  up  his  rights  as  an  answer  to  the 
action. 

Bub.rjBfusfdi 


November  7th. 


CoATEs  and  Another,  Asaignees  of  Cax^.^ajstf^ 

LOfd  Ha  WARDEN. 


AtklrUh^Hsr 
cannot  be  ar^ 
rested  for  a 


T^HE  defendant  in  this  case  had  been  arrested  by  the 
sheriff  of  Sussex^  and  given  a  bail  bond.    It  ap- 
peared by  the  affidavit,  that  the  defendant  was  a  viscount 
of  that  part  of  the  United  Kingdom  called  Ireland  i  that 

his 
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his  right  to  vote  ii^  the  election  of  repveaentative  peerg       lM*f» 
had  been  alloweci  by  the  Hoi^e  of  I40rd3f  wdexercUed 
by  him.     A  rule  was  now  obtained  for  setting  aside  the 
plaries  capias  issued  in  tb?  ca^,  and  deliveriiqr  ;ap  |)ie 
bail  bond  to  be  cancelled,  on  the  ground  that  the  de* 
fendaotf  as  a  peer  of   Irekmd^  was  privileged  from 
arr^t^  the  Act  of  Union  40  G.  S.  c.  67.  art.  4.  pro- 
viding that  the  peers  of  Ireland  shall,  as  peers  of  the 
United  Kingdom,  \^  sued  and  tried  as  peers^  and  shall 
enjoy  all  privileges  of  peers  as  fully  as  the  peers  of 
Great  Britain;   the  right  of  sitting  in  the  House  of 
Lords,  and  the  privileges  depending  thereon  (a),  and 
the  right  of  sitting  on  the  trial  of  peers,  only  exoeplied* 
The  Court,  on  granting  the  nde,  said  thqr  entertained 
no  doubt  as  to  the  defendant's  privilege.    On  a  subse-* 
quent  day  Gumey^  who  was  instructed  to  have  9bewn 
cause  f^inst  the  rule,  said  that  he  would  not  oppose - 
the  n^e,  provided  the  defendant  would  undertake  to : 
bring  no  action ;  and  this  being  acceded  to^  the  ruk 
was  made  absolute. 

Rule  absolute  (6)« 

(tf)  PreedomfhmiiR«gtiaadviliiiiitMiiis,iiitlieeMeorapetr,  to 
beftpriTikge  inddent  to  the  peerage  itMlf,  and  not  to  depend  on  the 
right  to  St  in  the  Honse  of  Peeis ;  for  peeienes,  by  birth  or  nuurriage, 
are  prhrOaged  on  aeoonnt  of  their  dignity,  and  becaiiM  they  an  mppoeed 
to  have  eoAdent  property  by  which  they  may  be  compeUed  to  appear. 
Cmttam  ff  BwibMra  dbMe,  6  CUkr  SI. 

{h)  The  under  ihcriir  of  Ammt  v«i%  on  cotaflaiilt  of  the  defendant, 
committed  by' tha  Houie  of  Ixmle  to  die  cuetody  of  the  ee^ieaiU  at  an^ 
and  afterwarda  diidiargad  on  payment  of  the  feefc 

Cc  S 
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)8«7i  ^ 

Thunday,  Attwood  agatnst  Small  and  Others. 

November  Skh.  ^ 

Where  an  /%  SSUMPSIT  for  interest  payable  according  to  three 

agreement  re«      ±V  ..,,.<•«         i 

ferred  to  a  agreements  set  out  m  the  declaration  for  the  sale 

mer  agreement,  <^  Certain  real  property  by  the  plaintiff  to  the  defend'^ 

That^tthouM  ants-     Plea,   the  general  issue.     At  the  trial  before 

^rireement  ^'«*?*'^  J-  ^^  the  kst  assizes  for  Stafford,  the  plaintiff 

"*^*^  d*1»*^"  produced  in  evidence  these  three  agreements,,  by  the 

ill ;  Held,  ihat  first  of  whicli  the  plaintiff  agreed  to  sell  certain  real 

the  clause  re-  ■  .  i 

ferred  to  could   property  to  the  defendants,  and  the  price  was  to  be  paid 

not  be  const-       •      .         i  •  ■     •  i     i*  i         • 

dered  as  *•  an-  by  instalments,  With  interest  apon  each  from  the  tisoe  * 

new  agreement  appointod  for  payment     By  the  second  bOiiietalleF# 

an  a*ddki™nar  Ations  Were  made  in  the  terms  of  the  former  agreeaoentj 

atamp  nece»-  i^^d  it  Contained  a  clause  that  all  disputes  between  the 

sary,  on  tbo  « 

ground  of  Uie     parties  should  be  submitted  to  arbitration.     These  two 

agreement, 

with  the  clause,  agreements  were  properly  stamped.     The  -third,  which 

conuining 

more  than  1080  was  indorsed  on  the  second,  made  some  further  alter- 
ations, and  it  was  thereby  agreed  ^*  that  tlte  proi^i$t<ni 
for  arbitration  contained  in  the  second  agreetnl^nt^'aiid 
tbe  agreement  tbei^in  also  contained  for  carfying<  thft 
same  provision  into  effect,  &c.,  should  extend  to  dtat 
(the  ihiix])  agreement,  and  to  every  clause  therein  con* 
tained,  in  like  manner  as  if  the  same  had  been  therein 
repeated."  This  instrument  had  a  1/.  stamp,  and,  taken 
by  itself,  did  not  contain  1080  words;  but  if  the  clause 
of  reference  in  the  former  agreement  were  taken  as  part 
of  it,  the  number  of  words  exceeded  1080.  For  the 
defendants  it  was  objected  that  the  clause  of  rererence 
must  be  considered  as  actually  embodied  in  the  third 
agreement,  and  that  therefore  it  had  not  a  sufficient 

stamp, 
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stamps  and  could  not  be  read  in  evidence.    The  learned       1887« 
Judge  overruled  the  objection ;  and  the  plaintiff  having       " 

AnwooD 
obtained  a  verdict,  agaimt 


Campbell  now  renewed  his  objection,  and  contended 
tbat  the  third  instrament  could  not  be  read  in  evidence 
without  the  other  to  which  it  referred;  that  the  words 
of  rcfemenoe  had  the  same  etSect  as  if  the  former  agree- 
ment had  been  actually  annexed  to  the  last^  and  that 
consequently  the  1/.  stamp  was  insufficient;  and  he 
rdied  upon  Laif  v.  AJtwelUfi). 

IfOid  Tjekterden  C.  !•  The  duty  is  imposed  by 
the  55  G«  8.  c.  184.  upon  the  words  contabed  in  the 
iastnuMiit  itsdl^  together  with  every  <^  schedule,  receipt, 
or  other  matter  put  or  indorsed  thereon,  or  annexed 
thereto."  In  Lake  v.  Ashwdl  the  schedule  was  annexed 
^  the  deed,  in  the  very  words  of  the  act  of  parliament* 
Is  the  present  case,  the  words  of  the  clause  of  reference 
were  sot  in  the  instrument,  nor  in  any  schedule^  re- 
ceipt, or  odier  matter  put  or  indorsed  thereon  or  an- 
ncKed.  thereto.  I  am,  therefore,  of  opinion,  that  the 
stamp  was  sufficient,  and  the  instrument  properly 
noelved  in  evidence. 
.  ..  Rule  refused. 

(a)  5Siui,82e^ 


fiffAlifrr 


Cc4 


888 :  CASES  itit'-  Jf lOHilAEMAS  H^RM 


j^^^JI^^^     Dofi  oil  the  demise  of  Ijord  Suffibld  agakut 

Pafiraotf. 

^teww  in-^  TTJECTMENT  for  ImdU  in  the  parish  of  jpifrwwgr 
thacomnnii-  hom^  ia  the  cotmty  of  SuffiJk.    Pleai  the  general 

to awttdijuidi  issue.  At  the  trial  before  Alexander  C. B#»  at  the  1^ 
fo/^nlaaB  Si^Diner  assizes  for  Sk^btt^  it  appeared  that  the  lands 
^^^ftof  £0  hi  questbi^  and  certain  lands  in  the  adjoinfaig  parish  a£ 
Zv^^  S^fi^f  originaUy  belonged  to  the  defendant  The 
SSSl  «rid5  lessor  of  the  pWntiff  h^d  lands  in  the  parish  of  Kl^ 


WM^S^^  flii'Ug&wi.    An  act  of  parliament  was  passed  for  mr 
m^btawwd      dosbg  lands  in  North  Wabham  and  Fdmingfioiih  by. 
adiMigeiMurtly  whidi  it  was  (amongst  other  things)  enacted^  *^  thai  it 

fyf  other  unds 

and  pwtiy  tot    sho^ld  be  lawful  for  the  commissioners  to  set  out,  aUol^  * 

Stt  S«  awnd    find  award  any  lands,  tenements,  or  hereditaments  n^iat- 

IT^'^^d^    soever  within  the  parishes  of  North  fValsham  and  Fel- 

^^S/'S!^  i»«!»ia«»,  or  either  of  them,  in  lien  of  or  in  eKohacge 

^'"'"^  for  a^y  other  land%  tenements^  oc  beredilaiOents  wbfitr- 

soever  .within  the  said  respective  parishes,  or  within  any 

adjoining  parish,  provided  that  all  such  esu^anges  wen^ 

ascertedned  and  specified  in  the  award  of  the  ooQuinar*' 

siqn^rs,  and  were  made  with  the  consent  of  the  owner 

or  owners,  proprietor  or  proprietors  of  the  lands,  teoe^ 

ment%  or  hereditaments  which  should  be  so  exchanged, 

whether  such  owner  or  owners,  proprietor  or  propria 

etors,  should  be  a  body  or  bodies  poUtic,  corporate,  &gl, 

or  tenants  in  fee  simple^  &&,  such  consent  to  be  testified 

in  writing  under  the  commoa  seal  of  the  body  or  bo^es 

politic,  ^0*  and  under  the  hands  of  the  other  consent. 

ing  parties  respectively.^'     By  another  clause  in  the 

indosure 
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indosoreac^  it  was  provided)  ^  that  in  cases  where        ItSPH^ 

persons  had  sold^  or  agreed  to  selly  or  should  at  any 

time  before  the  execution  of  the  award  of  the  commis-  Lord  Surrmo 

sioQtiBb.  9dli  or  agrertd)sdl^  tbeir^iiiieiMst^tkt  tiM  imQb      Kuwnu 

directed  to  be  inclosed,. the  eomokissioners  were  autho- 

zized  to  make  an  allotment  of  the  land  to  the  purchaser, 

and  every  socb  purchaser  shotdd,  after  the  eledittoti  p^    ^/.' 

the  said  awcird^  hold  and  enjof  Hhd  land  so  'idlotted  to 

hinif  ia-die  same  manner  as  the  vendor  could 'have  done  ' 

in  case  mieh  sale  had  not  been  made."    It  was  agr^' 

betwteen  tba  lessor  of  the  plaintiff  and  the  d^ftndwt;'' 

that  the  ftMrmer  siK>uld  have  the  lands  in  question^'  lind''^ 

the  defendant's  bnds  in  the  parish  of  Suffkld^  and  that     ^^ 

the  defendant  should  receive  in  exchange  the  lessor^s 

lands  in  the  parish  of  FeJmingham,  and.  the  suih'  dP ' 

8OO0L5  which  was  duly  paid  to  him.    The  award  being"' 

psodnced,  it  aj^ieared  that  the  land  in  dispute  vtUSy  - 

together  with  some  other,  awarded  to  the  lessor  of  the  '^ 


•/♦;: 


,       .    .     ♦    1  . 

Lma    ,  •  11  '• 
*jttA  K»ii  !*»•»' 

plaintiff  in  exdiange  fbr  his  land  in  FelftUnghitmy  -i'/SL"''    m-.^ow.^  \^u  m 
the  sum  of  2000/.     It  was  thereupon  objected- fertile  ^ 


defendant,'  that  the  commissioners  had  no  power'  t&  ' 
award  lands  in  exchange  for  others  unless  they  were  eif  "^ 
equal  value,  and  diat  an  exchange  partly  for  land  and  -^ 
pardy  for  money  was  beyond  their  authority; 'and,  ^^^ 
condly,  that  if  this  were  to  be  treated  as  a  sale  of  the' ' 
land  in  questbn,  the  award  shoidd  have  beeh  upon  kn^' 
ad!V|toem  stamp,  whereas  it  had  ttieM;^  '«to"^w^d^'^ 
stamps  The Lovd Ohief Baron ovetrukdthe Obj^dS^ V^ 
and' llieplitintiff  having  .obtained  a  n^erdiet^       -    '^  ''"'''- 

Th»  «51&fcV5|fe)r  General  moved  for  *  nefw  triB, '  i&tf " 
renewed  the  obgeetious  bken  tit  {his  ti-iki:'  Irfk^'^-'' 
tended,  thai  as  persons  having  an  estatd  leSss' thiUi  ah '' 

estate 


.1' 


( 


Sfti 
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£S97ii       estate  in  &e^  wereembleA  tt>  eiidiaDge  laiid%  the  i 

BUflsionevs  covid  not  propeiiy  oarry  agreements  far  ec- 

Lord  StwFuu>  change  into  effect  unless  the  lakids  weve  of  equal  Talue, 

FftxsTox.      and  if  they  did,  the  award  must  be  onwidered  as  an 

ordinary  oooveyance,  and  be  subject  to  an  ad  valorem 

stamp. 

Lord  Tenterden  C.J.  I  think  that  there  is  not 
any  weight  in  either  objection.  The  commissioners 
had  power  to  award  land  in  exchange  for  other  land, 
or  for  money  paid.  Here  they  have  awarded  land  partly 
in  exchange  for  land  and  partly  for  money.  They  have 
not,  therefore,  exceeded  their  jurisdiction.  Ttieir  award 
appears  to  have  the  stamp  imposed  on  such  instruments 
by  the  act  of  parliament,  and  that  is  sufficient. 

Rule  reAised. 


^^^g^   Fawcett  against  FowLis,  Bai^net,  and  Anothw. 
Where,  in  tre».  nPRESPASS  for  breaking  and  entering  the  plai^tiff 's 

pass  aziunst  JL  f  ■■  .  • 

two  magi&trates         close  and  taking  away  his  sheep.     Plea,  the  geijueral 


for  breaking 
and  enterinK 
the  plaintiff^a 
dote  in  tha 
parish  of  ji. 
and  seising  hb 


issue.     At  the  trial  before  Bayley  J.  at  the  last  Summ^ 
assizes  for  the  county  of  Yorh^  it  appeared  that  the  plaintiff 
occupied  lands  in  the  township  of  Amcliffe  in  the  parish 
pcai^thiiruie  ^^  ^^^''^^ff^>  ^^d  having  been  served  with  notice  to  do 

defendants, 

upon  the  compUnnt  of  Uk  turrd^r  of  the  bi^^ways  appointed  for  the  whole  ipatiflh,  md- 
Yicted  the  pUintiiT of  neglecting  to  do  btaiute  duty,  and  issued  a  warrant  to  levy  tl^e  penalty 
under  which  the  act  complatniNl  of  was  done :  Held,  that  the  coavie  ion  being  good^  tzpoa 
the  face  of  it,  was  a  sufficient  defeuce,  and  that  the  plaintiff  could  not,  in  this  action,  try  the 
question,  whether  the  land  which  he  occupied  was  exempt  from  the  burtben  of  reputing 
the  roads  in  other  parts  of  the  parish. 

The  surveyor  called  upon  the  plaintiff  to  do  ceftain  statute  daty>  or  coriipound  for  it. 
The  conviction  stated  that  he  was  an  occupier  of  land  in  the  parish,  and  had  neglected  to 
do  the  work,  but  did  not  notice  the  coiD]x>sition :  Iteld,  that  it  was  unnecessary  to  do  so, 
or  to  stale  that  the  pUintiff  li^t  a  team  ;  for  that,  if  he  did  not  keep  a  team»  oc  ha4/Q0in- 
pounded  for  the  statute  duty,  that  was  a  matter  of  defence,  which  ought  to  have  been  urged 
by  him  in  answck'  tp  th«  coipplaint, 

Statute 
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statetedutj  on  tfao  nwb ia the  toimsfaip  oflngld^ in       I837» 

the  same  parish^  refused  to  dfosoy  wberaupoa  be  was      ^ 

summoned  btfofe  the  defendants,   two  justices  of  the       Agama 

Fowui* 
peace,  aod  convicted  as  follows:  ^  Be  it  remembered^ 

that  on,  &c.  Thomas  Peacock  of  the  parish  of  Arw^ffe^ 
surveyor  of  the  highways  for  the  said  parish,  came 
before  us,  &c.  and  informed  us  that  John  Favocett  (the 
plaintiff)  was  on,  &c<  served  with  a  notice  under  the 
band  of.  him^  T.  P.,  whereby*  be  was  required  to  send 
one. wain  or  cart  fm'nished  with  no  less  than  two  able 
horses  and  one  able  man,  mlh  proper  tooU^  to  bs 
at,  &C.  on,  &G«  and  do  certain  statute  duty  specified 
in  the  coavlction,  or  compound  for  the  same  two 
days  before  the  time  appointed  for  doing  the  work; 
and  that  the  said  J.F.  (although  liable  to  the  same 
by.. reason  of  his  occupation  of  a  certain  farm  and 
lands  within  the  same  parish)  neglected  to  attend  and 
perform  such  statute  duty,  contrary  to  the  statute, 
&eb'  Whereupon  the  said  J.  F.  being  duly  summoned 
to  answer  the  said  charge,  appeared  before  us,  on,  &c« 
and' having  beard  the  charge,  declared  that  he  was  not 
guilty  thereof.  But  the  same  being  fully  proved  upon 
the  oaths  of  T.  P.  and  T,  5,,  credible  witnesses,  it  mani- 
festly appears  to  us  (defendants)  that  J.F.  is  guilty  of 
the  offences  charged.  It  is  therefore  considered  and 
adjuidged  by  us  that  he  be  convicted,  and  we  do  hereby 
eonviet  htm  of  the  same*"  The  conviction  then  pro« 
c^eded  to  declare  a  certain  sum  forfeited  according  to 
ti^e.  toxm  o£  the ,  statute.  Upon  this  conviction  a  distress 
warrant  was  granted,  and  the  sheep  of  the  plaintiff  were 
seized,  which  was  the  alleged  trespass  for  which  the 
action  was  brought.  Upon  this  conviction  being  put  in, 
it  was  objected  for  the  defendants,  that  as  U  rem«ned" 
tttMippealed  against  and  unreversed,  the  acdon  could  not 

be 
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be  maintwied.  Hie  learned  Judge  was  of  that  opinion, 
and  directed  a  nonsuit,  giving  the  plaintiff  leave  to  move 
to  enter  a  verdict  in  his  favour  for  nominal  damages,  if 
the  Court  should  be  of  opinion  that  the  conviction 
was  bad,  or  bis  direction  wrong. 

Brougham  now  moved  pursuant  to  the  leave  reserved. 
The  conviction  in  this  case  was  in  respect  of  the  plain- 
tiff^s  disobedience  of  an  order  to  perform  statute  duty. 
Now  thtot  order  directed  the  plaintiff  to  send  a  cart  and 
horses' with  a  man  and  proper  tools;  but  the  highway 
aet  does  not  compel  the  party  doing  statute  duty  to  find 
tools.  The  order  was,  therefore,  unwarranted  by  the 
statute/  and  the  plaintiff  was  not  bound  to  obey  it. 
Secondly,  the  order  was  to  perform  the  statute  work  or 
compound  for  it ;  the  conviction  is,  for  not  performing 
the  work,  and  does  not  mention  the  composition.  It  is 
therefore  consistent  with  all  that  appears  upon  the  con- 
vietMHi,  that  the  plaintiff  might  have  compounded  for 
the  statute  work,  and  therefore  would  not  be  liable  to 
the  conviction.  Neither  is  it  alleged  in  the  conviction 
that  statute  duty  in  kind  was  necessary.  [Lord  Ten- 
terden  C.  J.  That  must  have  been  ascertained  before  the 
surveyor's  requisition,  and  must,  therefore^  be  presumed.] 
At  all  events,  it  should  have  been  shewn  that  the  plain- 
tiff kept  a  team,  for  he  could  not  otherwise  be  called 
upon  to  do  statute  work  with  a  team.  Supposing, 
however,  the  convicdon  to  be  correct  in  form,  still  it  was 
not  a  sufficient  answer  to  this  action,  unless  the  justices 
acted  within  their  jurisdiction.  Now,  that  could  not  be 
ascertained  without  hearing  the  evidence  in  the  cause, 
for  if  the  plaintiff  was  not,  by  reason  of  his  occupation 
of  land  in  Antetiff^,  bound  to  repair  the  roads  in  Jn^ebyi 
^he  surveyor  bad  no  right  to  order  him  to  do  statute 

work 
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work  in  that  towxisbip,  nor  ^ad  the  jofl^ces  $ny  auth^ify  ABW« 
to  convict  hioi  for  disobeying  that  order;  And  this  was 
the  real  q^estion  intended  to  be  tried*  AU  the  pro- 
ceedings by  the  survejor,  the  magistrates,  and  the 
plaintiff,  were  taken  with  a  view  to  raise  the  question 
of  such  liability,  and  have  it  solemnly  decided  by  this 
Court. 

Lcfrd  Tenterden  C.  J.,  I  am  of  opinion  that  the 
nonsuit  in  this  case  was  right,  and  ought  not  to  be  dis* 
turbed*  The  conviction  was  clearly  good  in  Siubstance^ 
and  being  in  full  force  was  a  sufficient  answer  to  the 
acdon.  By  the  highway  act  certain  statute  duty  is 
required  to  be  performed  by  all  persons  occupying  land 
and  keeping  a  team.  There  is  also  a  provision,  that 
parties  may  relieve  themselves  from  the  performance  of 
this  duty  by  paying  certain  sums,  to  be  appointed  by 
the  justices,  who  may,  however,  refuse  to  allow  this 
relief,  and  insist  upon  having  the  statute  work  per^ 
formed.  That  power  was  not  acted  upon  in  this  hi* 
stance ;  the  surveyor  gave  notice  to  the  plaintiff  to  do 
the  work  or  compound  for  it  If  he  had  paid  the  com* 
position,  that  would  have  been  a  good  defence  to  the 
charge  of  neglecting  to  perform  the  work;  but  it  was 
matter  of  defence  only,  and  the  proceeding  for  non- 
performance of  the  work  was  correct  As  to  the  ob- 
jection, that  the  plaintiff  was  ordered  to  provide  tool% 
it  is  sufficient  to  say,  that  he  was  not  convicted  for 
neglecting  to  do  so,  and,  therdbrct  the  objection  falls 
to  the  ground.  In  the  next  place,  it  W83  olgected  that 
the  conviction  does  not  allc^  that  the  plaintiff  kept  a 
teain ;  that  is  true,  but  he  is  described  as  the  ocpapier 
of  land,  which  prim&  facie  rend^ed  him  liable;  and  if 
he  kept  no  team,  that  was  matter  to  be;,  urged  in  his 

defends 


defence  -  btfotie  tUd'  jug&eff^  ^sTiien  ii«  was '  vrgcd'^at 
the  ^hoie  of  these  proeeedings:  were  ttdKisti  Ui  orBer  to'^ 
try  the  question  of  linbil^y.  If)  bonprevd-,  tiie  iahaftcfr* 
ants  of  the  township  of  Arnd^ xneantto ccxitsnd  that 
they  wore  not  liable  to  contribute  to  the  repair  of  the 
loads  in  Jnglehf^  their  propor  coui'se  was  to  appeal, 
against  the  appointment  of  one  surveyor  for  the  whole 
parish.  Prim£  facie  all  persons  occupying  lands  within 
the  parish  were  liaUe  to*  repair  all  the  roadsMo'die 
parish.  The  surveyor  appointed  fbr  the  whole  pabpish- 
gsve  notice  to  the  plaintiff  to  do  certni  statute  duty; 
having  neglected  tx>  do  it,  he  was  summoned^  and  %  dodls 
not  appear  that  even  before  the  jusdoes  the  qoestiod  of 
liability  was  raised.  Then  a  conviction  ensued,  followed-: 
up  by  a  warrant  and  distress;  and  it  appears  to  me 
that  it  is  not  competent  to  the  plaintiff  in  this  late  stage 
of  the  proceedings  to  raise  and  try  the  queatioaof  the 
liability  of  the  occupier  of  lands  in  Amdtffe  to  contribute' 
to  these  repairs.  For  some  time  I  was  disposed  to 
think  this  case  analogous  to  some  that  hiive  strisen  'on 
the  poor  laws,  in  which  it  has  been  held,  that  if  a  person 
not  an  occupier  or  resident  within  a  giv^n  parish  be 
there  rated  to  the  relief  of  the  poor,  and  his  goods  are 
distrained  for  the  rate,  he  may  maintain  an  action  against 
the  party  levying  {a).  But  in  those  cases  there  was  an 
entire  want  of  jurisdiction.  Here  the  justice  had  ju- 
risdiction to  hear  and  decide  upon  the  complaint  ofklk 
surveyor,  and  the  preset  plaintiff,  as  an  occupi^  of 
lands  wjthin  the  parish,  was  prim&  facie  liable  to  Ifcfe 
burden  imposed.  If  in  this  late  stage  the  question  of 
liability  could  be  raised,  it  might  be  equally  raised  aftef 
an  appeal  to  the  sessions  against  the  uppoihtment  of 

(a)  Soe  JNTiekols  r.  Walker,  Cro.Car.  394.    MUward  t.  Cnffirh  2  Black. 
18B1.     Lord  AmherU  t.  Lord  Somen,  2  T.  IL  579. 

one 
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one  surv^jpor  jfiw  the  iriide  pMisbf  eltbough  diey  might  ItSffi^ 
hanre  decided  that  the  appointmest  was  proper,  and  one 
highway  rate  for  ther  whole  parish  also  proper.  The 
improprie^  of  rendering  megbtrates  liable  to  be  sued 
fcr  acting  upon  such  a  decision  of  the  sesnons  is  an 
additional  reason  for  holding  that  the  nonsuit  in  this 
case  was  proper. 

HoTLROTD  J.  If  there  had  been  separate  snrrqrors 
for  the  towndiips  of  Amdiffe  and  Inglebgf^  and  the  sur- 
veyor of  the  latter  had  directed  work  to  be  done  in 
Arttdifii  as  if  it  were  in  Ingleh/j  then  upon  a  complBint 
made  of  the  neglect  to  do  it,  the  magistrate  would  have 
had  no  jurisdiction ;  and  if  he  had  convicted  the  par^ 
and  issued  a  warrant  to  levy  the  penalty,  he  would  have 
been  liable  to  an  action,  in  the  same  manner  as  for 
enforcing  the  pajrment  of  a  poor*rate  under  the  circom- 
stances  mentioned  by  my  Lord  Tenlerdm. 

LiTTUEOALE  J.  Concurred. 

Rule  refused,  (a) 

(c)  See  SlrkMandr.  Wwrd,  7 T.B.  633. 

George  Butcher  against  John  Butcher.       ^^^^^s^ 

TKESPASS  for  breaking  and  entering  the  plaintiff's  A  party  haying 
t      do^e,  mowing  and  cuttmg  down  the  grass,  corn^  to  Uod  haTing 
and  crops;  and  taking  and  carrying  away  the  hay,  com,  nudntaia  tna- 
and  crops  of  the  plaintiff.      Plea,  first,  not  guilty,  ^^'^tl^g. 
Secondly,  liberum  tenementum.    At  the  trial  before  ^^^^^^^ 


GarriW  B.,  at  the  Summer  assizes  for  the  county  of  of  entry,  and 

*^  continuing  m 


Biicisj  1827,  it  appeared  that  the  plaintiff  and  defendant  "uch. 

afterwarda. 


were 


T'flr^'vwu  ^Mi  TPw  jiBiHr^nj  MtTiDBiiriMiF  nonrmv 
flon  ^**^**  nl«ifftfff)i  frr  \ht  ttfirm  fff ,  t^''*  ^«"^  *^"^  itfae 

BuUherM  the  &the&  .difii  inJL8A7*»^flL^Ai^dki^ifir 
tfi^f  '"TV  ^ff*?  «^wiii  *  "j^^.trynfTnii  0ft  fDif«*'tm>  V 

fl9ljdp«^.gjfr  .pips*,  «9  ^>*,#tfr^,%.,|jeftB^ 

!■  &>•-  anrl  iM'infiilitpH  him  soLe  AXeCUtOHnf  JliftJolk^^Xkft 

l^dp,  the  ^e^Q^  <l|in  PJ^^qep*  ^Jj^li^iiiflWIW 
40,  l^w^jtlie  jdq?^  ,  .9n ,  the  -^lst..9f  </j(Pi^  ^SkS^S 
fay  iqpwfd  Oie  gi;u9  growing  ia,ilj^  filWfkKffo^liJf 
ii|^  .4)^7,.  «d4  «fi«ni9i!ijls  caFrif4  it  .(»r^.,)l^HybiP 
(^xidiiQCflb  it  ?^M  oooiwidf4  by,tbe,/d?fi5id/g<^jlUj)jfl||j^ 
that  the  plamtiff  fifMl,  qo(  a..%\)Sf^^^Tjf^f^^^ 
the  dose  in  question  to  entitle  him  to  maintain  tres> 
fiasff ;  bequifie  at  party  who  ha?  the  ^);fl)p}(}  jJaJM^ut 
s«t  the  Bctijial  jpo^sesNon,  cannot  ffyfttftffi  itfSB^lhlftfft 
J»ig.,7V«9w«i.(B  3.V  and  ?  ^f*  ^.  S^gtc^Fii^ 
fl;>5,    H^pethg  dtfpijfin^t  cootiiine^  '"(atfmAlMIM 

»  «0n9vnPQt^B(iq;filfsw«,,wi^|^j^«)ian^^  M^ 

«l#fjHi|tfc,)Ml,.fif^  ^  .^er^^^)((MfeLB|a^flHMI 
&ocb  V.  i3oo<«  (a).  On  ^^S^^^W^^^Ul^'WI^ 
that  the  plaintiff  by  entry  had  acquired  the  fredidd  in 

.»r«  j*«,^  -.AB  (a) 

deed, 


hereby  the 

a  MJarjr  iA 

antaJ  ikH  to 

lie  fAMhiiHf% 

were  futitii* 

rn  t}>e  ^«^ 

:Tatmi  wtrt  yf^ 
.  'ju    Y^a  *jJt  ^ 
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.'jEBSfT.  Lord  Tentebden  C.J.    If  he  who  has  the  right  to 

"  land,  enters  and  takes  possession,  he  may  maintain  tres* 

BuTctnk 
^gamM        pass.     It  Is  not  necessary  that  the  party  who  makes  the 

entry  shouiii  (!(i^&j^cfl^t'1i\8^ei^  tUJ^  possession ; 

it  is  sufficient,  if  he  does  any  act,  to  shew  his  intentions 

Here  bis  servants  ploughed  the  land.     It  is  maai^lt 

therefore,  that  lie  intended  to  take  possession/ 

Bayl^y  J.  Taunton  v.  Costdr(a)  is  an  anthority  Id 
shew  that  a  party  wrongfully  holding  possession  of  land 
cannot  treat  the  rightful  o)^ner,'who  enters  on  the  blnd^ 
^  as  a  trespasser.  I  think  that  a  party  having  a  right  to 
the  land,  acquires  by  entry  the  lawful  possession  oJT  it^ 
ana  may  maintain  trespass  against  any  person  whb  being 
in  'possession  at  the  time  of  his  entry,  wrougTiuiy  con- 
tinues  upon  the  lanq. 


&n1 


le  remsed. 
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•.    !•  .••:  J.  '.■- 

/^OVENANT  on  articles  of  agreement,  whereby  the  Aiticlw  of 

''^^i^y "**''-.  '  .-.*       •'  "    '  "   '  ••  agreement, 

plaintift  agreed  to  pay ,  the  defendant  a   salary  of  whereby  one 

35/*  per  annum,  and  the  defendant  covenanted  not  to  ^^  tbeocher a 

set  up  a  chemist^s  shop  within  one  mile  of  the  plaintiff's,  ^  ,j,^  ^^ 

an^^  whereby  the  plaintiff  and  defendant  were  mutu-  JS^a^ch^ 

allv  bound  in  a  penality  of  600/.  to  perform  the  agree-  "3^!*  ■''^P    . 

^I'iisf  •><;..•        .*^  ^  ^  ■        ^  within  a certam 

ment     Breach,,  that  defendant  had  opened  a  chemist's  disunce,  and 

'*1  I  •'  :'' .♦  ■         ,  1^11   t*>e  P*rtiw  were 

shop  within  one  mile  of  the  plaintiff's.  Plea,  that  he  had  mutually  bound 

'         '"  '       ;     '   1     1  A       .         .  1  .     n        ^     ,  T  1       in  a  penalty  of 

not  opened  such  shop*   At  the  trial  before  Park  J.  at  the  eooL  to  per- 


last  arizes  for  Surrey ^  the  articles  of  agreement  were  pro-  n™t :  H^^T" 
duced,  impressed  with  a  stamp  of  1/.  15^.  For  the  de-  JJiiJJSof*  *i^ 
fendant  it  ,vas  objected,  that  the  instrument  was  to  be 
considered  as  a  bond  to  secure  the  payment  of  an  annual 
sum  of  money,  or  as  a  boqd  with  a  penalty  tp  secure 
the  performance  of  an  agreement,  and  in  either  case  the 
stamp  was  insufficient.  The  learned  Judge  reserved  the 
point;  and  the  plaintiff  having  obtained  a  verdict, 

Marryat  now  moved  to  enter  a  nonsuit,  and  renewed 
his  former  objection  upon  the  authority  oi  ,Attree  v. 
Anscomb  (a),  where  it  was  held,  that  a  bond  conditioned 
to  pay  rent,  was  a  bond  conditioned  to  pay  the  sum  to 
which  the  rent  would  amount,  and  required  an  ad 
valorem  stamp. 

Lord  Tekterden  C.  J.  If  you  take  this  instrument 
as  a  bond,  it  is  not  for  the  payment  of  an  iinnuity^  nor 

(a)  Slf.4&  88. 

D  d  2  for 


iWti      fcr  thfr  payment  ciP^'alfy^oettiih  it(U  ^dPlnoney/  Tt  is 
^'..-  ^.A      tiot  ft  bond  x)f  Ttoiy* or "tht!  stttdt  si^^chIm  m  ttfi  st&tnp 

4gafnir  act,  and  was  therefore  liable  to  a  stampf  diiiV  of  ^LlSk 
as  a  bond,  ^  not  otherwise  charged/'  If  yoii  treat  it  as 
^boixd  condoned  fbt  ^  ^^lUftrmanoe  6f  igre^i^ts 
contained  in  the  same  mstriittieht/  Ae  statute  esrpies^ 
staie^  tjhat  it  slhall  hot  ^'Isubject  to  a  separate  Qfttj^ 
"l^^king  the  instrument  as  ^  common  deed,  tlie  stam]^ 
was  sufficient;  there  is  itKyti  therefore,  any  gmufndf&l 
disturbing  the  verdict. 
"' '  '  tthie  refliied. 

^^^loth.  '    *'  •  Lowell  against  Roake.        . '  ^i'io 

fo^  me^'lo.  ^RESPASS  for  mesne  profits  of  one  undivided  teoieQr 
fits, the  pbuD.  ^'    of  two  water  com  miBs.    Pica,  not  guilty.    At'^ 

tiff  luy  recover  * 

bjr  wey  of  dm.    trial  before  Park  J.,  at  the  Summer  assizes  for  the*  coottty 

incurred  by  of  Sf/TT^  1827)  it  appeared  that  the  plaintiff  in  the  first 
ofemrinre-  instance  had  brought  his  ejectment  in  the  Common 
ment  m^eje!^  Pleas,  and  that  judgment  was  there  given  for  defendant, 
gl^^j^^^  and  that  that  judgment  had  been  afterwards  reversed  in 
■«^  the  King^s  Bench.    The  plaintiff  claimed  to  recover,  by 

way  of  damages,  the  costs  in  error,  and  he  proved  the 
amount  of  those  costs  to  be  SOO/.,  considering  them  as 
costs  between  attorney  and  client  The  learned  Judge 
was  of  opinion,  that  the  costs  in  the  court  of  error  were 
part  of  the  damages  sustained  by  the  plaintifi"  in  conse- 
quence of  his  having  been  wrongfully  kept  out  of  pos- 
session; and  the  jury  under  his  direction  found  a 
verdict  for  the  plaintiff  for  510/.,  which  included  those 
costs ;  but  liberty  was  reserved  to.  the  defendant  to  move 

'^U  to 


IN YfiWiT^iQ^FW.  Xf  A^l  fW  r^^QliQIC/ ly.  ^W| 

tp  irducetti^^Hm^gf^  tq  ^jLQ^, ,i(  thje  Court  sboul^  be       l«g7f 

•  '  '      '        -         •    .  .        1...         |fo»riMr 

^/p|ajfltiff.wul4,Bot  rq^  hi  i^(^  ey.en  bji; 

Wl^?.td¥p|^ge? ;  ,»nd  he  xite^  JB^  v.  i%«»  (p^^  »^7 
l^i^^<ft9»j^)»'to  3bew^t  where  a  jud^  r^ 

Vi^rspd^  the  qoim  (^  error  capxiot  give  .^^ 

>  ^XfP|;d  TswiTERDEN  C.  J.    There  can  be  no  doubt  that 

the  court  of  error  could  not  award  costs  to  the  plaintiff. 

But  the  ezpences  incurred  in  the  court  of  error  were 

part  of  the  damages  sustained  by  the  plainti£^  by  reason 

of  his  having  been  wiongfully  kept  ojit  of  possession  by 

the  act  of  the  defendant ;  and  I  think  that  the  jury  might 

ffif^sfff^abig^  oopsider   the  costs  between  attofnepr:  a^pd      c^.:  ,n  ,a 

ji^ntvas  the  measure  of  the  damages  which  he 

nmtainfdi  .  •  . 
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&»*t*rday,  WooLiDitibGE,  Adtaiiiistratrix  of  George 


By  the  special   ^H£  declaroliioii  in  this  case.w«8  specially^ 
X'd^UraUoo,        <blldw»  t  ^^  Bt  it  T^oiemberod^  (hat on  the  flOtbidggr  of 

j^LKn^he  all  and  singular,  &c  the  goods  and  chattda,  .&c-«f  flange 
^^brou^ht "  WifQ^i^^  brought  her  brll  into  tlie  office  of  the  d^k 
he/bm  into     .Qf  ^  dedM-atiotti  of  tbe  Gear^  of-  K.  &  deoofiding  to 

too  orace  of 

the  clerk  of      Uf^coiirM  4nd  prftcike  o£  the  aame  X?oiivt»*  and  fiU  Ibe 

the  declarationt 

of  K.  B.,  ac  flMDtt  bill  as  0f  MkHuuimas  ten%  7  fl^4w,. whiohisaid  biU 
^^^^^'^  IbUoWto  in  Uic^  'iKirda."  There  then  follomd  taavnis 
^rtli^^aill  ^e^oik  soldi  money  paid,  &c^  and  in  tbebieatkat 
^^^""^  -KM  nvernid  that  adminiitratian  waii  geanted  tautfae 
IST't  ^ilime  tWntUF  on  the  lO^A  ^  Jarttia^  IW7*  •  PI*,  dtadtAe 
^e*bliJ*"S?  plfi*"^^  a*  the  tittle  of  exhibiting  the  bill  wn«  iMd>fldr 
plaintiff  WIS      JiBiinitftrst^ix;    Upon  this  plea  isne  Tvas  JGonedvi.  tAt 

not  admistni- 

trix.  upon  tbe  trial  before  Vaaghan  B.,  at  ih^  WaretOir  Sonnner 
Joined.  It  ap- '  tt^lzids,  *  1*8^7,  it  appeared  that  the  defendant  Jiad  bean 
Sltedur^was^^arreited  in  this  cause  in  7Vim(y  TMatiOn  18it6j'niiQp:a 
^^.Z!^  '^^^^  returnable  the  first  return  of  MitkadmiU  iMoi 
P^y^7;*;^18«6^  which  was  the  7th  of  ^iw«J»for,  ^d  4»il  twas 
Sn^M  deU^*  July  p<it  in  on  the  7th  of  Naoembet^  and  jusflifieaooadhe 
Tend  on  the    .  }  tdi  «f  NooemieK     The  dedqration  was^'ddivet«4^'^i^ 

SOth  of  Janu^       ,  -       ^    * 

ary.  Tbe  let-  /tbe  SOl^i  of  Jmuory  18674  At  the  dineiof :db^ deKvery 
nistraUon  c!  the  dedaMtion  the  defiandfuiij was.  aOt  a  pdaanarv  jlt 
on  Uifioth  of  '^ai  todtenided)  tfaatiaa  %  the  prasticeof  ii^edCciBEt^  a 
H^idT^U      '^^^  ^^^^  °^^  be  fildd  in  TMaticn.  aa.of  tb6;pi^|s^big 

upon  the  issue 

Joined,  the  rerdict  was  properly  found  for  the  plaintiff,  the  latter  bafing  been  administfatrix 

•I  the  time  when  the  btU  was  eihibited. 

'\\  ..,\,   It  «   I.  ii  termi 


term,  against  a  partji  unless  he  was  a  prisoner  or  an       l*^7* 
attoniej^  the  bill  in  this  case  must  be  considered  to      — 
\mwe  been  filed  in  Mkkaelmas  term,  and  if  that  were  so,       tigamd 

BUMOft 

thei%r(|Hvf^yn^ft^:t|^  ^Xf0fii9il  fi?thij)\aft» JttS?,t?iJ^  was 
not  adminiiiKfifi^liif     T^  l^rp^^BflFfp,,^  of  opinion^'         '  '    ' 
that  it  was  made  out  in  evidence  that  the  plaintiff  was 
■iMrfsJiHiMitftD  at.tbavtiflHt  wbeit  lUe  fafli.was  tecKiUttfd,  >/  . . .  v  .  i 
iai]rdkaifliidirQcted.the<jiUy^ioifinA:fer  tb^  plaiitf)ii'<4n  the,..!.  .    i7/'.   ! 
tiMn;iiiMhmsbrved\Ubi^toliie:d6feQ^  .^  i'.V/    i: 

iJitri:jt»i   \ '^r-j .  ;_  ' ..    v  •  ..♦  ...  -."...    .«'.v,r    ''\:.'^';' ■"; 

oi  ifi^ajfUkiktm.AaftA  finUsflsw  triri..  Th«.liittst)Mt       >    '  '  ^ ' ' 

^Iriifeiitxi  fatore  been  CBiiilatsdtheiini^  day  ^itfitf^ii^     ^<     -     ii 

.'MUiterm^  aiKLaot  m  tbei20tb  tif^tKntoiy^  wbaii  kriKaa  ..i;\  <i  >i  m 

efaoMgUkiattt  Ibr ^flfficei^f  the  cterkiof  dw)  dfttlanrtitkMy  '"'  ZifZCuJ^ 

.^Udnifvlbat  be  so,  then- the  issue  ooght  to  hayepbemf,'! i|  i^^-c^Zl 

ofimnd  for  the  defendant  for  by  the  prtM:tioe:of>.ihe  ^'' Z';:'Z'!aL 

otkmtii  aiiU  Caq  \sf(t  «led  in  the  .^NM{iatiwL«s.9rtba.pire-    " '  *     '^'^  f 

'htdu<gl«mi!0Dlyiig9instapii^i»eriAil«i9CtoaU<^^       -  n<faf>r>  .o 

ji'j  .11(1  'ii'i 
jtf  tbbmamhcd/.otigainatftp  attornejF*.  Hens  ibei^fiMid*.    ^> "  lunm^ux 

-T«Bi«is  nakfaer  tepriSDnar  ia  the  ejiatddy  AtflbeJaurshiil^      /">,./'  «nt 

naoah  iKxMtHimejr^  >  The  hUI»  tbereff^  wa«r.tt«t[  e^ASk^^^u  j j '"'. i!J!.'l!t 

x;i0R{DBtcitei<k6ndMtvOn  tbb  SOtkuf^Jarttiaisi,  'bttlMiPrl'J';,;^':";'':;; 

rrMfekocAml^ttfnL    laJbs^v;  JfiUfei^(a)^iwhkfaivas£iin  ^;;;  ;^^^^^^^^^^^^^ 

^«ititiDdrdriMSQ<afed4weupatieb,  tkeirest/bcjoams  di^on'^'  \     ;^^  "^ 

3ikcic5ilsiitf^j4*»&  the.  writ'was  fined  :oiik><m  iba  4Ui.o^  >^     '^    "  ' 

n<ii(^nbvilHdpBvoottiippeae  distihctlf  ikkeAiit  ilfteiiTcst   ^.u  i.u  w^v^r 

'■.\i\4  V4  ^VJ  4lJ  tl 

X'wM-ibcfahr  <oe>aflePitheyrent.faecaige^dMi^.  batiprabkUy.)..  .i;  i    .vAn 
jfit  wnsindt^H  ateiUi'Y^DhBtte(dli.]lDa8ifaeU>idMtiitoiraBisv^^   '''"^i^^JJum 

o  ilJ  Ji  'JtJj  no 

iaMr'tfaefiWBU)'«n  au4d.6tdti  Jin  fitaorMtir.    .^Ji^X-m 

(a)   7  r.  i?.  4.         .t'i'iiu*.*  •    «,a  iii  I  -♦lu  fl#i'  t  xfk  "i  yilJ  i*>K. 

•aW9M'  D  d  4.  Wfes^flr^A 


£<9i9M>Jo^i^d9e9StHU|er^of  fdtionjbtfoihalibeibtli  fiM^^ 


4m  t  .(^^^s^im^masussmMi^m^tk  vr, 

""  ■' '  -     was  filed  on  the  day  subsequ^Utd^Q  43VlrH6(iRi»fd4l»<' 
'     acfti««i,:  L     credit,  but  the  writ  was  issued  before ;  the  bill  was  en- 

a  J^^;bj^ jPTCftipf^  <ff;^  Gpmt,  may  be  epcftUl^^cpr  i 
tit)«^  9f;#nyHlWW'f.(*»*J|eB»,gfwhMt,tb»w»^;i»ii«BW5KL 
ay*  l*S«ii^«ffla»o|;Voi«llitl«!  of  a^y  d»y  <€^4«ite«n*-t 

wW*M'4«<;jbHwM««,"lrei«i*tedk,  TMr*»*< 
beKwefi0-flit,i»«mt0r  «tid.i4R  ftdmininMleira  th^ 
de»l!!et,hi$>g^t7faB»  T^«ft  pflV  md^'OMy  niwitiwiiBi ,  .to ; 
action  before  prob^t^  but  an  administrator  deriViliitUB! 
right  from  the   ordinary.     Before  administration   is 
granted  he  hii^  j»q  right  yAut^vee^  and  icasaot  roMBtiii 
aiv,4i<«M^ 

Lord  Temtbroem  C.  J.     At  T^isi  Prius  the  Judge 
can  only  look  at  the  record,  and  direct  the  jury  to  deter- 
mine the  issue,  jpia^  upon  that  noctiid  acooiding  to  the 
evidence.    The  plea  in  this  case  is,  that  die  plaintiff  at 
f,8nior>ri#^*J«Pe  !|C,^^hi|t»tiBg:.hBt  billsiwa  not  tdarffilftttA^ 

'^^f:;:::;^mms»m  *«»iPft««d,thaiidKf,biu.i«p««hib«idkon 

^^^^^^';^:j^^i%m^'>^mmar   Jt  w»s  pwwedj^  tbK  the  .{dailKiftV 

:'   '^^^^^  vltww  BPijartjofx* 

r;'.;i'' Il"ir|lietb«r,*»  W  M4>«^  «>  M^iWtt^  a<W6rdi«g/to  A:  io 

(n)  4Ean,75. 

\»:}f>'mi  defendanl 


e«w  Hid  niiJ  ;tnybil  h&nm  eevr  ihw  ^i  jud  ciUm^     ^iontt 
Baylit  J.     If  tiie  Issue  joifi^d  between  these  parties 
M  be£fi|  whiter  at  the  time  of  commendng  the  suit 
tbfbiMfFwfis  adminisEniti^x^  the  verdict  ought,  upon 
lhilllMiiice>  Eo  have  been  found  for  the  defendant  i  but 
diPlaii6Wa%  Wbethef  at  the  time  of  exhibiting  thi^'^ 
Kft  th«  pUiutiff  was  administratrix*     Now  the  bill  iii^ 
teviirohibttcd  on  the  SOih  of  January^  and  at  that 
iie  Al  plaintiff  was  undoubtedly  administratrix.     I 
thmk;  ti«f QfWe»  ttic  verdiot  was  properly  found  for  ti^ 

riiiMid  LiiVLEDALE  Js.  concurred, 

Eule  refused 


tttiioi..    Vice  ngam$iljxi:f  Ansos,^^  ^  '''''  -'''  ' 

A^iHUPfilT  for  goods  sold  and  delivered.    Plea,  where  In  «n 

^^M^»ini{»lt.     At  the  trial  before  Lord  Tmter^  t^x^^L 

aWWIW  'lit  Ait  i^^  sittings   after  7Vi>i%  term  SToXTglfnc, 

18J^it  ijipeai^  that  die  action  was  brought  against  Jjj'Xfe^alu'*' 

tbe  (kfeiidiitili  as  one  of  the  adventurers  in  a  mininff  i^^d  paid  money 

°   for  certAiQ 


,^tD  recover  the  price  of  goods  sold,  and  work  «Hares,  and 

received  a  eer- 

furnij^im  by  the  plaintiff  for  the  working  tifieote  thnt  she 
^i^'^tmt^    The  plaintiff  himself,  when  he  fumisbed  or  those  share*  j 
wfkN^^  bad  no  knowledge  of  Lady  jf ?i5ort  as  a  share-  Mknowlcdgcd 
l*oHBr,    It  appeared  that  she  had  spoken  and  written  of  ^"J^oi^/ 

but  no  BssigtK 
*W  if  Bif  interest  in  tli*  mine  hid  Uc^  mode  to  hef :  Heldj  tliat  the  iction  could  not 


herself^ 


^MXfl^^ 


ilf  ^Am^rr^'^il^U/^mMJkS'nSB;^. 


lSt%  bcHvelf,  in  pfivatre.Jottary  and m(ie^9  m^hw^t^0^h* huftt 
Bhe  never  signed.any  4eed»  ..tS)le^^9d,f petd  .]iw.4epwilf 
w  lier  s^aifes,  and  ibad  receiv^i  oertificut^  ia  the  Salt 
lowiag  £irm:t-^M.Wh^  CooMtd  -Tin  «d  ^Jpppep 
Mine  Conipiinyi  No.  lASv  These  lare  ta  €e«ti%&  t)ial 
ibe  y ^ustessr  X>ow«ger  .ieopfi  ia^  the  proprietor  qf^  ihip 
jhare  or  number  19dt)  bttiagione  «baffQ,p(itbe.l^^twi 
jConwrd  mine,  sitaete  in  ibe  fi$iifik'Q(^St*.'Jgfmii^,tit^ 
CQU9ly  of  ComwaO^axiA  that  bee  name  16  dnlj^registenf^ 
itt  the  aet^bqpk  of>tbe  said  mitie^sulgeot  to^tbe/nda^ 
regulation^  and'Ord^rs.  of !  the  said  companj^/;  paid4w^ 
Affi  said  ViscoaQtesf  Dpwager  jtman,  ber  exeouHoreiJ^* 
ministratorsy  and  ass^goAi  are  entitled  to  the  pro^tarmd 
^vantages  of  such  share*  -*-*  By  order  of  tbe^  dia^|on9» 
as  iKtne^s  my  handy  this  14th  day  of  Jinflf^  i»«lbe ^ywr 
fif  onr  Loid  ia28,  CkriMapher  Vmwt  SQCretaiy  |o  i^ 
;ssjd  mine*"  The  minev  at  one  time,  belbrethe  prttpofsl 
.to  finrm  a  compiifiy,  had  been  in  the  bands  of  one  TMnmii; 
but  Jt  did  not  appear  distinaly  in  what  charseter..be 
acted,  or  tha^any  intieiest  had  teeo.tronsiein'edifrtiimJiw 
to  the  company.  The  Attomcy-^jeneral  for  the  d^en^- 
ant,  on  thea&  facts  eootended,  that  the  defendaiM:!  mfailot 
liahkik  He  adarittad  tha:e  was  some  evfdeiioet.tQ  .sh«^w, 
thttiit,oiie  tune  she  oonsidered  hesself  lilkbk;  but  tbo^ 
that  mf^t  be  primk  fiieie  evidence  agaMlstJieri  jl  poidd 
9Qtmakeherso,.i&OB  the  other  Ia4t8>.sbe  w^^n^iL  She 
ne^ar  becama  known  as  a  parineiw  nfft  waa:4b^>eM^)in 
&ct|^ibr  sbf  never  thad  a^y  assignment  n^de  4x4  h§n^ 
the  pflnaerBbip^pc99)er|y«;nor.ifid)  slbe^fgntasgr  ^^t^i^ 
a0*to^ri»g  jkbif  within  tbe  c^  diJhamterv.  XUatati^)* 
.lEhnn^st  aha  aan  ehnre  is  «  right  in  caqnilif^te  (odL-fipr 

v;ii>'  fi.r;  >\  an 


fltt '  •fci^^Ml6M  Of-  thd  |)Jii'Lii^thi|i '  pttuptltty  \  but  QMu       ItttV* 
tfut  is  mide  she  fatti  nd  iittef«b^  ftnf  the  et»tf fioite  gitm 
her  Botiei  slid  if  nhe  faflsixme  At  fa)  not  «  partner* 
la^^Tenierten  d  J.  addi«ss^  the  jdry  as  folhiws :  {it)  •^ 
»lt  ia  deer^  in  Him  cose,  that  the  phialMr'  did  ndt 
eetuftUjr  gH'e  emdit  to  Lodjr  An$^  and  -diat  fthe  ttprit 
Ibeld  herself  cat  to  the  wcxrid  m  a  partner.    If^  tfaere^ 
fbre^sfaeischeti^esble^shecainonlybe  so  onthegroiHid 
Aat  she'b  really  interested  $  and  no  mistaken  snppo« 
jMen  of  btf  own  tfiat  she  was  so  would  make  her  HiMe^ 
isiOeaa  itwem  commiiBicated  to  the  plaintiff  so  as  to 
mislead  him.    The  partnei^ip,  if  any,  Is  not  strtetly  a 
tradiiig  partnership ;  it  is  one  formed  fiir  the  pmpoite  of 
wofking^amine^  a  species  of  real  estate,  and  the  pUitif- 
^tPs  cdaim'is  tat  labour  and  goods  employsd  in  woridng 
4ist'tid0o» '  'An  interest  in  a  real  estate  can  only  pass  fagr 
'eett»an  forttiaKlles;  and  it  b  clear  that  ttie  certificMea 
ara^nol  sttflioieat  to  pass  it^  nor  would  the  registration  ih 
iho  ike^^iook  of  the  company^  as  meadoned  in  thbni, 
•eveft  tf  >itr  were  madey  of  whieh  there  is  no  proof,  be  ao. 
^b  'Qitere^lhen^  any  eiAdence  firom  which  yon  ean  eon- 
^<eiaderibatLady:<6isoneTer  had  any  interest  in  the  ^hi€to 
•dothr^pM  to  her?  The  history  of  the  mine  h  not 
MMh'  ttplained;  bet  it  appears  that  cfue  T^otdAs'biA 
'eonfething  to  do  with  it  in  lS9St  before  thecompMfiyiiras 
-ffkoQfjbi^c^  tod  we  hear  df  no  onre  rise.    It  is  not  pm- 
'^taiAed  ihot  La%  iAsfati> derived  aiiy  hltafeot  fW>ia^ 
^'ote  blsfe,  and  itii»  not  eiear^  evens,  that  be  bod  alfy.-    If 
'>he^faaA  ootae^  heeould  cbmoitmieate  norie:'4f  fan  had 
•  any,  Ladjr  Anstm  would  be  Kablo  or  noc^  as  he  had 
*<tl*ansmiste(l'il(  to  her  or  not    His  name^  is:  not  on  the 

(«)  See  1  Mfaody4:Maikin,  9d. 

1*'  certificates; 


41»  VQASBS:  ik!  HX0Hii£LM:AS'iXEaM  ^ . 


hm^tnJ.tojAafaBiliimrdctaiiitt&le^fo^  iboiqrvaM 
iqaan- diem^'  oc  6ir<  the^^pnAts  arirfiig;ftoni  ftU  aMtts 
Directars  lUBaneBtioiied^  iEib^'lie  imvjat  «hbwn  to  UiaU 
«ffttheiiH  or.{nfltoynKtty.vQimfieted<vitiitfa0ln;j  WbtmS^ 
tiButs$f  .dtetvfiMre^  msMoiii  dsaify  Jky  pat  itr r 
paUB  ailjr  intorest^  fleem^aoft  evtn  to:fociiBh>any:i 
lint  an  inlietieal: kid:  passed' froih  liomas^  orj£rat»!flql 
one  JsUe  •ta:il«a%  jlnon(a^)*  Ths.  qaestion  wbidt  pak 
hmb  tfr  coaMder.  iB^ivhether  ibismodei^cHit  tm^ytiai 
n^dAakoi.  that  IsAy  Jnsam  h$dL  aaiyainteisflt  ih  Siab 
iskieirJ  thmk it  is  not.''  Tbe.plakififf^sj»Dnsi9blhMi 
dBOtadtotbe^noosBittfl*  odJ 

-  £AifiiBe£ 'now,  moved  tosetasida'tlMB^iMnniitib  it 
vm&aot  neoessBfy  to  shew:  that  any  formal.  oonwjraEB 
was  executed  in  order  to  vest  in  the » defendant  >  sa  Sitf 
terestc  in;  the  mine ;  for  the  parties  engaged  in  this 
uadertaking .  may  have  worked  under  a  license,  and 
without  having  any  legal  interest  in  the  soil.  Doe  dem. 
Hanley  v.  Wood  {b).  It  was  sufficient,  therefore,  to  shew 
that  the  defendant  had  agreed  to  participate  in  the  pro* 
fits  of  working  the  mine.  Now  there  was  evidnf^tp 
fihew  that  the  defendant  had  entered  into  an  xuidertol^ng 
irith  others  working  the  mine^  to  participate  witbffh^ 
in- the  profits  of  the  mine.  She  had  purchased  shq^ 
and  had  spoken  of  those  shares^.  That  is  ,ev4SfH^ 
Againsther  that  she  had  an  interest  in  the  wor]d|^jii^'|^ 
;Q9JiQe;  and  if  ao,  ihen  the  artides  were  supplied  %i^% 
Jt^efiti  *    M 

-  c; 

.-•   ■  •,     •      '  ■  '    -  '        •  .•■■  f  ■•g.j.f) 

(a)  SeetbbcMereixntedinlJMy^ir.iV.P.  C.96., 

(t)  95.4-^.724.  '  ■       '''" 


IN  hft&  lEioi^hYim  od  ^BOBOE/IV.  «f» 


Vitt 


hatapppiwd  thegoodai'  did  Ml  lnioir«tlnt  Ae  defaidBnt 

ailliai  bad  oriiiQiigkt'abe^JttdfaQy.iiitareil)  iirlfae  mineu 

UBidid  nof^  tbar^finro^  fldppirf  thegood»;oir.licrjimlit 

?&•  i&at  ofrlmr  kamg  thon^  .tbat  di&  had  oohtan^ 

iBfeetoaBt».lhEitiBebg  wbotty  iiitkiii»tttatlw2|ilaiottf^ 

tsaiB:  when  be.  siq^ed .  the  gaodt,  will-  not^simka  iier 

'  IMdeiins  those  goodd^  Hmhamgenpie^asiBJLafidKtL 

liMmtstBimamf  might.he  piSmk  ftde  cUdenoe  ihtat  8fa» 

had(HR  intmresi;  .but. the  otheo  fiicte  m  thevcasei  flham 

diift  jfae  hod  not  any  ittterest.    She  thought  ahelifidim 

JBirtiinf  hfrmine  she  hod  paid  her  -dqiodtB  and  receisal 

the .  certificates,  but  those  certificates  •  pass .  no.  idtaDeat 

whatever;  ^  It  did  not  appear. who  the  directors  were, 

^  thaifeitbqr  had  aiqr  autbortty  ta  issue  audi  eeftificales. 

XhftdefaidaDt,.  theoaibre,  .had  no  interest  in  jtbii  jnme^ 

andaa  nstrJiabl&in  Ais  action*. 

ziiU     1     ,•  Rulexefiiaadi 

iiiU.   .     .       ,        .  .....  J 

.  .1  u  .  .  ■  :         1, 

'.  /,•!?        ,   .  .  .        '  '  -> 

The  King  against  Knight  and  Others.      ^    ^I^^SL  isui. 

|OTHCTMENT  charged,  that  the  defendants,  ^with  ^^^J^^ 
P." 'force  and  arms  wronfrfully  did  stock  up  and  remove^  defendants  re- 

mo  ri.  *  ^       ^  .  .  '   moTcdacuU 

oCci*ihe  graVel,  soil,  and  rubbish  then  being  upon  and  wt  in  the  pa. 
tfi?2#'k  cdttaifa  brick  culvert,  for  the  convenience  of  hi^  pcwite  to'a 
Sflfl^ty's  'liege  *  subjects,    passing   therealong   in  the  highway/ 


^^h^^tudlty,  in  the  county  ofWartBick,  opposite  to  J^^f  ^Slwf 
iPljcfrtkin'^tim-there  called  Stiidley  Mitt,  in  a  certain  ^t^^of^ui 
kin^s  common  highway  there,  leading  from  StudUy^  wffi^^nU  *' 
Ae  said  county,  to  Herdey  in  Arden,  in  the  same  county#  peared  that  the 

.     ■  ;      ■  ^  culTert  reoioTcd 

The  defendants  havinc:  been  convicted,  wai  in  the  p». 

*•'''  •  Denman 


$1*  ;/ CilSBK)A^ MiCUAEIMAJaiTmm  . 

^-^jj^     jgBOmidy  thoti  il  idd  not  dutinally.' appear  upon  thtt.'fiMft 

of  the  indictBieBt  tiiat  theToad  siibslniBlcid  was  kk^Ust 

fmaut  of  SimBeyy  and  lie  xdwlupon  Jferv..€aMItt> 

gH^{«)«    There  the  iodictaBOtit  <«ni8  Agamst  tbatpdriA 

fer  not  gepaifing  a  road  leading  ffdm  >die  (kanth  «£dBEa0- 

/q(^  tawardaond  nntoiidie  parish  of  isfaadnq^vgr?  andk 

nmte  heUy  tbitt  that  jdfegadoa  excluded  Gaaa/ltf^l^^aad^ 

lomseqoeDtlj^  that  the  iadiotmenC  ifma  had^'and'duit^it 

'OFasinct  aided  by  a  MibsBqaent  allegation^  dial  a  oartain 

ipaat  ef  Ae  aaid  faigfcway,  aitaale  in  Otmlmgrq^  awaa  ^ip 

joboay* :   The  deoiaion  waa  fiMiaded  tipoa-  aai  alH  ntt- 

^rity  in  2,BolPsJir^  Jkdicimmii  (M)  pLldw,  ^^rfaovih 

is  said,  that  if  ^  is  indicted  fer  stopping  up  a  wsay  at 

.Hi,  IwisDg  from  D*  to  &,  it  IB  not  good,  beoNttedtyioes 

not  allege  tfad  vay  to  be  m  D.,  but  JkmikyvAMiBtk'' 

.  Uadfs  1^  vill{  and  in  Mu^  21  Cbn'-IL  aadh  an  isMx^ 

jnantiraa  quashed.    [Lord  TmUrieifiCiZ.    X^dMht 

.whether  diat  ought  to  have  been  oonsidend  am «athd- 

-fify;   for  the  indictment  may  have  been  qaadBcd'<in 

voider  to  prevent  any  question  arismgu]    In  Mammnd 

T«  Bmcoer  (&)  the  words  from  and  to  In  a  tmnpiket  SKt 

,  were  Md.to  be  exdusiYe.  i       r 

I  Lord  Tanixroen  C.  J.  The  indintment  in  &v>v« 
:  GoMin^ay  (c)  difiisred  essentially  from  ihit  in  tfaei|il%- 
jnnt  case.  It  stated  that  them  was  and  yet  is  a'eononen 
i«nd  anment  king^s  highway,  Itoding  from  the  pttri^i|>f 
HaOes^  towards  and  untotha  parish  c£€knding(g^  2tae 
;tha  indictment  chaiiges,  ^  that  die  defendimtB  ^todMri 
.  ^p  and  ren^oved  the  gravel,  &c.  ^tben  beii^  ifKm  ttid 

la)  9  r,  JU  SIS.  {b)  1  Arr.  87$.  (q)  3  Tf^^Jfl^, . 

i    •  •  :  i  . .  over 


.«vera  certain  bnck'tuhperlv  for  Ibe  convenlenoe  cfP-his       IttVL 
xoajesty's  liege  sobjeetg  paiauig  thcrealong  in  th^L  puiflk     aTr^ 
vX  Studkaff  opposite  to  &  certain  mill  diere^  called j&ia£»- 
Isy  lltKy  in  a  oaetainkii^s  <otnmon  highway  tiicr^ 
Jcadiog  from  Studley  to  ibnley  in  Jfden!'    If  we  wei^ 
to^constrbe  the  wards  to  vadifrmn  as  exdnsive  in  thift 
caae^  we  should  make  the  allegation  inconaistenfi  and 
insenstble^  which  otherwise  b  perfectlj  consistent  and 
,senai>Ie»    In  common  pariance^  the  words  feodl^  ./mi 
^afbuxf  include  as  wdl  as  exclude  that  place;  and  at 
preaent  mj  nund  is  not  satisfied  with  tke-Aeoision  ^f 
Ae  ^Gourt  in  the  case  of  Btx  y.  Qandiftgay^  that  the 
^words^^in  land  id  are  necessadlj  exdusiite/  ' 

BjmLxy  J.    The  objedaon  in  Bex  Vi  Qmiingtiy  wds, 

-Aat  ii  did  Mt  Astincdy  «rppear  *ott  the  fiite  of  the*  in* 

-dicfkment  dbat  anj  part  of  the  road  was  in  die  parish 

jAidictdd.  'The  indictment  chifrged  that  there  was  and 

•Ja'a<ooaiDlon  highway  leilding  from  the  parish  dlHoHey 

/<oitardi>  and  unto  the  parish  of  Gamlingti^^    That  alle- 

i^liontfd  not  import  that  any  part  of  theh%hway  was 

^  die  parish  tuidtnilingmf.    The  subsequent  diegation 

that  a  certain  part  of  the  same  common^  highway^  te« 

situate  in  GamUngay^  was  in  decay,  did  not  go  further, 

:6x  ft  referred  to  the  highway  mentioned  in  the  -fetmer 

-allegation*    Lord  Kenyan  there  lamented  that  die  Court 

.iwaa  under  the  necessity  of  coming  lb  the  decision  whieh 

Ifthfy-did  in  that  case.    Here  wie  are  relieved  from  diat 

oUffcl^silyi  because  ifi^  this  case  thetfe  is  a  distinct  Alkga- 

btiM  tha&ihe  naisanch  was  committed  in  the  parish  of 

ISMI^    Tb^  wrds  ..leading  Jram  SktdUy  to  BeiOey 

would  prim&  facie  import  that  it  was  in  a  highway  lead- 

ing^ftAn^S  tHI  in  the  parish,  and,  therefbrej  must  be 

i,>/o  considered 


Tim  Kills 

KVMMI. 
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*     1M7.       iiu«itirt^i^ii^«^M!gWtyTiJiiiyei^  It^ViP^ 

To;  r-a  ■'  >  ;i;  ■..:•;   :•},/■,.'.  .%'■.■  Hi  Ir,)  ;f..i;  \it:iA:--  ■ 
L,.;i  ,.;,  -•  .'  •-  ■••'.  V    ■;  ;  ■■..■.•....  :..i.  fo-,..';  :j.o  jjoLi-. 

with  •  baakarf 

•ad iMMiMd  •  fMmisBd:  to  fM^-^tMi  4|p'  «ft«r  -c^^tUiMo^iliti'liM 
tte^^piv.  fdAiairtor  OTfltr,  the  «ma  of  950J:  tiri«irfc|t>wA,Oiitl>e 
£r^tol^ at  nte^  ^•«ad  a  lulf  par.  oaob  pw  Mwntto  >M>'4<nJ»y 
t^^t^  3of  flte^ttuM.  SeeoMl  cdwtt,  -itti^  i^tuuttrmma^'faj- 
TSi^tTu  *^  wUk  ifarte  per  oant  iaMra*.;  OeMti^  UMMgr 
•^^v^  kfaU^ ;&&  I%ea»  Ben  MBiua|Mit.>  At^llKi  tJUloMbn 
gU i-"^  ^Um.  ax  nt  tke  SttDtHMr  dBsUes  «lr}«!ie«Mill^  of 
•t  tiM  MM      JAiiitfr  19^7,  Uie  fi^iHag  i^iiMMd  ^4^  MittdB  of 


]p    lihfaldfl'  on  U>e  asd  Ifmiemkinnn  &llpiMii$?mimfiVi 


i^J^      tbeibMiti'  mA  at  tiie  nine  4m6  re<at»«ym<AB»dA- 


bjwttli«  ^IttNidon,  i»4i{d^  p«rp6rlfedlo.bee^>Bt«KftMilflWMk 
faMtoffUM  ^ilireepereeutpeir  attnntfflB'^^arWifc^^llflta^ 
HaiXfl^  The  ^clerk  to  ilie  banhen^  >wt>o  vt^viiS^HMlf^WSBK^, 
"S^tX^-  j[MM»i«d  that  1M  ilepb^t  was  ^uide  6n  iliPOJB'WB- 
j;;^;^^*^^  tdndd  in  tlto  iMMk  In  ISld'^tfie  SeSUOantjMK^^ 
1^  BiAar  ftr     ^^  nnDf  ana  ma  mueeeuwi  vj  tjoe  ^^vmwiWiiD 


'Tmvft 


^aa^uuma^J^  hamntmiitk  iMJ^aiifci  iMilhrT^y  1        Mat 

'£idbv  MoiM^  wImi  MAuwudt  died  iniulraiit*    On  thft 

l^i!<»iWHi'^«»  on^  aot^  and  ^  mub«  «»  pud  tq^ 
to  NSHMM&ep  lsS4k  by  denre  of  llie  defSmdant.  Bat 
PtUdiardAmuM  die  pldntiflP  dut  no  more  Ami  two 
and  •  bdf  per  cant,  woold  be  pod  in  fbbiN^  and 
in  the  piainlifW'ff^iNnPAiiAldMnd^.die  note^  bj 
stiftiag  oat  tkretf  and  inserting  Aw  Mi  a  halft  and 

jtfKM'Wbt^CAe  fdi^pit  'urtdwIMndW^loSAe  de^  .'^^:"Jl  'f^H 
iliiMtiilu widfinMr<lit  1.Arefcg»r <wity.<ndiialwhti<ay  » '•.'■'if  A'i>'>« 
a»4MviMfl*r«fC  TH»ilaftniliOt,w^nag>ri'»ni>A»  ...^n  r.-..,.;  „>, 

^iM%Md4»ieft«K  ».di7,-i4itbiie  «Mt4«<»i»^ti» ,.  V .':; !':" 

fwrLjmrrt:  iti i  and  dm  nnkoo  ft  ma  Mnldk-lM  <*''-"  ''^*''."»* 
^rhW  .h«f«>Mlll^  <»d»  tiMkritk  .T*of  peww  #!»     \!rZZZ 

jto>intiii  p>B»wt  oflawd  t»  i«ad  jib*  {note^tiM    ;;;;;;/;.? 

W«Miii>"b«t  :*fiifed  #0  fMt  i4dt  ilbei«:pQlMyi(ar.4if  •»  ''--'^'•'  -O";! 
li^jaB^BM . Aif  »yidwe<  it  «rta  <t)f|t«iHk^% t ilMtJi-      «» ^ :"* " 

^ft  I.;  I  »€>••.  •»«! 
^f/f  ,eair»»rt  ai 
ow)  /ic/^:^  viocv 

dN%llilll«^^#f  ^iwQitpiiNk'd^      fiMti9i'/3#i|ikpi^  ^b'rlltTlwt^! 

^■iiriya..wilfa^  a  .^OT^  i^MM.    The  «Ju>id  'iTHrfff 

far  iht  rhFril'^  i  'WfA^'^i^Mi 

0jk  %-m  mm  ^j.   «H-  ^  ii»*t  ♦  *fc  «#  '.^tuMn  mw  t-?n  '♦H  1<i  tmvr*t^%^  i*v  .  «•       .  .* 

VM.VIL  Ee  CJllFtf. 


T^fmmA 
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1937.  C.  Jb  ffiWBM;3iow>iioil^ AttlA  QM  lObfa  coo- 

dwl}  tbe^^mii8(»3riBi>te^a«U^/be  kh.btfmaaeftMtm 

oedmilllat  tfdrtoC  aotepUwM^Ubh  k  la^iiidbiiKsWII 
or^i(lDlNMige<'"I(Uiifak  the  Mm)  aoteptiiMif,n«B  wdb  in 
tbis  note,  meant  sigkt]  Seeondljri  the  note  iMit'iidt 
admissible  in  evidence  at  all  for  want  of  a  new  stamps 
•hd  {the  tem0  upon  which  di^  maotif  wiia  d^feilted 
4iteld«tily  be^wUMed  from  <be  noM  Theplmn^bf 
Mkstfiiling  to  the  bUevationf  made  k  m  nant  iaattmien^ 
aadt4bei%fiNNi  <  4t  i^mui  >  nolr>  aidmiiiftible  ui  emdeaoe^' ' Ab# 
in 'j«&lwtf  (iiV  ail^  iito  vv  GV 

Ldvd  TfiifTJCRDEN  C.  J,    I  am  of  opinion  that  the 

plaintiff  pould  not  recover  by  force  of  the  institiment 

itself;  but,  taking  Che  whole  evidence  together,  I  thiolc 

lie  might  recover  on  the  count  for  money  leqt    There 

was  proof  of  a  deposit  of  money  and  a  promise  to  pay 

that  monigr  a«.  oertaia  ternui  o^ntained'  ia  a  |ftiper  in 

the  form  of  a  promissory  note.    That  paper  was  pro- 

iduoad»    1%  otntained'  die  terms  an  «4iich  the  tnonjey 

■jtita  ^epctoiledi   and  it  had  a  stamp  required  for  a 

ymasissbry  note^  of-  that  amount^     Sonbe  yaiurs  a&er- 

>asd9<!die.|Mhiintiff  c6ns^[ited  that  an  altctetionfiirthe 

bteefeictf  the  daiendiM;  sfamdd  bti  toedn^ki  die  tenas 

^  die' iastranent.    7he  eOot  «f<that  ^Mamdodm^ 

^  s  .1.  .^. .  T  c|iM-  t^tmake  ii-a  aeoiuriiy  fi«  thefnruMipai  ani^it«roi«ikl 

(^      •  {>    a  half  per  cent,  interest,  but  to  render  it  wholly  invalid 

1  .'ts  .  to   .-•'..)..  •.•     I   '  •  '         w  .   .  .  -         ■        ,-'♦:,»..<   fMi.  ,   .i- 


11  ,\i   \y     .-. 


as  •  Maiimur  Btttt  kMbik^uO^imimmi^  tBeMb;       IWSi 
heiamm^^md^m^  »lMDiintj^>Jpeli>liNli<iiij;i^ 

kMtiogKiabed)^  dtbt -1  \lUnki>k»^id  bo^iattd:!^ 
ii#as  octaipsiiiBt  ^^tiii^'iMMtiffMlo  giva^dier  jii{m  Jo 
cnrkhMe.tD.ftnMn, ^  tonatfOb  idiidDthe^iiMcaf.iite 
dflpnaifcrHii  *- . »  »»  ••  ,(    ,  .'r»"    mm^ 

.'f.n.'V  *'-  !'  ji      "    •    J    •   "  ■•     .  -     i    •'  :    '  '  •  •   .1    -■• .    ^;,  -•»  • 

iB*ipMY.J[^  l4<  iRa0  ptooved  ;thai  mtevnt  iwaprMptHts 
tUifcflbn#qd>tbkt  tlMve  vis  %>  Ibsm  of  M^actriiiAie  MikK 
wqamtiakeiKtioB  ia  ibenote^ainU^  the -SMii&Qf^dlMil 
tlfe'deb^tvrabOTeatedbjr  the  loanb  laUcemwuiciv.tekiag 
an  usurious  security  fer  a  {^re-existulg  debt  does  JiotWoiil 
the  debt,  but  the  security  is  void,  Mason  v.  AlHiy{a)* 
'W  ini'  .j.v»    ..         .  ■     J     ^        •  Jkde Unfilled. 

ttl  ii)    J     ,"  n'.;-' .'.?    .••.     •.'.'*        -.'        •  .•    -i      ..i«-j    ;1    14*. 


Mn.BrcjAN^£fam^^  Ck>Di>  and  Another/       •   Tii»r«fay, 

.       .  November  15th. 

nP.mSilraii'at'/aetk>n*braugte  bj&fthej^laidtiff -affjita  ^.,«i attorney, 
fi  I.  ^atifinie]9  to  rpeover  th^  amount  q£  hib  jiiU»; .  .lAt  lbs  bad  bm  mMi. 
tMi  bafiire  .Lord   T^it/en^  ,a  J.^at' the^^^fiiMin^r '^'^'''^ 


abtiDgai  ia  :?irfai^:tetfm  1«M,  tha  fcUpwiiagMappiMfad  (^^^ 
«la:ile  ;tiie:fectb.«f  tUb  caMy    TkepIaifaOfljatHi  dMtidd*  ^^^' 
^fandattfas  hdd  bete'inmnbers  of  the  JEMdcM  Cdvrites  tued^credi- 

ton  of  the  -^ 


(jGaamilir^i.  ivi^i^vras  ^disaoWed  jan  ^tbjB*)ld  (of  /  Jli^  p«>7,  and  re- 

tained  A»  to 
Lhh7i,\  .  •'  .  i*^  J'    I.-  .j'.-'i   >.  /.«'       •    ■•  -IP.    .*   •  »  r  'I    •    .  «         defend  theac- 
tiona,  an<l  in  the  course  of  making  that  defence  a  bill  of  costs  was  incurred :  Held»  that  A., 
as  a  member  of  the  compaoyy  being  joiotly  liable  to  contribute  to  the  expenoe  of  defending 
those  •cti^8^f;9|i^  po^i  ijnaintain  any  action  agfi^s^.  J^  v)d  4;:*  for  his  bill  of  c 

^  E  e  2  1826. 
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1827*  188&  The  defendants  being  afterwards  sued  by  several 
"■"■^  of  the  creditors  of  the  codipany,  employed  the  plaintiff 
^samif  to  defend  the  actions,  and  the  bill  of  costs  in  question 
was  incurred.  It  was  objected  by  the  defendants  that 
the  action  was  not  maintainable,  inasmuch  as  the  plain- 
tiff and  defendantSi  as  copartners,  were  jointly  liable  for 
the  sums  for  which  the  defendants  had  been  sued,  and 
one  partner  could  not  maintain  an  action  against  his 
copartners  for  work  and  labour  performed,  or  money 
expended  on  account  of  the  partnership,  and  Helmet  y. 
Hi^ns{a)  was  cited.  The  Lord  Chief  Justice  over- 
ruled the  objection,  and  a  verdict  was  found  for  the 
plmntiff.  A  rule  nisi  having  been  obtained  for  a  new 
trial, 

Dentnan  C.  S.  now  shewed  cause.  This  case  is  disti^7 
guishable  from  Holmes  v.  Higginsj  because  the  contract 
between  the  plaintiff  and  defendants  was  made,  and 
the  retainer  was  given,  (ifter  the  company  had  bcea 
dissolved,  and  consequently  after  the  plaintiff  and  de« 
fendants  had  ceased  to  be  partners. 

J.  Williams  and  Goulbum  contra.  The  plaintiff  and 
defendants  were  copartners.  The  business  was  don^ 
for  the  defendants  as  partners.  The  plaintiff  (as  a 
partner)  was  liable  to  contribute  to  those  expences, 
and  if  iie  recovers  against  the  defendant  may  Jje  sued 
for  contribution. 

Lord  TsNTERnBN  C.J.  The  actions  which  the 
plaintiff  defended  were  brought  against  the  defendants 

(a)  }B.4:a  74. 
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as  members  of  a  partnership  qf  Which  the  plaintiff  1827. 
himself  was  also  a  member.  When  the  actions  were 
commenced,  it  was  the  d^ty  of  all  the  partners  to  pay 
the  money  which  the  plaintiff  in  tliose  acdons  de- 
manded and  recovered,  or  to  resist  the  actions  at  their 
joint  expence.  The  actions  were  resisted.  Supposing 
the  resistance  to  have  been  proper  (and  it  is  not  com- 
petent to  the  plaintiff  to  say  it  was  not),  the  expences 
ooght  to  have  been  borne  by  all  the  partners.  If  the 
plaintiff  were  allowed  to.  recover  his  demand  in  this 
acdon,  the'  defendants  would  have  a.  right  to  require 
him  to  refund  part  of  it,  as  his  contribution  as  a 
partner  to  the  general  fund,  out  of  which  general  fund 
the  actions  ought  to  have  been  defended.  For  this 
reason,  I  think  the  present  action  is  not  maintainable. 
The  rule  (or  a  new  trial  must,  therefore,  be  made 
absolute. 

Bayi«ey  J.  I  am  of  opinion  that  this  action  is  not 
maintainable.  In  this  case  the  plaintiff  and  the  de- 
fendants were  members  of  a  company,  and  jointly  liable 
to  all  just  demands  on  the  company,  and  those  demands 
ought  to*  have  been  satisfied  out  of  the  common  fund. 
Two  individuals  were  selected  by  the  creditors  of  the  com- 
pany, and  were  sued.  All  the  members  of  the  company 
ought  to  contribute  to  satisfy  those  claims,  or  to  resist 
them.  ^  it  was  the  common  duty  of  all  the. members  of 
the  company,  if  there  was  any  ground  of  defence,  to 
make  that  a  common  cause  and  to  defend  the  actions,  and 
if  there  was  no  ground  of  defence,  to  satisfy  the  demand 
out 'of  the  funds  of  die  company.  In  this  case  it  was 
thought  right  to  defend  the  actions.  The  plaintiff  can- 
not say  it  was  improper  to  defend,  for  he  himself  con- 
Ee  3  curred 


1827.  caned  in  ihat  defenoe.    The  expenoe  of  auch  defanoe 

■~"^  ought  to  fall  on  the  company.    Every  member  of  the 

m^thtit  ^  company^  tfdwBjaisawt.aSeMAtefiiods)  pu^t  to  oon- 

iribate  his. proportion  to  it;  and  if  that  be  80»  every 

.\r'!/  \  member  ought  to  contribttte  to  sAtisfy'thb'  c^aim  vv))^ 

*/\l  '„!;  the  plaintHST,  as  one  of  l}ie  metikbers^f  tliecomiyatt^ry  has 

'  y/\''  upon  its  funds.    This  is,  therefore^  in  effect,  a  claim  df 

"  "  the  plaindflT  against  his  partnei^'^for  contribution,  and 

-.    >  <  tUatls  the  prdpei*  subject  of  a  bill  in  equity. 

/  , .  u ..  '        LlTTtiBD'ALfi  J.    I  also  thluk  this  acti6u  is  not  tei^n- 

;, />  .\  !,     iainable.    The orlgmki  creditors  were  entitle  Ix^  be  ptSd 

'  r . !..         V  ^^^  whole  company,  :vi^  the  two  defendants,  lUSlMn 

;'  '      the  phiintifi^  and  the  other  member^.    They  'd!d''ti6t 

pay,  an^'the  creditors  brought  actbhs  agaiiist  tiie  two 

deiendants.     It  was  thought  advisable  to^  deTemf  ibe 

■J  ^  actidns,  and  if  they  were  defended  on  fair  and  reasoifiRRe 

grounds,  the  costs  of  the  defence  ougfhf  to  ha^  Brai 

borne  by  the  ti^hole  company^  the  two  defe^^Mts^  IB^ 

iitrh  the  plaintiff,  and  all  the  other  piiembcts. '^^Ahdif 

that  be  so,  Mitbum,  being  a  partner,  eahnbt'thiMttikfai 

^   ^^    an  action  against  Ae  two  defendants  to  *t?b6^il*ihe 

: '  I   •     Amount  of  his  own  bill  from^  these  two  indiVidttiils,  tor 

t .  t     ^e  ou^t  to  contribute  his  propordou.  '  Bdt  IftstUil^fifAg 

,! ., .. ',  r  "  thi  defence  to  have  been  frivblous  And  f^fiflt^l', '^^U 

.  H  '/!q"o!     Mtlburn  having  been  employed  as  the  Att(irrief,*^1littst 

•  ^"^  ""*  ''We  feiown  the  niture  6f  that  dfefferite  ak  ^F^ik^fte 

'  deiendants,  and,  fherefofe,  he  iis  esb'<^y  i^'^K^^UHie 

*"  situatiiod  ais  if  die  dbf^  ^rW'Ve^Jkal^a.'^-Ilf 

^  Ibe  concurred  in  a  Ifrivdlotis  d^i^nte;  lie  ^b^U^-S^til^y 

,  4iaMg»totfiarttibHte.B^wa^^rf^ 

.  tain  xlm^aptvw  ,agi9^^  .of  .ihe;^^o,  i 


•!■■  .'Mf  .It 


I  A  il- 


Ill     yt    ,»A^.l^ 
■1         .'.Mill 


'■'''■  •>      .,.,...,...  1887. 


,.,-,-  r 


Nooember  I5lli» 

.      tuM  lof  makiqg  the.  jM^pipiife  pf  tbe  defeadwt  tber^  tM  th. 


inafter  menOioed^  ooo,  C  r«Mr  wi^s  indebt^  to  the  ^t^^t^ 
plloDtiff ia  lost  ,&u,  fojr.  tbe  recQf»f  17  of  wbWi,  the  pbin-  i^ 


tiff  had  ooDunenQedm  iKtion  agftiost  C.  To^  in  K.  Q^  SJSSST^  ***" 
and  in  which  action  C.  Tottr  had  signed  a  oognovit  for  pg^nMy.  ons 

cognovtty  d^ 

Hl^.min^t;or  the  s«id  debt  of.  JOS/,  gj^  tqgether  with  f«»i»t  pio- 

,  .  ^  ■    ,  B  .  miMd  to  pay 

MIA  tP09l3  of  the  ^aid  actiooy  at  mertaiD  .t^me^  ,theieMA  scv .  on  •owunt 
JWNItifHi^i*  IP  iMt»  «V  &CU.;  that  brfore  tb«  f|»k|i)g„9f  (fer  which  hm 
Xlte  pcowM  of  tbe  defendanl^  C,  F«w*  fc»»a^  mode  ^^^'Z 
^nfyittt.  w  p»;ineQt  of  tb«  whol«  of  the  sum  of  iQilSs.  IH^J^ 
iK  ^  tifw  •pwlfiwi  ip  the  cognovit,  he»  the  pWntife  ^^^^^ 
«^. shout  tp  take  proeeediags  on  the  oegpoyit,  md  '^ff^v^^ 

osodiDfts  on  uitt 

.(4)irewaPs»  ^  wil^  op,  8(1:.  at^  &^,  in  cop^deraiion  %\^at  cogootit.  tim 

plaioUfi^  at  the 

4N  slvw^^tthct  repeat  of  tbe  defendaolt  xnKfuli  co^  trui.proTcd 
sfnt,  to  suspend,  proee^inga  against  C  Fmuc^  oq  tfjie  agiMm^u? 
qqgnqidt.«9\j$igDed  by  him,  he  the  defendant  undert^k  ^^'a^I^ 
4p4  Pmivbe4  the  phiinliff  to  pi^r  to  him  the  plaintiff  %^^,^^^* 
ao^  ORi.;^0P9timt  of  the  said  debtt  on  the^  Ut.pr^a  SSj*"^ 
.  lliw  Aea(t|^|and.  »  fMjrtber  anqi  at  a.snbseqn^t  d^.  W!|^V^"^ 
Avemie^ty  that  the  plaintiff  did  ausipend  9U  further  (^  comidefaUoQ 
c^^iqgf.  4|gap$t  the  aaid  C  ^otor  on  the  cognovi^^  of  mhaUj  pranin 
,|yhiph|(t|ifp^efeqd^t|h«4iMaiticet,   .3feiic|i,  qoti-payin^t  HJJSlitortiS 
.of^r?q(^   ,^lea^th.i^g^en»li,5u<|,    At  the  trial  before,  f^dl^^ 

-fiWroc  <WP  .182{7^  ^w,pUUltiff;|)l:od^^^  in  evidence  g";^^^ 

M4iiiitlpHM5Mdiiisk;tiM  cdlit^adt  kn^lft)d«eliltt«i  d*M  aa  ^mltiiofy  < 
■c^ueiahrf  thM  t^re  was  aft  ^j  veriMCt.  Stcoodl j,  that  tbe  eomiderMi* 
wai  sumdent,  becadse  it  tnust  be  takcb  as  a  consent  to  suapeikT  proceed] 


tto 
reontiact,  aadoon- 
t  eonstderstion  for  the  promisa 
Kient,  tecadse  it  tnust  be  taken  as  a  consent  to  suapetkT  proceedings^  at  least,  until 
Iba  10  «r  4pii  Thirdly,  that*  after  vsrdict»  the  avtermeni  that  •*  plaintiff  had  suspended 
prooecdings*'  was  sufficient,  without  spcdlying  for  what  period* 


E  e  4  the 
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OASSaH^MiQHAEL^UkS  oTEBM 


'  pATna* 

agaimt 
'  Wxuoiu 


to  suspend  proceedings  against  tke.§kanif^Bmaf0i.4fH^ 
fendant  on  the  cognovit  signed  by  him  in  this  coose^ 
and»giTilarfiMri^p(^lMiliof)tlw)deM  &^  dM^^hdi^hmEbfj 
in  fl!ongW»nMiiOjn  ^  itqieftfe  ifrteaaaaUaK  iindttitabBiJwdl  4>iyy. 
miso/io^pAy^tothetpbintifflhe  mim  of  Sd4iDki  acMm> 
of  ib9  Mid  4«bf^  on  tht  lat  4qr  ofwi|prtf  sonr^iMtsli^jr 
'  and;  tl^far^v  attui  pf  i5al«)S^»  wjlitia  >fcor.inoQdi»  Mib 
emuMPg^ <t)i9) Jlst  ^9^  ,t>f  j^nt/'   '  It  was  ^dy^cttd^* dK>ikBP. 
pa»|  ^i(fc^ia(B&<iriamj  Ikat  ^m  wai  a  rarimice^b^NMn 
thQ..fQntdQct|i|)Oiir^  and  that  aUeged  ia  the  deelar^liotokt' 
th^'  .MiMiidemtiogi  for  tlie  pwrnm  staled  ia  ihe  dcielap^ 
attan  <^g  $i«60Mai7»  wiiereas  the  oonsidnitaoia  frnpedi 
hadibe^  ^teeuted^    ]U)rd  747ii^d;r»  C  X.dumteduthtr^ 
ju«y  :«^  £nd  a  Terdict  jfov  the  plaintifl^  but  JwenrB^ 
UbMty  to  the  defendant  to  move  ta  eater  «i  noaMftuy 
Ca^HifMt'in  Eastier  term  obtaioed  a  xuleniait  'Qort^Av^ 
en)4m£  arQOQfluM;  on  the  objection  tftkenat  ibe  imkf^ 
andf  fieqo^ijr,  for  arre^ng  the  jvkigmwti  <m\jb^ 
grq^ad  tbi^t'iio  fpfSdent  confiideratiou  foir tbeprpm^ 
wasMs^t^  Ifi  the  declination,  it  not  being  9Xleg^  ^at 
the  pIjMAtlff  had  ooasented  to  &rbear  to  liile  .for  my- 
definite  4D)e}  asd  alsortliat  it  waa  noipropeiiJbF'«t^n»4 
thi|t,:the  6qii«judfH:)iM!ion  1^  .    ,    r    •  i 


>T;.Vi 


■•>('(  '..-f 


J^}y|6Sof9i4y^3^'^^  Md  m^Om^  now  ajt^ptei 
c^ilfitfir  .qTJito^  j^e»  j^^  proof  of  the  ,eas$Qiitoq^ 
coQ9i^^ll^«ftJt8^^i»  t}|Q.4ecl^i;ail^  '  Thepfoa&iras, 
thai:|il,jC^aU«riil^Q^itf  Ibefdai^lij^^  ibeiW 

quest  of  the  defendant,  consented  to  suspend  proceedings 
against  Vaux,  the  defendant  promised.  Kbw  that  im- 
plies, that  the  defendant's  request  to  suspend  tba.  pro- 
ceedings preceded  the  consent  given  by  the  plaintiff, 

and, 


and,  ther«fenf  idiAr^aftievidetioejpf  tk  pvmim  nuide  by       183t* 
the  defeodao^:  iiP4X)fafldcK8tmitl|«  ihee|Aii)tdff  s«v9fald 

case!' WW  eauMMKds; 'tlW' t^^ 

eculMfv  Xbet^  ika/mntefiai  idiBtiiietioii  b6tWi0«>€dii^u 
«d«C8don» >«xMitfory  aiiA  ttdecurf^d  Biteouti»»f  cdi-  ^^ 
sidtMdouj^Me'  tiii^  and  pisrflMmiiMb  fediMftba  > 

aniif0d>wUfa  ti^ -ttd  place;    it  depends  ^n  dk^p»^  * 
fiyfoiaBCd^ or> the- CDAsfdMradtMi^  lAelherilio j^tMibe  Iw  4 
biodfa^. :^  If^tbe  ooiiitdeiyioia  be  e^MMdd,  tbaij^o*'  -^ 
miselis^-  inkiediately  bbidiii^; '  Aera^  ib  iio<  «»>tMiMott'- ' 
or.  qnwlifloathwiv    Hei^e  Ae  etoskl^MlicmaUti^i'iti 
tte^dbelanitioi/' was  6xecutiory5  add  it  moM  dqoi^dd-! 
npQDidi0{)Ubitiff*a'  confietit  ta  suqMsid  fhe  prdoeedbigft  ;. 
wbMb«r'  thft  defisiidatifs  ptomtser  were  bindbg.    lti^&» 
coiKQralsrpriMned,  theclnsid^titkm  wasexeontedi  No  siib«  ^ 
s6qfapitt  ofmstet'of  Aie  pfadntiff  was  nee^ssBry  t&  mA^  1^ 
de^dlttrt  IkUe;   But  no  sufficient  consideratibti  ^fpeatu* 
in^cb^  oobtrtK:^  itself  nor  is  alleged  in  th^  AidnktiStin ;  : 
for  <af  foK^bearanoe  to  sue  is  a  good  conskfefatlon  far^^^ 
IMOtaise,  only  wketv  it  is  absolute^  McepSs  ^  i$tif^(b>¥^^ 
oi^4bf:ttdldibi|&pDrtion  of  time^  MM  ViBiOMtitm^iih'^ 
or  a  reasonable  time»  JbknBM  v:  7fliMti»H'{€)i   fdt^ 
beariince  for  a  little  {d)  or  some  time  (e)  is  not  suflScient* 
AuBmtkn  Mippoiifaig  ibis  coidd  be^c^naoOalcd  «]^^^^eb^- 
tratMtiPMspttid  {irobMdings  ^  stdme  defii^'periodf 
it  ir«dt'idl^g0di  tbae  tbe  jAaaatirdidtBil^fldittl^pM^ 
cecdia^  As6biftAji<Aftbt  aliy^leiiiie^'^iMdl'ftf  ^iltteU>^ 


Lord 


Wxinir. 


4M  TiiSDH»  i«  MICH^AOZLMAS^  TBSif 

ItRR  Lord  Tmivmanr  Oi<Jj  *  i'  tbink  tBab  'the  contfact 

Blaud'  iiv  the  <totftanlriim>w»tgBtttiaDdy  fmtoed  bgr  ihe 
pap«r  prodticed'  m  «rHknoe;  fir.  k?  itiUfld  be*  ifiliBrt 
from  the  contentB  of  the  p&peiv  Aat  the  defendaot's 
promise  was  mideia^  coaiidcniioa  idiat  the  pleJndBT 
WMiid  Mspeod  hift  proeeedidg^  against  I'isiMi*  .  JU  ^tteles 
that  diefdeintitr  hid  consented  to. do  so  ctihe.i»q|wit 
of  the  defendatit*  That  nqueil^  llicffeiir^  muH  haye 
preceded  and  induced  the  coBsenC  givmi  t»  sospesd  the 
proceedings.  Then,  as  to  die  objections  in  antst  ^ 
jndgment^  it  is  said  that  it  dees  wmi  appear  thai  .^ 
plaititiff  ooneeDted  to  saapend  the  peoceedings  Jbr  anjr 
definite  time*  The  promise  made  by  the  defendant  vwa 
to  pay  S(Uk  on  the  1st  of  Jpril,  in  oonsidBcalioa.af)  the 
plaimWs  consenting  to  suspend  proooedingiBf  Thtt^  iin- 
porta  that  the  pr<ioeedi»gs  weee^  at  aU  eventSf  to  be.e«iH 
pendad  nntil  that  period;  snd  I  think  that- the  aievimat 
that  the  pUintiff  did  swspend  the  proeeedtnga  is  sttflkieot 
aftter  Veniiet,  becaose  it  must  be  taken  tbait  it  was  {HP^ 
at  the  trial  that  the  plaintiff  had  mispftided  the  proefted- 
ingS)  either  for  a  dme  requijred  by  hiw^  or  for  a  definile 
or  reasonable  timew  .    . 


BiTLBY  J.  I  think  there  was  no  variance  in  thia 
ease.  The  dedaration  states,  that  in  consideration  that 
the  plaintiff  would  consent  to  suspend  the  proceedings, 
the  defendant  promised.  Now  I  think  that  the  fiiir 
gleaning  of  that  is,  *^  in  eonsider^ipn  that  }^  wi^ld 
suspend  proceedmgs,  the  defendant  promised;"  and  I 
Aiuk  thkt  iaproved  fay  the  paper  t)t^odiiiteailifeviltfite. 
I  think,  kko,  diat  it  «nilst  be  taken^  after  yadidt,  that 
Are  •agveemeat  was  to  ausipend  untit  ih^  1st  k>f  Jp^^f  ^^ 
also'tbat  thie  aliegatibn  that  he  did  kiuspead  iaanffibient 

Little- 


/l'      it> 


LimaLE]iiAi4B  Jw'(a>  laib  of  the^sMie  ofbrnt. '  Th^re       WKh 

tumpnt^  &  !£«,  it  m  Iiddfclowv^  tbg|;-^i8n  0i$iiii^il  Ucn 
llMtqgb  thi  ciNimdenaiMi  beMciiled.  in  ^mrl^  ^  tjp 
€Q^Midi^tioQ  Aat  he  had  dMe  H'tliii^  «ft  my*  m^fiMl ;" 

is^loiilimuig  fhoi^  tfae  a^  be^  j^ecuted,'  m  in  ooa* 

wHeniAon  ^cbat  the  kesee  liiovr  in  p4^aemoii  btd|iai4 

Iris  vent  v^ry  well^  to  mk?^  him  hutnAe^s ;  Urn  pv^oapt 

ptiymittit  of  ifae  rent  is  a  tonttnuing  con«ideratMA  when 

be  rMiaitis  in  poesession."    In  the  pveaont  oadc^  iheue 

IMS  a  ootttlniiing  consideraUoDy  ibr  tbe  plaintiff  not  ovij 

iku/'OaMenied  to  suspend  the  prooeedingS)  but  that^h3y 

OoM  be  suapended  until  tbe  first  cif  April  (tabU.the 

tetirffaeattf  became  due).     Therelbre,  this  .migbtiie 

lOleged  in  pleading  either  as  an  exeonted  or  estecntory 

oomkteration ;  md  it  was  therefore  properly,  described 

in  tfa^  declanilion.    As  to  the  objeetion  in  arr^  of 

•judgment,  I  think  it  must  be  taken  after  yerdiet  that  tbe 

defendant  did  suspend  his  proceedings  ahetolatelyt  or 

for  a  reasonable  time. 

Rule  discharged* 

'  (a)  HolroydJ,  wm  in  the  Bafl  Court.  ^ 


'-'Wi*  FeRIIEII  and  ANK  ROLLASdN'tf^fll>t^*<!)VEW.     Tku»day. 

I    .  .  iVbi«fii6«r  IStti* 

iniBGIiiLBeATKMK  i^  '^ebt  ^atafcad  i^ali  idiffeiwflts  indditanui 
.M)  eihiMng  Arisen  between  fVkftttrtri ^,Jioiffiri4  his  ^Uon*ortbL' 
'ntfe^iai^  l^iiiai  £U&iiofi,  and  vthe  defendiint  and  me  ^/'S^^^ 
I^Ikuabe^  Ch^,  »^.  Jfer«r  and  £fo»ma  Im  wife  And  «»*»«P«^- 
.^ffw  BoUason^by^  bond  of  arbitration  became  bound 

to 


CASES  IN  MICHAELMAS  TERM 

to  the  dei^^ant  and  £•  ttimbe:  and  the  defendant  and 
L.Lamhe^  by  a  certain  other  bond  o^  drbitration,  became 
bound  to  the  said  W*  Ferrer  and  Honoria  his  wife  and 
the  said  Ann^  which  bonds  were  conditioned  for  the 
performance  of  ah  award  of  two  persons  therein  named, 
to  whom  all  matters  in  difFerence  between  the  parties 
were  referred,  provided  the  award  was  made  within  a 
oertiun  time  therein  mentioned ;  but  if  they  did  not 
make  their  award  within  the  time  aforesaid,  then  of 
the  award '  of  an  umpire  therein  named.  Then  there 
followed  a  stipulation  by  all  the  parties  to  tlie  bonds, 
that  the  costs  of  a  suit  in  Chancery,  in  which  JV»  Ferrer 
and  H»  his  wife  and  jinn  were  plaintiffs,  and  the  defend- 
ant and  L»Landfe  were  defendants,  and  of  the  reference, 
and  of  the  award  of  the  arbitrators  or  umpire,  should 
abide  the  event  of  the  award ;  and  that  the  arbitrators  or 
umpire  should  tax  and  award  the  amount  of  costs  to  be 
paid  by  the  party  or  parties  liable.  It  was  then  averred, 
(the  arbitrators  not  having  made  their  award  within  the 
time  limited,)  that  the  umpire  did  by  his  award,  (ailer 
directing  that  the  defendant  should  pay  a  sum  of  money 
to  W.  Ferrer^  and  another  sum  to  Ann  RoUason^)  award 
that  the  defendant,  his  heirs,  &c.  should  pay  to  W.  Ferrer 
and  Ann  R.  on,  &c.  at,  &c.  41Z.  165.,  being  the  amount 
of  costs  incurred  by  W.  Ferrer  and  if.  his  wife,  and 
Ann  JR.,  in  the  suit  in  Chancery,  together  with  the  costs 
of  the  award.  Breach,  non-payment  of  that  sum.  Plea, 
nil  debet  At  the  trial  before  Lord  Tenterden  C.  J^  at  the 
London  sittings  afler  Ea^er  term  1827,  the  plainti^ 
proved  ^he  defendknt^s  execution  of  the  bond,  in  whidi 
he  itAIitMe  were  the  obligors,  and  the  execution  of  the 
awara.  If  was  objected  that  it  wa^  incumbent  on  the 
phiiE^i|l93lp.^|]«rq[V?  thatimifejesfcutedlUB.bffiid;  Mid 
also  the  execution  of  the  other  bond  by  the  two  plaintiffs 

and 
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and  Mrs.  Ferrer^  tb^  submissioQof^  rest  being  {be  con-       1827. 
sideration  to  each  party  to  submit  to  arbitration.  .  Lord       „ 
Tenterden  C.  J.  directed  the  jury  to  i^d  a  verdict  for 
the  plalntifisy  but  reserved  liberty  to  .the  defendants  to 
move  to  enter  a  nonsuit.    FoUett  in  last  JSos^^  term 
obtained  a  rule  nisi  for  that  purpose. 

Taunton  now  shewed  cause.  It  must  be  conceded. 
tHat  Antrafn  v.  Chace{a)  establish^  that  where  an  award 
is  declared  upon  and  is  offered  in  evidence^ .  the  sub^ 
mission  by  all  the  parties  interested  must  be  proved.  But 
this  case  is  distinguishable  from  that.  For  here  it  did  not 
appear  that  Lcmbe  had  any  interest.  In  Antram  v.  Chace 
all  the  parties  had  an  interest  in  the  subject  matter,  for 
they  were  co-partners  in  trade.  The  execution  of  the 
submission  by  one  was  induced  by  the  ezpectatiofi  that 
the  instrument  would  be  executed  by  the  others* 

FoOetiy  contril,  cited  DiUey  v.  PdhOKfi^  2  WiUiamsfs 
Saunders^  61.  n.2.y  Biddellv.  Dowse  (c),  to  shew  that 
where  an  award  is  sought  to  be  enforced,  it  is  necessary 
to  allege  in  pleading  a  binding  submission  by  all  .the 
parties. 

Lord  Tenterden  C.  J.  These  authorities  shew  that 
it  was  necessary  for  the  plaintiffii  to  g^ve  evidence  of  the 
execution  of  the  bond  by  themselves.  The  rule  must* 
therefore,  be  made  absolute. 

Batley  J.  I  do  not  see  how  to  get  over  the  ob- 
jection. It  was  necessary  for  the  plaintiff  to  s^fg?  & . 
mutual  submission  by  all  the  parties.  There  wa^o  f  uffi- 

cient 
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tUb. :  I  think.  aUotdMit  lli^'^oold  lMnr«^pit»«Ml  tto  «ttk 
ooCioaoftheboodbyiUimiflfi.  Itedttfendaaftttiiglit^tioi 
have' cdoMliied  to  i^fer  vnledii  the  ^di^rsibttd  job^i^ 
It  mppwn  bf  ihe'ilttbiiiitsloo,  that  ttmte  had  tot4i^* 
te«stintheGbaiicepfM»t»  I  ho^tUeckclric^  mithlfe 
case  will  have  the  efl^  of  indnoing  parties  to  dedatd 
on  Ae  arbitratumJ  tend.  Bf  a(Kterii^'<<m  the^WMffdi 
thte  flakitiff  takea  upon  himieK*  Ae  onuaoC  {MMk^^ttf 
Buiaud  ifiobmisaoii*  By  dedariiig:  on  the  boDd^  \m 
tanms&rs  the  bankiv  of  proof  to^  die  deibiMkM  rfbi  if 
lies  on  theklter  to  discbio^  hlmMlf  iwan  the  peMl^ 
by'  shening  a  pevfornunce  of  die  conditioQSi  **  '^i 

HoKimoYD  J.  mOe!/  r.  PMiU{a)  ia  aa  aiilbM^^lii 
tium  that  h  was  necessary  kt  the  pldatW  to  Mlsgeni 
mutual  subBission.  That  bsing  a  material  atwHwnQ^M 
ought  to  have  been  proved.  '       <'^ 

Bule  rf>i(^tisi^(I) 
,  .  ^  \        -■  ■'  .A\ 

(aj  QStr.995.  (»)  See  S^torft;  on  E%,  1S7. 

■  .  ■    '    )^  I'rr.l 

-     .         *  '  Ml  r 
jwrfny,  SoLARTE  and  Others,  Assignees  of  Alzbdo*  a 

Bankrupt^  against  Melville  and  4tnot|i€|i;f  ^ 


Wbereftbro* 
kcr  ctrried  bilh 


}:»:u>'* 


'  A  SSUMPSIT  on  several  bills  of  exchange  accepted 

to  be  discount-  by  the  defendants  and  indorsed  to  Mzedc^  before 

tot^penon      ^^  bankruptcy.     Plea,  non-assumpsit,     ^t   the   triai 

^t^tatdie     before   Lord   Tenterden  C.J^  at  the  ix)?/rfpn  .sittinire 
ma  of  5/  per 

cent,  per  annuni,L  and  in  additioa,  XL  per  oenl.  on  ,^  adoouiit  vf  tbe  bHk  t)»«tpd#  tWMph 
meot  of  ft  debt  due  from  «  third  person^  but  which  the  broker  thought  himself  bounS  in 
honour  to  pay,  and  the  bfoker  aocoimted  |o  his  priiv^ipala  for  tbn  vholo  wm^wtjoi$tw^&tK 
I  Uwful  diacount  and  fommiiftion ;  Held»  that  Ae  tr»Bwction  wae  itol  iMurioue. 

after 


MttVKJl. 


iM  THE  Eighth  Yxar  w  GEORGE  IV.  481 

$Sm  Hika^  fimf UtfT^  it;,ffn»rmi  thm  tJuLlnUt  ii       1897. 

tMrr^^tfdcr>  i«tid  ttte^pUd  hjf>  tiok  deflmdiiiili.  MtUg^^ 
imdlG^  ^itipkQreii  oife  AtimZQ^'ft  hiU4irDlMr^  to  git 
dMoi  i^ilQQiiiiiML  ^  Ara9ijiy>lMd  fiir ffome  Tears  i^atm 
dw  bfdbjl.^  g<t«tog  iNttssdisMrapM.bgr.  the  bnknipt. 
&.1M^  h«  cpmed  to^Uoi  for  iiii6ou»t*biUt  to  a  kuge 
alMiioky  ^eooptoA  by  Jf^Ha^aiid  Co^  and  the*  be 
gpTjntBHifri,  and  TepmscnlHi  WagOaj^  and  Gow  it  be 
cfloltttia^drespoDsibleprtsamsi  (iytrbich  he  tfacn.belicvadl 
It  he  tbe imXki  hi  conaequeooe  of  wbieh  Ah^ia'mmwf^ 
dettod  lo  disowtnt  for  Wofgi^e  and  Co.  bills  thai  did 
not  come  through  Bramky'^  hands,  md  lo  whieb  hie 
guaranty  did  not  apply.  In  Janaary  1828»  Wagdqffe 
a«dGa.Ailed»  and  at  that  time  Ahedo  had  a  dnto  cf 
OXKIB  than  4000L.  upon  billa  diacoanted  for-  thaoii^  and 
guaranteed  hy  BramUy^  and  a  stilL  hager.sum  vpon 
billa  taken  immediately  ftnm  \them^  and  with  whieh 
Bramby  had  Aob  any  connexion*  After  this  &Uuve  of 
WagAaffk  and  Co.,  Abedo  ceased  to  do  business  with 
Bramlaf  for  some  months.  The  latter  then  addressed  a 
letter  to  him,  stating  that  he  could  bring  some  perfectly 
good  biUs,  and  tliat  if  he  was  willing  to  discount  them  at 
5  per  cent,  he  should  also  deduct  10  per  cent  from  die 
amount  towards  the  dishonoured  bills  of  )f^j/^andCa 
which  he  [Brandey)  had  guaranteed.  To  this  Jlzedo  as- 
sentedy  and  they  continued  to  transact  business  upon  these 
terms  until  the  whole  sum  guaranteed  by  Bramley  was 
piaid  off.  Then  Bramky  wrote  another  letter  to  Alzedo^ 
expressing  his  regret  that  he  ^ould  sustain  any  loss 
through  the  representations  that  he  had  made  of  fVag'^ 
af^  and  Co;'8  sblvency,  aiid  that  he  felt  bound  !b 
hommr  to  pay  dirir  debt  if  he  eoukl ;  that  he  would  briti;^ 

bills 


18S7.    .  Ulkao44SMir^ 


,iiiwHiHiUpwi>iii>ti 


usorioos;  andtiiaty&flnibn^tiie 


[;Aipri|Mri«#iM» 


of  the 


iWmltilnmirtopi^f  the  date  «l>i 
4tt4rtltB4l4MMO»  ««er  «nd  aWm  AeHwrf  I IH  i  i  <■ 
jVir««Mi«ift  oHUr  to  «fiot  itm-wkit^tiAmmt^ 
nmf  fij^fiumhvm'to  mOam  /iktJpmllmiktkiM  fit 
4M^i||lpn  lb*  diMfontg  «Dd  witk> 

jill^mP  :  J»JBmter  ton  A»idb.«U.Sitfl«>w|ri*lA 
fww.Tiii»4  «»  the  fflwditht  i 

7U  Mriict  of  Ik*  $i^r :is< 
in 


w  «u  £mh«  YiAa  ov  OEOBAE  IV.  MS 


kb  «#tt«Mli»|iMk«i*ll«M^)^1Mittar  hat  hk      18S7. 


6f  Ate  bOi,       witfM 


kpniMrifleft  »ilMir-d4culoa, 
»«i  Ste^X  .(3Mte^«rAi*»(&).' 
n>•  .V  ..  ■  •  •  •    .    .  •  •  ••  ■ .  ■    .     ■  • 

tliiit  ti»  iwimwi»B  «riik- 
fbammimtt,  bedMM-  be  4M  oot-rmNa . 

of  5A  pw  ctnu  {MT I 

;|iM  pir^  to  wheni  ti^jr  batM>gwi,-:%<t#i» 

lEitlMt  airgutMOt  «««'vdkit  swIiBqiliai 

iitMF  of  •^Ultoiid  tfw  broker  oMkllwcr 


•Mt.tlio  atAtBte  ISafwk  0, 1«  *^  Iftit 

AiMi|j»4br.4li«  locB  <f  any  moBie%  $u:*4bem  tlM>4faw 
IrfilfipW  OMVlb*  tb«  lbcb«u«iicd  of  WOL  6r  »fiiiylw. 
HMiiVtivHU  av'to  Ibo  penoo  item  «ika«i  #•  «UMgr 
aiMli*»|dM^«>:b«  wiiUa  tb» talrte^-it>'lti>tfuH 
ayfUv.  M  •troogly  to  poymeoto  imd^  or  taam  tilkfmd. 

ifcl  ai»<ii«Hi  «niiaty#<Hf 
^V^bVIL  Ff  •dak. 
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l«f7«       *  debt    Adiittttii%  thii  tbtt  bttyber  rai|tbt  have  law- 
fliUy  peid  his  own  debt  oiit^ttbt«pl<oceeci»  of  the  billti 


4igauui_      thifr  oate  is  ^«ry  diflbrent     He  wi»  midetl  no  legil 
feLttLKs.     ujj^^^  UQ  jpgy  |^i^|^^«  debt;  .Md.  if  >«  ofder 

to  induce  the  bfmkri^t  to  ^xliaoMBt  the  hifh  be^  egtwd 
toioliow  liucouot  atilbe-jrate  of  St^.^r  cenUpor  mnvm, 
md in  addition  a^snm  of  IJ.'pert  ee&t  oil  tbe 'aiaoiial 
which  he  uras  not  undceeny^  legal  obUgaiidn  Miiptff,  the 
0alf  raMooable  OQHstnirtkm  of  such  m  kmtjgBitxfhHr^t 
^e  whole  was  in  ttDtfa  paid  atf  a  QQQ6Marati9a>^r'tfae 
ioan  of  the  moo^  ad^aiuaed  on  dte  b^ki  aod^ilfiiQ^f i( 
waa  usurious.  There  i^  no  case  td  warnint  >the  dpbbit 
expressed  hy  tbe  ll^okd  Chief  Justke,  theft  tfTjAwmAy 
thought  btmsfdf  b^teid  in "hMioor  to  pAy^MbgOsffifB 
4ebt,  the  traifnactjon  wasoot  usuriema  tind  tlwi<i|jlMg 
of  Ae  jury  in  oonsequeaee  of  the  o|\iija6«i'ed7ea|ileaMd 
•ought  not  to  bind  the  defendahts;  fiwerhefQifHe^fteli 
•of  a  case'  establish^  ueufy^  that  is  not  aqs«treii''Jis*ttle 
findki^  of  *a  jury  that. the  paities'  meaifett  tojsali  Iflga^^ 

Lord  Tknterkek  C«  J.  ITie  qqesdev  im  thfii'^case 
.wasi  whether  the  biUs  on  which  the  pfaaaMs  had^  com^ 
sneaced  their  actiDn  agatnbt  the4efeodantg;as?aqpi|iSMH 
<wece  tinted  <by  us^r}^  They  bad.  d)^  disclmnacB 
trough,  the  toterveotion  of  i>  bvafcertctfr«hei«nfiSaabHfff 
fireHiiV,  .whbthefarb  llie  ^KscouirtiDg' pf'»the  bHlK-IM 
vepvesentedf  td  AkeAj  the  baiifchiptr.  by.  iWhfHn  ^Aaf 
'9ttt  diaooiHiedt*  sbaHioicansoqiiflnBe^  |fie>faflftkg»f«i 
oommtodM'^to  itfas)  bmkn^  Mo(9If;ato2^rfoiidlbMi 
...  ^.,•.     \.  .:,  /.  H 

(a)  3B.iP.l5i.  '      (6;  17  Fw.  44. 

Atxedo 


80I.ABm 
UMCfttJIM, 


Abedo  had  aiicoumkl  biH^  Imt^^iko  MM,  so  tlial 

Absedo  fabd  inbttinrad  great  fesfes  he,  Bromley^  felt  himbelf 

under  ttti  botiomryf  theiigh  iM  under  ff  legal  obUgatton, 

tomtkit  good  4lMit  l^^   Tb0  ftiodk  wiii(:h  he  ptopoted 

in  ocier  to  efibct  this  ohjoet  waA,  ifcat  aa  be  could  not 

paj  file  ii^ole  at  dtioe  (fiir  be.  odiartriaa  ifoidd  iha^ 

daoataoV^ha  (Absda)  Aotid  ^  oaidiBOoimtaig  tor  himt, 

and fihouMdadoot  from:  tb^  aonit  to  be  paid^to  him 

(Bfomk^y  oaiauch  diaaonlita  IL  per  oaatt ;  botv  Mnneiths^ 

f  waa  not  t#  deduct  t^at  11^  per«0nt4  fiMn  ibe 

>  iriio  employed  him,  bet.  to*  aeooont  to  tbem  fer 

that  f^D  aasounC)  deducting  only  ordiniiry  inttreat*    I 

kfr  t»''tbe  juty  the  queatioa  labelher  tbey  were  of 

epiailon  ifaat  Bramlep  Ao^ght  bimaaif  under  en  bononiti|f 

ohligaBen,  imtanting  to  tbem  as  my  opinion,  tbat-in 

Haaa  riipy  tbongbt  Braniey  acted  under  an  idea  bonestiy 

fimnedibft  faiaewn  mind,  tbat  be  was  under  an  konbrary 

eUigition^ler  pay  the  money,-  I  was  inclined  to  think 

t^t>jin  paint  of  larW^  it  was  not  an  usurions  oontnu:t;    I 

adll  inel'me  tntBink  thai  \i  BrmUy  did  ifel  bhns«if 

smdarvan  honorary  obligation,  the  contract  was  not 

nanrions ;  and  I  beliere  some  of  my  learned  Brothers 

aiesof  fflieiBaoDeopmion,  though  one  of  them  difers 

fitamiiie.    Wemf^  aU,  boweverv  agreed,  that  notwidi^ 

afeaadpayXJid  :ifatinutte  to  die  jury  my  qMataaupoa 

Ikaianfajeist,  yet^  J  left  it  to  tbem  to  en^rdse  tabeir  oap«| 

tfbaradan^nand.to  draw  their  own  eenohision'irom'tbe 

eeiieikiii  w^otightnat.todbtnib  tinamrdiot;  ^nd  thdt 

■aha  efphfliaHjf  aa^tsi  ia  a  nae.in  whicb^  if  eba/4wqay 

faeei^lisbed^dK  penal  conaaqoeneei  am  iMavy;:  The 

nUibriainesirtrial  tibasty  tbertftive,  be  disohaiigak 

Rule  discharged  (a). 

(a)  See  Ooiw&f  ▼.  i:adbb  4  JBinir*  Bl. 
•    ^r;  Ff  « 
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JFvWfly.  Greenway  and  Another  against  Fisher, 

November  XeOu  ^^  .  .     ■         ■     ' 


'WhenaTer- 
dictin  trOTcr 
WM  obtained 


CCIRE  facias  on  a  judgment  in  trover.  Plea^  bank- 
.c  raptcy  and  certificate  of  the  defendant,  and  that  the 
llS^ftttvder  **"*®^  of;  action  in  the  writ  of:  scire  facias  mentioned,  to 
i^'^ZtS  ^^^  ^y  ^^  recpTety  of  the  damages  therein  mentioned, 
Dattarm,but  accmed  to  the  plaidtiffs  before  defendant  became  bank* 
judgoMiit  WM  rupt  Replication,  that,  the  said  cause  of  action  did  not 
bukniptt  accrue  to  the  plaintiff  by  the  recovery  of  the  1  said 
iJSgnmt  damages  before  the  defendant  became  bankrupt.  At 
w^dwing  ^®  ^^  before  Lord  Tenierden  C.  J.  at  die  London 
^tSito^^  sittings  after  last  Easter  term,  it  appeared  that  the, 
am  day  of  the   action  of  trover  was  tried  on  the  20th  o{  ApriTlsii. 

term, and  that      ^  .  ^i.;    ..r^ij-jiN 

thedabttiierebj  Eoster  term  in  that  year  commenced  on  the  5th  of 

craatad  WM  '  :  -    .  i    jli     h'^xi^i*'* 

barred  by  the     Matf.  .  On  >  the  8th.  of  that  month  the  defendant  com- 

baiikmpt'a  •■    '      -  •  ''''*^Q3l*-' 

certificate.  mittfsd  an  act  of  bankruptcy;  on  the  ISth  a  oommi^fflw 
of  bankrupt  issued  against  him;  and. on  the  istn'ne 
was  declared  a. bankrupt.  On  the  i9th,  finaK  judgment 
was  signed  in  the  action  qf  trover;  and  on  the  Sdtn  of 
2^o»09fi€r  following,  the  defendant*obtainednis  certifi- 
cate. For  the  defendant  it  was  objected,  that  the  debt 
was  .barred  by  the  certificate,'  for  that  it  might  haive  t^een 
proved  under  the  commission.  Lord  TWu^^'ttiere- 
upon  Erected  a  .verdict  to  be  entered  for  the  plaxnti^ 
and  that  the  defendant  should  move  to  enter  it  for  t&e 
defendant.  In  Trinity  term  a  rule  nisi  for  that  purpose 
was;  obtained,  against  which  i 

The  Aitorneif^Gcneral  and  Chitty  now  shewed  causey 
and  contended,  that  the  rule  as  to  tlie  relation  of  judg- 
ments 
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tnents  was  often  productive  of  great  hardship,  and  ought 
Act  to  be  extended.  That  hitherto  it  had  only  been 
Applied  to  cases  of  contract ;  and  that  the  judgment  in 
this  case,  being  in  an  action  of  tort,  was  distinguishable 
fifpni  that  in  Ex  parte  Birch  (a). 

Campbell^  contrk,  was  stopped  by  the  Court 

,1.    •  ! 

IjofA  Tenterden  C.  J.  I  am  of  opinion  that  this 
rule  must  be  made  absolute.  At  common  law  all  judip- 
ipents  related  to  the  first  day  of  the  term  in  which  they 
were  entere<i  up,  in  like  manner  as  all  acts  of  parlia- 
ment related  to  the  first  day  of  the  session  in  which 
tne^  were  passed.  I  take  one  reason  for  this  to  have 
been,  i)iat  there  was  not  any  mode  of  ascertaining  the 
precise  time  at  which  judgments  were  signed. '  By  the 
statute  of  frauds  thb  rule  of  law  was  altered  for  one 
purpose^  and  now  the  Court  can,  for  that  purpose^  as- 
certain and  notice  the  time  when  judgments  are  actually 
signed.  *  So,  if  by  the  words  of  an  act  of  parliament^ 
the  commencement  of  its  operation  is  confined  to  a  par- 
ticular  day,  that  may  be  noticed  by  the  Court  But 
wi^If  the  exception  of  those  instances  the  old  rule  of  re- 
lation still  prevails.  Nor  does  it  work  any  injustice; 
for  if  the  certificate  is  a  bar  to  the  action,  it  follows,  as 

part  of  the  same  rule,  that  the  creditor  might  have 
SitliimLia  .'*':;  ,,..,;.  -    .  •    .  u- 

proved,  his  claim  under  the  commission  agamst  bis 
Sol  lol  ji  li,;  .J .     .  '  . 

debtor. 

Baylet  J.  The  judgment  for  damages  in  an  action 
of  trover  cannot  be  distinguished  firom  a  judgment  in  an 
Hct^u  qf  assumpsit  brought  to  recover  unliquidated  da- 

(a)  4  2?.  4  C.  88a 

F  f  S  mages. 
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QuatiKWir 


to  JB&TwnAf  Brp«1;   and  Jtbe  creditbr  kavitigi  kadi  dM 
imfer  to* prove  sunder  the  caaumwoByis^bttrinfl  iif'ilw 


Ride 


V    **"      bai^uiBpi^  oeitifiKnto 


Frieby,  .       The  K^G  MgoiHSt  The  InhdiutABts  of 

'FirUNGI>ALE6; 


Wbtraamagis-    A    ROAD  in; die  tcMvmhip of  i^f f«|ilSa^ 
a  road  in  the  Riding  of  the  county-  of  Yorkj  >was  preitetiBdui 

Il'll^'uif  if:'  Ae  fcllowing  form: ~  "  /,  JT^  one  of  tbe.ji»tiee8»  <ci^, 
^tf^'lT''  ^y  ^'^^  ^  ^  ^^^^  ^  ^"^  <^^  mBde^andlvdyidta, 
hHwrn'ro^*  Qpoo  die  informatioD,  upon  oatb^  of  fV^  «&,  jniwiqrM^ 
^«^^^/p^  the  higfaiiays  for  the  township  of  nanUmthiB^am^.bx 
thirty-five  mUai  the  NoTth  Riding  of  the  county  of  York  ybidiutofPti- 

fiifftwTit  froin 

the  toimahip  of  ship  is  thirtv-five  miles  distant  from  die.  toWpshJA  of 
Held,  in 'arrest  FyUngdoles,  doth  present,  &c/'  The.  rotdc  srsa.  dien 
thiT^p^l  described^  in  the  usual  manner,  as  a  public.  higKwej/  in 
udTfor  JS  die,  township  of  Fylingdaks,  and  out  of  x^pain,:  fika, 
^'  ^^^^^  not  gMtlty.  At  die  trial  before  i%/^  J«,  M  the  JJbr*- 
information       Aire  Lent  assizes»   1827,   the  def«mdanfo;5fier/^.£|»Mld 

upon  oath  was  ^ 

given  to  the       guHly ;  attd  in.Easter  term  a  rule  nisi  Soit^  atr^ti^illie 

prcsentinff  mi^ 

gistrate,andthe  judgment  was  obtathed,  on  the^roundediat  die^peesj^nt- 

sunreTor  of  the  ,  ,  ,  .  .    *•  ^        • 

highways  in  c.  oient  was  not  avtrred  to  be  made  upon  usionBiiStiQn 

SuX'tre  npox.  o^tk  ghen  to  the  presenting  wa^r^^  ^^^^ 

J.'84!'to^T?'  the  flMpstrate  had  no  power  to  act  upon  inSmnadon 

to^2ril^"iS^  ghfoi  hy  die  aorveyor  io£  Tlufrntm-ie-Be^m^. ; .;. b  ; 

The  Ju^^iey-Genend,  mi  Jkwiier  iigi^  shfgved 
cause.  Two  objecdons  have  been  taken^or  tbia  p^escttt- 
raeht;  first,  that  it  is  not  alleged  that  the  inibrmadon 

upon 


iK!ta£i£icDii«  ¥teA&  oi\GV(OJUi&W.  Mft 
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appears  not  to  have  been  surveyor. Jb»  the<owodiip.jof      wttoC 

J)li&|gff«/ei»    Whether  that  be  necessary  or  not,  dep-  ^™"«***** 

pends  upon  the  conatruction  to  be  put  upon  the  IS  G*  8. 

c.  78.  s.  24.  by  which  it  was  enacted,  <'  that  every  justice 

of  the  peace  shall  have  authority,  either  upon  his  own 

view  M  a|Mn  infiinnatiotL'  upon  iwth  to  him  given  by 

ary  surveyor  of  the  hi^kmagjtj  .4o  nake  presentment,**  &c. 

No  authority  can  be  found,  deciding  that  the  inform- 

atios  mtet  be  j^vm  %  the  starveyof  of  thtf  ^stvict;in 

irhlebrtfaa'xoad  lies^  nor  can  any  argument  jn  fii*v6ur  of 

:tialt  .eoMtnicaion  bo  derived  fh>m  the  cgnvenictace  of    ! 

(ttifcfthiqg^.:n0t  iirom  othcv  parts  of  tbia  statntek.    A 

iitMogflRff'Js  .^^ore  likely  to  form  an  nnpiejodiedd  jndg^  '  , 

<vi^ncc4Atd.ilift  state  of  the  road,  tlnai  diesuDteyor  of 

dnniisbidl^  towhoaa  tbewant  of  nepair  may  partljrbe 

Unipyhrtfc^  la  seaaral  otlier  parts  kA  this  statnte,  w^tera 

nMt  AMfes^tff  the  surveyor  are  speci$eds  bis^  aathovity  ia 

nixpraiilyiiri«ttiod  to  the  district  over  whicb  bis  offieo 

loiftnd^iislFhas,  tn<feoetion  12.,  certahi  powevs  aeegiimi 

-io^^drv^cftjsabtotibe  iiigbways,  tranks,  tunnels,  phtfs, 

^twd^^*^  iKt^es,  &c   TW^Am    iht  parish  or.  flace  Jbr 

y^At^'^tkifr.ddU' be'  appointed  surveyors;  and  a  similar 

sapWMnitJil  ocoartt)  in  aqption  16^  velating  to  thOiWidcn-    . 

•^b^isfigjbad^'  >gnd^'8ecdoni)6..  ar  toieraeting  diraclBon 

pltslbTB  'Shr^abeaBce  of  any.  sach^  descKiptidm  of  the 

piMicoIiir  mviaylir:  in^  awtion  S4i  raisea  &  proHaaplion 

tbat  (he  poafwdf  ^aing  infenaati^n  am  aot^intsidBd 

to  be  limited  to  the  surveyor  of  the  district,  and  accords 

*  iag^b  dla'IitaiM  meahing  of  theworcb  of  the  enactment, 

the  power -miwcoateaded  ibr  Is  certainly  given. 

Ff4     '  J.WaUams 


4«d  Ci^fe^y %ftei5 A^^Jffl»^IIW  < 

18S7*  tJ-  Williams  (with  whom  was  Starkie)  contril.    Sup-^ 

.       posing  the  question  in  this  case  to  be  merely  one  of 
afabut'^     fimui  Still,  ^j^  there  is  no  apt)ea1,  the  judgment  must  be 
MMfoT'       arrested.    It  is  a  qiiestfon  of  junsBfcCiob,  ^M^^fi^ 
friMQDMmM,   ^^  must  shew  that  he  had  jurisdiction,  otherwise  his 
pcocc^ing  must  f^Il  to  the  ground :  no  httetidmenit  tqp^ 
,1     Ib^  made  in  favour'bflt    Vtaw  it  h  quite  coiSt^sfbit  With 
^1  the  averments  on  this  record,  that  the  &fatflmiaSr 
'    was  noj^  given  by  the  surveyor  to  the'  [iresentifi^infi^ 
glstrat^    (He  was  ttien  stopped  by  the  CdUrut    t {^a^oj 

(o  .1    Lprd  TCENTEkDEN  C,  X    There  !s  niucfi  wdgft^'^iiP^ 

*'.V  th^  observation.    For  anything  that  tlppm^  ih4  iP' 

.    .  ^..fonpation  mi^ht  have  been  given  by  affldavh^teirifif^ 

li  >  iiefpi^e  another  magistnste,  and  he  might  have  liiMwfcT 

^  "it  over' to  tlie  person  who  made  the  pretfeatnufat*.  'JSaM^ 

^  ^ .  •  '/  we'  are  all  of  opinion,  that  the  other  obJecCion^iB  ^l^tfWlp 

>     Hie  expression,  «  any  surveyor,*  in  the  twetiiJp>fi)iMP 

..  secdon,  must  be  construed  with  reference  to  ^kilbliifi 

^         duties  of  a  surveyor,  and  they  are  Kmitedtotbef'dUslHH' 

for  ii^hicli  he  is  appointed.    It  is  impossible  ^iarJi^ppiSlli} 

\  /  '  it^at  the  legislature  intended  to  give  to  tiie  surfdfbSHsf 

'  •  •  *  i  the  nighways  in  one  parish,  any  authoriQr  8Vei^*&e 

-'        i  wl^iol)? 'country,  ^:         '  '  '  ^*  ^*^"** 


.-•i  ,T-.^ 


ISxTLihr  yi  '-  Where  an  bet  of  pin-Rim^nt^giviairicMin 

'*;;  '^^uthlDrity  to'a'persoh,  de&trfbhig  Wtti  bjr'Bis'^«latt*>4if 

.^  office^'  tVot  enactment  appHes  to  hitti  6nl^  Wi{Bi#mliB 

'^iralt^  qverW^^^^  extendi.     ftiH' Ait«ii^ 

d^r  i^hat^this' pVesehtment  i$  bad,  and'ifiM  thcPJu^ 

ment mu8ti)eiuTCite<lJ  '"'  "   '      ' '  i  '-'  -^  ^''*'^  cL-^nno^ 


IH  ^j,  ftosit?,y^Jl.9»..e^^Q.E.  IV.  4*1 

1827 

-qD?1     jnJ,io',>  ('r*vu*.-.  -^'A-     -fK^T  (bhi)  ?./-.',  i\     .  .. 

tth. 


^§^]sifJ?^lT .  for.  woris  and  Ubpiit,  as  an  attorney,  ih,  j^rt.  ^ 
,.jJP^.:i»9lH«»^pp8it.  At  the  trial  h^sfore  Hu?-^ii.'«,eu, 
ft»;^i]^^  the  ,yorA»*»»*  2>m<  assizes  1827,  it  appa^re^  u* ^  X'  *" 
tlH|l^t^«}  aetion,  va«  brought  by  the  plaintitf,  ««»'«*•  ^SI?uli?lI!r 
tom^,'  tp.jfmvex  thP  amoqnt  of  bis  bill  of  «Hts  J^JJj;^^^^^ 
bcorred  in  a  cause  in  which  the  defendant  had  ""^  j^jfj^^" 
in: the, character,  of  asswnee  .of  an  insolvenl^  debtor*  «i>u.«riiiM^ 

^i'  7^"^.  .•        •  .  ■   "  ■  '   '    t  f    '*'  'a'tf''*'^^     lb©  ooonot  oc 

flwf  iBe  busings  ,was  don«»  and  that  the  defeqdanl^  enditon  nd 
lu|lm(«msK4  to  pay;  but  it  did  no(;  appear  that  the  tmoithteam. 
Ijj^JJji^  ^  >caUedr  or  advised  the.  def^ndaia  to  call^a'^,^,^ 
iM#ig.^„tbe' creaitPW,  or  to .Ql?tajn  *9 aj^.pr9bBtion  ~»^i»J»' 
«#««Pi!P?,A)Ua  coinipiwponew.of  the  iDSftlventdebtpr^s^lJj;;^^- 
<«H0«tJW)fi.  tl?e  plaintiff's,  clerks,  who  were  caUed  tq  ^^^^^ 
pi^Hi^^hff^^biismess  was  dene  as  chaf^  did  not  «^-^«^^ 


l^fWi^  apy  wch  steps  had  been  taken;  "'''.•.■•,5^^;^j,. 
^bjBTViffPy  •cb»i|;e  in  the  bill  relating  to  such  pror  cagdwntootb* 
Hyijljjgi      The  statute  1  Gr.4.  c.  119.  *.  11.  epaclB»  ^JS^^^^tbe 
••^:jW  ««it  in  hiw  be  proceeded  m  farther  t^i  wSSTLSfST 
arrest  on  liiesne  process  by  any  assignee  of  «°y  Pn-^K'J^S^. 
Boner's  estate  and  effects,  without  the  consent  oif  the  Jl^-jmof 
fl)y<«3|]^.4n„wl,ue  x>f.  the  creditors  of  sujfh  prisoner,  ooarth^bwi: 
^^l,9ie|i!t  tpgPther  pursuant  to  a  notice  to  be  joj^iS* 
^flilUjjJeHflt.^Jfo^iirtaei^  days-  before  suph  nieetvift.  and  f^j^hi, 
I»*Wttf#»e-VPB«>b^n  pf  OBje  of  the  commissioners  <rf^SJott« 
it^i/f^mrh^   I».,ia?  <*j^ted  by  the  defendant's  - 
counsel,  that  as  the  plaintiff  had  not  proved  that  he  had 
a^Ui^^i^endant  to  call  a  meeting  of  the  creditor!^ 
or  to  obtwn  the  approbation  of  one  of  the  commission- 
ers, he  could  not  recover  in  this  action.    The  learned 

Judge 
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18ST;       Judi^^04d  ibe  jury  lo  ^^  « ^verdMt  fW  tlit^jpbiiiitiil^ 

Alubov 


but  resenwi)  Hb^cty-  Co  tile  defbndtait  to  iioT»|t»-ieiitdr 
a  lionsoit.    A  ri4ej3i^  havUfg  beeo  obteindbftr  Mite 

Ji»i#iS«i}t..iiow  shewed  caoae*  The  J  G^^^^jS^^M^ 
s.  1 K  prohibits  any  suit  finun  bei^g  procaeckd  jKii/ai#N3r 
than  an  arrest  on  mesne  process,  without  the  oonseot  of 
creditorsi  and  the  ^vpfanci^n  of  «tf^  of*  ihe^^&iaAiis- 
sioners.  The  continuing  an  action  bsydbA'ki^j0t9ftlt  • 
without  such  consent  and  approbation,  may  be  a  ground 
tor  an  application  to  the  Insolvent  Couit  to  oMld^e 
assigtfoe  not  to  proceed  further,  but  catfnoif  4ifti^ikt 
MfaiOMy's  right ta  be  paid  by  his  diem.  in.  BnHt^OlAk 
Spmteerv.  Gbn*{a),  the  Court  of  Comifiotf'PUA^tliM 
dMt^iM  provisional  assignee  of  an  insdvent  debtor  Wig^ 
witiMut  tiv$  apprbbMbn  of  one  of  the  eounntdrioii^^^ 
Ae  insolvent  Debtor^s  Ck>ert,  maintain  an  ejkftiiietft  fi^ 
properly 'asBignfed  1»  hhn;  and  an  applicntioti'  W^iHilf 
proceedings,  <m  the  ground  tbflft  it  had  not  bMi  ^ptii¥A 
at  liie  <riai  'that  such  authority  hltd  been  obtain^eP,*^*^ 
KftMed. ' :  An  attorney  Who  is  employed  by  an  -bsi^^psee 
m  proceed  irith  an  action,  is  not  boUrid  to  ikseertlkib'dr 
to  inquire  whether  suth  assignee  has  anthoi-ity;.  ""Ilm 
assignee  may  proceed  at  his  owh  risk:  hetoayefltffUy 
nn  attorney,  and  he  cannot  afterv^ards  say  tbkt  tHe 
responsibtlliy  of  Mich  proceeding  is  that  of  the  attbrhliy. 
{;LordMnM«n/bi  C.  J.  But  should  not  the  client -Be 
oppriaed  of  4)€^  risk  he  ^bns  ?]  That  h  not  nedeauiry, 
because  the  act  ia  a  ptrMic  act,  attd  the  assigilee'  tnlist  be 
presumed  to  be  acquainted  with  its  enactments.  But 
assuming  that  it  was  the  du^  of  the  plaintiff  to  tiave 
given  the  notice  to  the  creditors,  and  to  have  obtained 

(a)  9  JSii^.  SOS. 

the 
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fhm  JMCtaM  ef  o»^  of  the  oMnmi^iooei^  -  kU  id^jbct  ia       1M7« 
duit  raqfMt  is  no  defono^  to  tte  iMstioni  but  tbd  MlMect       7~^ 
^.A '«ro«i'  adttoo,  Tif0ij»tii*' M^  JUPJL^tdl&m  («).    The       <«»m 
plaioliff 's  primd  focie  casey  at  all  events,  was  complete  by 
proof  of  the  retainer,  of  the  business  done,  and  of  a 
|^tMcii$el>y't&e  defendant  to  pay;  and  the  aflSmnatire  as 
toiite  omission  eotni^iBed  of  rested  villi  the  defendant 

c  JUZodt  (and  PMe9on  was  wilb  lifaki)»  eootri^  was 
'  stappedJjy  the  Court 

Lord  TEV'nsRnBM  C*  J,    It  is  a  very  iropoitanft  part 

qf  ^  d|ity  of  thie  Court,  to  take  care  tbatjao  attoiaey 

^1  fsirly  |ind  honestly  discharge  his  duly  to  his  client 

liar^.9kn  attorney  was  employed  to  conduct  business  on 

the  part.^f  an  assignee  of  an  in9olvent  debtor. .  It  was  part 

of  the  duty  of  the  attorney  to  inform  tbeassigtteei  tbat  if 

|i;(.pfQ!9^ed4n  an  action  without  the  consent  of  the  cre- 

^itorsf  he  would  be  liable  to  pay  the  costs  of  such  action 

opil  of  his  own  pocket     That  beii^;  the  duty  of  the 

ftijtoipfsy,  the  questbn  is.  Whether,  when  he  brings  an 

action  jLoracoiner  the  amount  of  his  bill  of^osts  iucnnred 

(|n  a  soit^  it  lies  aipon  him  to  shew  affirmatiuBly. thathe  has 

done  all  tbat  he  ought  to  have  dona;  .or.wbedusrit  lies 

upon  the  client  to  shew  negatively  tbat  the  attorney  has 

not  done  his  duty?   I  think  that  the  affirmative  proof 

lies  upon  the  attorney ;  and,  thereibre,  that  in  order  to 

sustain  this  aaion,  he  ought  to  have  proved  diat  he  did 

fJl  that  the  act  required  to  be  done^  in  order  to  entitle 

.fii)3L  .assignee  to  proceed  in  the  action. 

Batlet  J.     Temder  v.  M^Lachlatu  is  distinguish- 
\  able  from  the  present  case,  as  there  it  was  not  impossible 

(a)  SJV:JI.186. 

that 
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1B27*       that  the  dejfendant  might,  at  some  future  ti^e»  receive' 
,  benefit  from  the  work   of  thie  attorney/  .  Here,   for' 

any  thing  that  appears,  the .  defendant,  through  toe 
plaintiff^s  "negligence,  *  has  lost  all  cliance  of  being 
reimbdrs^d'theexpences  incurred,  as  lie  will  'not  "be  en-' 
titled  to  retain  for  those  expences  out  of  ^e.  insph^enr^ 
eflects.  There  wai  indeed  evidence  that  no  sucn  neds 
as  are  required  by  the  statute  had  been  taken ;  for  there 
i^as  no  charge  m  the  bnl  for  attendmg  a  meeting*  of 
creditors^  nor  did  the  plaintiflTs  clerks  know  tliat  any 
such  meeting  had  taken  place. 

HolkoYd  J:  It  was  the  attomey^s  duty  to 'aecufe 
his  client  against'  any  loss  he  might  sustain  througta  a 
negleciC  of;  th^  preliminary  measure  required  )iy  tiie 
statute,  or  t6  apprise  him  that  he  ran  the^risl  of  in- 
curring (h(it  Toss.'  *  *    . 

Hule  absolute. 

r.    .  ..u   ...'  *  y-rAOiS 

iiu^:  AmMTj    Executrix   fod    E&toitbra^oC' 

'•GBAllLBft  Asoir^  deceased.' -  'V'>  -in^^^o  i}u  ta^m 

A  count  in  M.     ASSUMPSIT.,  The  first  count  of  ti^^^.de^ajilfjpg^ 
~S?5"^     .  if»^^  fi'!^  *?  defendants,  as^  ^xecutr^5i^^4.j^i;.^ 
'^'    ,i«t  «»tpr^wprc,in^bted)»,tbe 
mucl^,injj^^.))y  tl^e  ^pljunt^^^ 

ILS^/^to    ^^"***?f  flf  ;*Sir.reqfte|U  ,^ Apd  b^flg  1^  m^J^MlM^. 

pklntUTfhi 


tentor,  Co  the 
UMof  tbo 


acctttor. 

8anblo»  IWt  a  ciouni  fol'  m«Be}) j^fay  (tuintiffto  the  nfo  n^^^gSa^t^j^^weaiait 
any  bt  Joined  with  nidi  a  count  on  in  aooouiit  statocL . 

defendants. 


.Aiinr* 
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^defendants)  as  executrix  ftnd  executor^  pfromised  the  ISST* 
piaintiii^.  to  pay  him  the  s|iid  sum  of.  500/.  ^  Second  , 
cqunl  stated  that  the  defencjants.  as  such  eyegutri?:  and 
execqibry  were  indebted  to  the  plaintiff  in  other  500/. 
&r  so  jndch.  money  by  the  defendants*  as  such  executrix 
a|id  ^ecatoi^  bad  and  received  to  and  for  the  n^e  of 
thejpifl^ntiff;  and  being  .so  iudebted^  thej,  the  defend- 
anby'  as  executrix  and  executor,  promised,  &c.  Third 
coun^  that  the  defendants,  on»  &c.  at,  &c.  as  executrix 
and"  executor,  accounted  with  the  plaintiff  of  and  con- 
cerning divers  other  sums  of  money  from  the  defendants, 
as  such  executrix  and  executor  as  aforesaid,  to  the 
plaiiitiff  before  that  time  due  and  owing*  And  upon 
thiij;  account  the  defendants,  as  such  executrix  and 
execator,  were  found  to  be  indebted  to  the  plaintiff  in 
the  fiiVther  sum  of  500A  And  being  so  found  indebted, 
tbey^  the  defendants,  as  executrix  and  executor  as  afore- 
said, in  .ooqsideration  thereof  promised,  fltc.  Breach, 
non-payment.    Demurrer  and  joinder. 

JfiHter  in  support  of  the  demurrer.  There  is  a  mis*- 
joinda?  bf'GoqntB^^lkeGKiise  the  first  and  seteixi^  counts 
cWrgvdhedQ^dalUB  personally,  and  wiH  aasttb  ajitdg^ 
ment  de  bonis  propriia  'only ;  whereas  the  third  count 
chargiss  them  in  their  representative  character,  and  will 
r«#fi^^'Jhc%ikiiit  ^le'bbnis  tesUitoris.  '^Thete^iiih 
caiPii^HAii^ti  M  has  be^n'expressljr decided,  that  a' count 
tii^tS8kdji''^a\d%  ^ih^  defeod&nt^  use  as  execiiWwill 

BSS^Ii^i^pf^ii^umti)  ftr^  authoriti^  to  slie^  thi^ 
ad'kctttti^gatbi^  an  execuior  Ibir  hibifey  leHt  to  him  as 
exjpci^i:.v;|liAP(.H«i»Wt  Ik jiid^^  4fi.i^W«kt«sljRto)^  . 

There 


\ 


4tf  CAJN»  isUlCUABMkS  I^ERM 

nn.  Thevt  ii  M  dJ&Moee'  beMreM  tlMe^  Mi^  of  iri  Iteil  tf 
mQQ^  to'  an  Mecttb»r,  to  be  iippti^  by  Um  f^  ihr 
piirpoc«»of'bitf  tiitaMf*0Otetiita,.a)id  apaymeiK^iiitecjr 

The  priadpje  ti»  be  eolldctod  ikm  ilie  ease»iil^  tbit  i^' 
flODietttnr  caooet,  aibr  the  death  of  bis  ftestaton  ^ittT 
into  acoodraet  to  bind  his  relate.  N(yir>  hcM^  titefoMMi 
finr  money  paid  raiaee  a  new  icattM  of  actkm  iiol  ofialiag' 
at  the  time  of  the  deedi  of  the  testator,  afld  CsHlii4ttd(«iF 
«  oontnct  made  by  the  mceciitriic  ami  eseeot^i^i'  '  Bi' 
Wigli!^  v:A§k$m{u)  it  was  held,  ihiil  a  ebiittt  mi  im- 
emnpsil  «0ttmt  husband  end  vUe,  who  iras  iiSMmt 
atiatriac  irith  die  witt  annend,  upon  pretaii^  tjrllit^ 
testator  to  pay  rent,  could  not  be  jomed  witk'coliiilvii|ioi 
IHromisas  by  tbohusband  and  wife  as  administnimrhi^^fiatr 
nee  and  ooeupaftionby  them  after  the  death  tiP'fiio  tss^ 
tator,  itbe  defendanu  in  the  one  case  being^  peMMallf 
liable^  in  the  other  ooiy  to  the  extent  of  assets. .'  Soiii 
Childs  ▼.  MorUns  {b\  it  was  held  that  execotom  were  liaMfc 
personally  on  a  promissory  note  drawn  by  them  as 
executoiv,  because  it  was  a  new  obnttaet  dn  tbe&F^^iit 
to  which  their  tmtator  wad  no  partjr.  I%i^  ae'tb^' 
seoend  ommt,  IUmey.B0ixkr{c\  Jem^hgfr^iJtlfMitiijK 
Brigdm  y^  P^trikes  {e\  PaweU  v.  Greikam{f),  8  9^^ 
Smmd.  117  A  establiA  eiearly,  tbec  tfiak:  toilltt'djUir^^ 
the  eiieGiMn  in  thehr  personal  diaraoter,  atid^li^iittyf 
ajftdgmaitdnbdnispMprii&  ^    -'^^  ^^  ^^ 

/ .      .      •  .         .1.  lu.J  ;;duof: 

ffttsonp  elHiti^  ^e  T^»4d^eti^piamilkM^^ 
b9  pleiided  w  elt' the  eDttttt^y  aiid  they  iftMl()<ilff  4^^ 

(a).3  A  <-^  101.  ih)QSro,i:B,m.  r       r 

•     -  70  -Iff.  ^.  lOB.  (d)  4T.  IL  $A7.       ^''*^'"  "• 

(«)  S  J7.  j^P.424..  {/)^  7  Tawit.S90. 

ej«4g- 


Asanr 

agamm 
AtBvr. 


in  (mx  lEiomni  Ymm  ov  GBOAOE  IV.  %^ 

JF4imflik[^  tbftt«;f0oont  41111  prombeK)  Dke^pIamtilT 

^i|%^jm^yil)e  JDimd  wiA  BAotkm  ^wnffit  on*  pmomes  t^ 
t))^  tfl9t^tor)  and^ti^  Mine  role  Mjg^t  to  i^pfy,  in  attioiU 
agfHB^Vas  w^  AS  by  empaioi»i  Tbjit  cwe^  thtvefbro^ 
wj^/ffiffiftlm  the  first  ^bunt  m^  ebafega  the  defandants  te 
U^  apaprese^Mlm  cberactev.  The  ieccmd  count  «lao 
mnyl^^'joiaed  wkh  Uie  ihimd,  fofialthoilgk  thei^  is  aft 
i^^parfBUt^cootxadiclion  in  the  oases  upon  this  aabfeet) 
ail4  90  fpme^  of  tbtfin,  where  die  defendant  has  been 
cbfifiB^  on  prqinf ises  made  by  him  as  exBcutor»  ha  has 
hetp^^t^rMa  ^iabiade  bonb  propriis»  yeiGM^O^Jt 
i|iol|S0n^U«VoQnii^si  says^  that  ^  a  count  an  a  pioniiie 
hg^'jth^i^f^dant  .as  exeeutoiv  has  no  force  further  to 
eiwgK{|bi»>dtft9ndaae  than^a  coant  on  a|»romise  of  the 
tesh^}i^i'!  jfiu^-.tbe  second  4aount  in  the  presam  ease 
^Ijfply  isharge  the  assetaaf  the  tastat9i>  aad  may  he 
jain^  antb  thootbeia. 

"i"   .  .        .      •  •  •         '  ...  .  •  . 

Lpi^jX^i^^^nnEN  C.  X  I  am  of  opinion  that  the 
jndgi^Qil^in)  ttQ$  case  «»ist  be  for  the  defendant  There 
i9(VOi49i^/^^^  to  the  count  on  the  aceount  staled,  that 
*«p)e^  f|rf*pt^ne  adBWUstcavit  wonld  be  a  goad  plea^  mA 
ihfij^tfm  only  jMdgfieBt  which  coukl  he  givw  in  &vafiir 
<)lS/(b^p)lw^s  ^would  be  a  jiid^^nent ^  bonia  testatons; 
As  to  the  count  for  money  paid^  there  may  be  Jbei^ 
doubt;  but  it  is  unnecessary  to  pronounce  any  decishm 
iqpgl^^(llMiibfi|Miase'the  eases..4siled  clearly  eetablisli  that 
t)MI*«gMpq^,M»9ney.had  and  iwdLved  eannetbejdned 
Iritb  counts  against  a  party  in  his  character  of  exeeuflor. 
In  those  ^l^  |j[ie  iouht  for  money  had  and  received  is 

^'  treated 
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1897*       tTMltfd  at  ibemg  m  peiMiMl  ck«|p  M  tf»a 

If  the  mattnr  wmt  ohIb  B0ir»  I  wi  not  son  k 


AflBBT 

i«Mf       Bot  be  as  wdl  l»  lioid  dMt  a  plMotiff  B^ii|.«laot 

ASWT. 


to  treat  llie  raodpt  of  tho  asoQcj  as  an  act  dsae  bj 
d»  dafeodaiit  in  Us  chanotar  of  €aecBtor»  and  nAa 
hisofaaaoewlioUierbeiiOttUlgetpaid  oat  of  thoaMafii 
or  not  If  be  dedad  so  to  tnat  t^  thso  he  i 
that  the  matef  .came  into  .the  defend—t't  faaadU  I 
he  ,was  ekectttor.  B«it  the  coant  far  manegr  had  aad 
received  being  a  parsenal  charge  on  the  esecoloi^  Is 
which .  plene  adaunistsaivit  cannot  be  pkadadt  and  oa 
which  the  jadgaunt  mast  be  de  bonis  psopnii^  aari  the 
count  on  the  account  staled  beiog  of  a  contiaiqp  cha- 
meter,  it  appears  to  me  diat  there  is  a  mugoiadsib  aad 
cottsa^ently  thi^  there  most  fae.jndgneat  far  the  d^ 
fttidaBt.  Although  there  amy  be  soma  donbt  an  ths 
fiiat  count,  the  stiol^  inoUnatioa  <tf  my  opmion  i%  ihst 
that  ootSBt  is  good  as  against  an  aaao^tsri  ite  ths 
ktter  might  plead  plene  administravit  to  i^  and  lint 
the  judgment  should  be  de  bonis  testatoris. 


Batlev  J.  I  do  not  know  how  to  get 
thorities.  Ifwe  had  not  been  bound  by  those  i 
I  shonld  hate  thought  that  all  the  counts  would  1 
diaiged  the  defendants  in  their  charactsr  of  < 
and  executrix,  and  that  ereiy  one  of  them  waariglnlly 
so  finanwd.  There  may  be  cases  in  which  the^  crsdilar 
may  be  entitled  at  his  option  dther  to  sue  the  pnr^  ia 
his,  peiTtonal  or  his  i^reseutative  charactar.  And 
where^  as  in  this  case^  he  makes  his  election  to  < 
the  defendanU  in  the  latter  character,  if  the 
sMed  in.eadi  cown^  woijd  be  a  right  Uadav  the 
asasts  of  the  testator^  it  would  be  very  rsasonahla 

*    to 


AfOimt 


^'ihiltf^pbifil'^ftit  ftfe' ptantifir^has  paM  li  not  on 
•^W  ^|5tyAiil  aAfebirt  W  the  aSfeiidants, '  Biit  fliar  he 
^"mbT^U  1k  Tof  tlfeifiV '  l^cause  "they  were '  executor  and 
^'WBHiWxf  teat  IS,  as  it  seems  to  me,  in  releasebf  sbme- 
^^ffljf  mJicli  *oSiirWise  would' Tiave  l)een  a  burden  on 
^l^^^ttfe  ^of  dife  testator:     I  tKfnt  that  the  plaintiff, 
* ^lwWh^pBJ8*ttle' money  to  the  use  of  the  deFclndants,  as 
^^^xMtOT'aJril^' executrix,  has  Ihe  same  rights  that,' before 
**TO€»|ll^uleflt,* belonged  to  the  person  to  whom  it  was 
^fcdft?'*artdr  c^sequenflyi  that  he  (the  plaintiff) "nl^y 
*^HHgc  die  assets  of  the  testator.     To  put"  a  plain  case^ 
^w^pOBe  two  persons  are  jointly  BounJ  as  sureties;  one 
^Mt %e  aiurrivor  is  sued  and  is  obliged   to.  pay  the 
*%riBlfe  Mebt      If  ihe  deceased  had  been   living,   the 
^brofof  might  have  sued  him  for  contribution  in  an 
action  for  money  paid,  and  I  think  he  is  entitled  to 
me  the  executor  of  the  deceased  for  money  paid  to  bis 
^pae^aa  executor.     A  plaintiff  in   many  instances  may 
^BSte  an  advantage  in  proceeding  against  the  assets 
mner^^an  against  the  executor  personally!     The  ex-- 
'nSKtt&r  in  nis  individual  capacity  may  be  insolvent ;  in 
^TSIrcfiiar^cter  of  executor  he  may  have  assets  adequate 
io  answer  any  claim ;  and  when  the  money  is  paid  to 
%me  as  executor,  justice  requires  that  the  person  who 
t  made  that  payment  should  have  the  liberty  of  look- 
tOLtb  funa  which  the  executor  has  in  tbatc^ai^eter. 
e^^ecop^  count  is  for  money  had  And  received  by 
.'A^aefciidant^  as  jexecutor  and  executrix.     That  I  con^ 
.    "mSet  as  .itoncj  received  by  them  in  consequence  df 
VouVIL  Og  their 


faoft  pthflrm^lmne  odiMifeftaiittBUiiiiridn  bfindn^i^wfe 

mnkted.'fiohr  s  ^iniigRffoinitpji.ilialf. «the  aisiobalc(i(^ 

tuber .bblficK  be  t«ii)l  bi^er  bjr  bim  te  iMbe  «ilbe&{)eMli. 
iB<|{aare  the  hiil  anrivesr  tbc  M$t!itbr  .dKtts^  ^Md-rbit-jmi^ 
jonioc  redeiive»  ibe-  money*  It  is  poskiUe  Ihatibfl  9»lir 
jlotbavd^ific^ved  ttdyioe  fw  to  the  mode  in  ^titibb  itije.ip 
;|iB  appliod^  niitil  afiM  he ba«  applitd  itahtfae-ariSiMilr 
VQuxBB  of  adiitti»Btmtioii»  He  nay  beJillolfj^iilL  m>hffi 
ABdiwdoid:  oatyaoUy^  and  it  would  be  h^oA  U)el>dlle 
:ikariy^  Ubder  aaok  oircumstanoas,  sbouU  net  Jweubis 
itkfitiati  to  ibe  paid .  out  of  the  funds  ciif  Ibe  tstMoT. 
if^e.qveBtidn^  therefore^  were  ne^.I  abbuUi/bcbdia- 
fpaed. to  flank  that  an  actbn  Cbr  mmt^  hlda^M9* 
Jniead  by  the  defendant  in  hb  dbamciter  oflieSMMlfl|9 
dnigfat^  et  the  etcdtiDn  of  the  party  for  ipbo9oJ)tQe^(lt 
-Hla^.  leceired,  charge,  the  assets  of  tbe  Jcatlitmtijeivl 
Wjgfat^  therefore,  be  joined  witb  othei:  Icoodta^fpCribat 
-dhacription.  How  a  ooutt  of  eroMt  wjA  >^Qalj  ^ffilbiaa 
case  of  this  description,  I  can  form  no  judgmalibjijBvt 
the  authorities  on  the  point  are  certainly  so  strong,  that 
Jifed  myself  bouid  by  them»  andl  th4refi>E^iee9(d!r  in 
4lle.jodgment  of  At  rest  of  the  Gburtp';not  bfifeese.ii|y 
:reasdn  la  comrinoedy  but  beeaiiae  I  feal  ib^sii^  ll^l^^ 
ibf  jtboBe«iitiiorUtes»  .     .  u  >.  •.  •:  •/.  ^?>-iiiib 

>r.HoLSfini0iJ*  It.appMsi.totiileflleMly.^ttitlMM^  ^ 
^the^autkoiqikiao,  that^  tha:.diffirdAl.tfOHiitoiiii  this  ^kfriMT- 
!juao|i£adii0ti)ejoin^..  7bejiadoed«Mli(LMlf4MMliI^ 
^tticbiBexir:Adti9R.atisitigiwl¥»Uj!JiiiftbeitiiiM4fa^ 
(jtuioKf  ^dtJmi  (ufi  iiMwwjpAaAiaiidut^^ijyy  itb^mdlo 
rf"  Ji  g  O  the 


^id  alitit&d  toi%%iMkrlAiieMiiiMi  ^nadtMi^^fv  wify  And 
^sprkmheriiie  «tecatMj«^pdidXMtra(lpw»  od  hnenot 

iiU?«d  to  tbe  pl^tun»  itt9(  IftbatiooMt  lunlftD^ 
4teDe  in  the  ^«QiiMtioii^  ^Afgitig>  tbe  defendttnt^ai 
«McttUir  And  Meoutiiai^ilie  fdaioliff  migkt^  aecbrdiag  to 
4ii*  satbovidiMbf  ^haqe  hid  judgment  geoenA^  ^agaiotft 
<lliekD^  wMA  would  be  de  bonie  pmi^riks  end  nbi  de 
imU  testebrifi.  If  ibet  be  eo^  tliai  the  inly  veiiHiainil; 
^eedoii'  i%  Whedier  the  other  couitfs  aore  ef  a  eknibar 
ali8c»i{^oii9  It  is  quite  clear,  that  oa  the  tfaiid  cGnmit 
^tUe^ettfjT  i jedgeMDt  that  oouU  be  givea  wboid  Jbe  dp 
«tmrii  CMHIoifis.  That  oount  beingon  an  dconuntiUated 
-icH^monefdne  tod  owing  from  the  dafejidanti^ ; as .iert* 
*MnM(*aftd*e3G9CMw,'  the  only  pvoof  admisible  ia  smft 
'pilHPef^^tbe  came  ef  aotioa  stated  in  that  count. vouU 
Jb4^4U»'iaoeoftBC  isiated  reelecting  debts  dne^frpm  the 
fWitnOPr'hii«seiC>  Ae  to  the  first  couiit,  there. floay' he 
^•diie(doilb&  I  however  think,  thattupcm  tbe-authni^i^ 
^^tiiMf  tbejudgoieBt  on  that  count  might  be  dq  beob 
ie^tatdria.'..'   . 

"i  iLMniB»njBf  Jv  TTharO:  may  be  sometdaiibtas  to  tlie 
^M^eottnt  of  tbia  dechita&in;  &r  althoagfa,  ges^raly 
inpeekiAg^  ]lfene  admkiiatwivit  canoot  be  fdeaded  Isb  a 
charge  subjecting  a  defendant  to  a  personal  UabSiijt^  f^t 
a  case  may  be  put  where  an  action  may  be  brought  by 
'id  ^lttbiiffJe}[;fi|M'  ft^dttfeadaot'^^  ch^metec  of i  exe- 
-Mifoi^  fdt  ittioney  pfl&d  u^  his  um^  :  9»ppaM  .:diitt|iA 
'flAiaffWhiidbeeeibe 'bound  i]oinily<w^b.a^testHtt>r»  and 
-ftli^>tik4Mi|ihad'pttid.tkeiwh0lfrdebi^«  .lisbould.tfaink 
ofidt^'iik  jliditiifiiigi^  bai  oonegr  |Hd;to 

ddt  G  g  9  his 


jUbsT 


4St  CJ^BBitt  MIGHA£LMA&:TBftM   ' 

IBm       kb  UM^bt  be  8iJkp|»ovtecb:  m^  Au  tbeipteiiitiff  woold 
beenlHItfd  <&*jiidgnenlld<^booi»HK^^         As  to  the 
lUrd^oUDl^  th^  dm 'be  no  dicHibi;  tbfit  %  charges  tbp 
difeidftnU  IB  ihttiV  repretenditife  4)ba)FfK;ter,  «qd  tk$M 
ibe  pkmtiff  b  entitled  le*  bevdjudgme&t  de  bam» 
tetatorx^    Tbe  qwetion-  finr  «s  saainly  arises-  on  th« 
seccmd  eota4,>in  whieh  the  4ereiidanls  are  charged  wilb 
having'  received  money  in  their  character  a(  eoieeotoit 
and  executrix*'    The  question  is,  Whether  that  riaakes 
tbe  defendants  liable  in  their  representative  character,  so 
as  to  warrant  a  judgment  de  bonis  testatoris.     All  the 
authorities  shew  that  such^  a  count  only  makes  the  de-^ 
feUdant  lUide-pevsonally ;  and  it  appears  to  xaej  tbultif  lU. 
case  were  perfectly  new,  that  would  be  the  correct  view  of 
the  law  n^on  the  subjeot.     Upon  the  detith  of  i^  t^Mtir 
an  executor  is  botrtid  to  pay  his  debts  in  a  certain  oftkr  ^ 
first,  debtd  dab  to  the  croiMn,  then  j^gttieiit  liebll,  ttibii 
speciklty  debts,  tod,  hstly,  debts  on  smlfrfe-  leoAMd^ 
Bat  these  last  must  be  debts  of  tbe  testfttdr^   1iiEdik< 
case  ther^  never  was  any  simple  cohtiMt  debt  bwinp 
from  the  testator/    The  debt  stated  in  the  declaratUMiw 
a  debt  contracted  by  tbe  defendants,  in  their  4dumMQ#' 
of  executor  and  executrix,  by  their  having*  received  a 
sain  of  money  to  be  paid  over  to  the  plaintiff  ^Thftk.is 
a  debt  not  contemplated  by  the  law  in  the  rule  laid 
d<iwn  as  to  the  dtder  in  wkicfa^  debts  aneta  be  paid.    Itf 
the  te8tat6i«  m  hi§  lifetime  had  been  indebted  to.  the 
pkuHiff  ibr  moMy  kad  tuui  received  lo  bis  u^e,.  ^^« 
would  is0t be  aajriqieetBo  appropri«ti^a  of  the  nupif^e]; 
mivdeMBltathepllaletiff's  im>;  biut.tlmt  woQe}^  OH'^e 
deblb«f  «flbe  ftuAator^ /^^ould  lm¥e(goBiSt  iii;tp,.his  flp^eir^. 
fiiMbi  Ifiid'We  ddrt'  aini»-ha<#e  b^eii*.pflMrOu^toe  i^q^ 
linids  in  its  regular  order*  Bii^#here  an  executor  reeeivea 

money 


HMtt^  ioihe  ;u8<^  4f'A  fiiirtimtllv  i|i(iir»bialj  it  optratoi  l€fl9H^ 
as  a  speeific  HfyfMpriatbMi  of' that  noa^y  belimgiog  to  TTT? 
the  pttlyf*  aud  he,  in  bio  }tidMdMl  c^noity^  mvAt  bi  y^ 
AuMe^fiMr  die  moMy  ^  iMAreit  it  Has  ootUogtodo 
with  the  accoanti^  of  the  l^ttttor.  For  these  reaioii^  I 
am  of  opinion  that  the  second  ootaMi  cannot  be  joined 
With  die  lOiird,  and  that  the  jud^ent^  theveibfe^  mnst 
b^ibr  ^  defttidaats* 

Judgment  f4ir  the  deAndantSr 


JontflBB  Bbktb  against  Henry  Ei0HJi]i  Bipsooo..  ruetdi^ 
AiSSiiJWSSlT  on  the  following  protnis^ry  .note :  —    Wh«r«  a  con. 

X\:  ^       ,        .     1     -M^      T   .«x^,    tract  was  made 

.  .{  ,1      .  London^  lOtb  M^rch  1821.  fortheialeof 

■r        t'  an  astftto  at  a 

,irJ9n,th«  isfcjM^  1S2S,  we  promise  to  pay  to  t7a5«p^  eerudn  price, 
JEb3ffl£^*»  W».«eGmtors  or  administrators,  at  the  house  JJjjJ^'SI^t  ^^^ 
^Umrs^^Swdiach,  Tuine,  and  Co.,  of  Liverpool,  the  J^^^^^;^ 
^yiO/of  3968/.  for  vi|lue  received,  in  second  instalment,  ^^"^^^"j^ 
witkuintms&t  included,  as  eacpressed  and  specified  in  terat,  caicu- 

lat'wl  at  Gim  pcf 

aotieamtat  fpr  th^  sale  of  bis  moiety  in  plantation  Meien  cent,  per  an. 

'  "  *.    -r^  T   t         "XT        A  '    '''*™  S    •Od  pro- 

ife^  Skmgi  in,  the  colony  ot  Dmerara^  to  vtow  JS^on.  ^„ofy  notee 

■  and  tf»#^  wfaidi 

^ea,  the  generftl  iasiifr.  At  die  trial  bcfoee  IkOrd.  Tmh  ■wm  cdkd  in- 
teWfo*  C.*,  at  th«  GibTitt/itf  *itti«8B  befonMiiriaeAMi  STa.^ 
tenft  i8«fr,  at«i«ctwM ftpa»d fot tfce^Maintifli  suiyeii SSStiST^ 
tti«A*ph»loB  oftMfrOoaiStOD  tl»id^wn»«to«:  . .  :  ^^a>, 

WK>"'ffifett  W^  llli^  ,««MM'  «fl  iSfcMKMirtiMt  jAefarMs; tMt uwrioui. 


**  r  a  ■  ■'  t 


^^.,  tfifekction.  iraetibtt'Wds^^atiljl^' presented  for  payment 
oh  lAxe-OdylH  became  Hie  i*t  the  house  of 'Mesrf^.  Sinrf« 
tdiftf  TltofWi?^  fttitt  Co:  df'lliWir^Md^  mejtitiohedin  diesdStf 
nbtfli'itia  pAyriient'i^te  refitted;  -^    - 

'^Theagreemfeiitllftfefred  tb  in  the  note^  Wid  Ae'ac-* 
comt  made  oat,  settled,  and  signed  between 'the  patties ' 
at^thetimi^  were'asftJIows:  •         •  •    ••  :-  •  -i' 

'Hie  former  incited  ^  that  Joseph  Beete  hatfc  coh^ 
tr&cted  'And  agreed  with  the  said  Jbhn  Ifewtrnkt'^He 
ahfsolute  sale  to  fahn  of  the  undivided  moiety  or  hitf  part 
oT  him  the  said  Meph  Beete^  of  and  in  the  plantation 
deilied  Meten  Mere  SSor^,  and  the  lands  in  MmseriinSij 
BtA  all  the  bnildings,  cultivation,  slaves,  ^^isSttiT^'j'- 
cfttt^e,  and  otKer  appurtenances,  plantation, '  imd  hti^i' 
bktadry  implements  and  utensils,  and  aff  cdflbe  'a^  d^dP 
stdck  oh  hand,  and  every  thbg,  of  what  di^iftAhitaafi^ii' 
sc^^rifi  fliereunto  belonging  or  appdrtaitiihg,  'Uifll(9ti' 
any  exception  whatever,  at  or  for  the  pride  W  Mi&w 
iBy<im.  sterling  money  of  Gretd  ^fiiain  <B4Aig^  tMP 
balance  of  an  account  already  drawn  anil  stated  byvl9i^* 
SfBLxA"  Joseph  Beete  and  John  NewtoUy  and  In  tended  *S#  Ykf 
s^ed  upon  the  said  Joseph  Beettfi  signitrg  ibeffj^S^SL 
power 'of  attorney  hereinafter  mentioned)  y  wKith  ^^jffltt 
strni  of  16^000/.,  together  wtt3i  interest'upbki  tb^'ie^tfeM 
jiroftitlssory  notes  Itdded  ther^o  Idr  the  tbn^'  tKsy  Hfi^ 
fo  nitt,  an*  whteh  an^  Wtt)le  >tnd  stated  te'^Hftr  te6t^(if 
Aese  pr6^en(s,  and  to  be  dated  restpeetively  tiie  Kn^  ^ 
^tt^'hiiittnt  teonih^bf  Mt&t^i  Ml'  d^i^^gMd^t^'  ^ 


^?wd  tp.jwirplffts.^  oixh^^k  Jo^i.^ft^,  hw  %  wdq 

J^<WQ?4  iS|^»  nwiiyi4e4,  njoifix  pi;  h^  p^i®f  and  in.  tfw?  t 

saylj^ntotiop'lw^cj^  biiildingjs,  cpltf,5ra^oii  4lv#3>  A»rt , 

nf^irc^i.ica^tlfi  3tock  ia  bjw4^.3iv^  every  tbipg  thiweuntOA 

belonging  and  hereinbefore  meal;ion^,  the  property,  ojfi 

th^^si^^  Jhf^  fie^fX  pv  fcp  the  said  price  or  sumfof 

ij^OOOf,  tp,  be  pai4  at  tlic  times^  including;  the  m^-. 

interest  to  be  added  thereto,  l)y  tbeiastabv^tf^  ani^j  f.% 

tbp^^i^^  spetfiSediQ  the  said  aeveral  promj^pry  ppted 

8^((^  ft  ,the  fpot  of  these  jxresentsi  as  agreed  TM]K>At 

hff^Yfp^  the  said  Joseph  Beete  and  Jojin  NeuOouJ'    The 

i^lTl^i^cpent  then  cpntained  a  declaration  that  pl^tift  for, . 

the,^ppi^idaratiDn$  therein  mentioned!  di(^  sell^  ^.  ((he, 

ft(^ifff9f^  ilhereiabefore  ispect&d)  to  John  Nrwtor\ ;  and  h0 . , 

a^^ffff^^pe^  to  execute  on  the  10th  of  March  (the  date^ 

ofoi^^  W^.  ^  power  of  attorney  to  A.  B.  .and  C»  to  pa5$f 

'h^fS^i.^^^W^P^t  of  the  estate,  &c«  to  Nev^on^  Accprd-^ 

vf^^,i^e  qus^g  laws  of  the  colony.    At  i\^  foot  oC 

^ff^G^  of  agreement  there  was  the  following  J^c^^ 

pjiffagdwm»  signed  by  the  plaintiff:  <<  I,  the  undersignedr 

J^fffpf^  l^^Ui^  do  hereby  acknowledge  to  have  recpivfdr 

c^^4  jfi^P9>  the  said  John  JSkwtm  the  Mv^n  seyenil, 

Kf99^qfS  Aotes  hereinafter  nientioned!*  respectively 

fttf^et^  bjr  the  fl^4  J^f^^,  N^wkm  and  Henry  Fitter  Sloof^^ 

^^g.lb^mqopimt  of  thj^^siad  siuuof  le^OOOl^^  the  vpnc^ 

>flS?p4^W09f'^^  the  ^#d  pi|rqbase»  and  .the  b^Jwce  oJ| 

^e  f^ifl  apepujot  ^tedbfstweeft  then»,  the  said  Jaseph^^^ 

^ «^f9Af  ^fi9<<^9 .4Sri^esai4  tog^t^r witbi^terest con 

t^  ^j^d(:Stt^i!^.  l!M|OOl.^^e<|.th^reta/of?.tk^tiinei  ihfi 

mtP^f^kl^  ^^  toTP»>f  maWng  in  ^«JkipI«epri9P«i4 

fQ|]^  notes  were  then  lidded).  The  account  stated  between 
6g  4  th^ 


4M 


BtBQOODi^ 


^£6     -  .CAaegaaamcH^vBF^iifr.gEiii  ^■ 

fiw'MmtaLirams  or.mooq^.mmoiiiiiuigiin  ib«»ifrli»te to^- 
9,00(tf.,  and  the  balttide  in  tvvpAr  iof  tbe  pAaittfiff  iMT 
stated  at  16,000^. '  ThioiiSereactnaitidi^iatfaeiiaffftel' 
promifism^  notes  sat  fo^  ^t  the  fboH  itf  tha  ^MMnaiiC^ 
(ofwhiah  4be  ikHe  in  (jpieation  i«w  tkafe^rth)'^^  'irfte' 
the  rate  of  6  per  cent,  per  annual,  being  the  legal! 
int^est  for  money  in  the  colony  of  Demerara, 

The  question  for  the  opinion  of  Ae  GoUtt  Vf^  KHie* 
ther'ibetmnsaetion  wBfforwas  notusurl^i^-  '  ' 


Armttrof^  Ibr  the  (rfaiiitifi;  .Ther»  is  nolfciiig  ttfuftow 
in<th»  DOOECCpet  between  these  parties :  Tl^  sImImk 
IBAfme^  ««  (6- applies*  only  to  the  l(iaB«te'forbeaiaoMr 
of  moneys  Barday  v^  WaknO^^u)  i>  winrafla  A0^«o«K 
tJMi  iathis  xsase  ivaa  ibr  -the  aatoctf  aactmtc  at  m  tUu>^ 
tait^  pM^  tt^Jbe  paid  by  insftrimeM^-  Ifc  ia  inia^  thtf 
the  esttamted  Yakie  of  the  eslbte^  if  paid  fe^4«u0ediatelji^ 
ito  16|(XM/r;  bat  that  «d  not  sialoa  k  lanuwia  t»«a»« 
ttacCibr  a  piiee.  to  be  paid  at  a  ialiirepeliod>  h'IimI^'ck-. 
deeded  the  1«»00Q2.  and  5  per  o^U  kilas<tet«  H^iiAM^ 
tha  transaction  were  cdourabiertha  imptttatioi^of  «eQigr 
might  ba  esttibUsbod ;  but  ib^^  is  no  doubtr  *at  i» 
real  -sille  of^tba  ^»tete  waa  ioiandidd^  and  tha  ONHforoff 
csteuIaitiQigthe'priae  wiUaiot  mstketheooatraat^ummaiiat 
Mfo^v^  BlAfkiitds  (^),  Dot  V,  BNim  (4).  No  qoestioil^ 
oooM  h»^d  ^isen  \mt  lot  ibaiMrd i»a&rtt^ intgbdiited 
iuia  the^ngfteateai}  tba%  ho\ae««ri  ii4U  not  asah^ibgii 
a  %iy!|^iKdft«h.'H)  4n  4tiiM^^  Tteaafei 


(a)  \Bm$^S&,  (6)  lOitt^ild/        (c)  JWl^  ^, P.  C  SSS. 

in 


IK  tmMamm :iiiM  ta  lamiumAV.  m? 


faoirwn.0f  ttttocir.lrpiiUj  b^  of  theisbnft.Monted  bjp^ 
thia.jiotw  tf((|«r  >tbfgribe<i|MedM(  1  for  Hueh  JbnbcMiDM: 
nosmHiiuiitfif  iotQiwb'iPMvc^pnadyiBewrTed^.llieiiDte 

GimfitaDQa  cORMilatielV'  ^^*«i*n^niilll^tf  thtf*  oreataX  lOBfla 
fimAitb#(;.^«r  JDmar  y«.^m  (a\  iwWr%  for  tb^  purabfts^ 

:,f^<r^fc#.Gwtr^  Tbe  DptP  niK^  wbi^b  tbu  mUm  ia 
broogbt  was^€ip»  jp  pcafprnapce.of  m  iMWriovs  flg^fepi 
ni^ot.  1%  i%  upon  tbe  fitce  of  i^  expressed  lo  be  **  for 
^9AiiW^i>ed:  m  seemd  inetebMii^  wilAi  interesi;.  in? 
cbiiM^  «a  expimsed  and  apefified  in  ffgneemeni  fon 
99k^'\8»,  hoolm^  ettbat  egiieeiiiefit,  it  ff>peMs  tbut 
tbe  coi]aidenUioii«4non^  to  be  paid  for  tbe  eatate  was 
ISiQOOl^ ;  and  it  was  farther  agreed^  that  it  should  bear 
ilMfeit  Hi  6  per  QaH«»  up  to  certaini  fiiture  dejw  ep* 
W^Rtodi  &r  fffujt^wx.  of  ,the  j^inoipal  sum,  A  ppv^  i)f 
Hifip^y  w^  lo  be  gt^en  f^  (be  igtonediile  trwMfer^y 
th».>effAl^t  itd^usit,  therefore!  he  takto».tbiit  tbe amvof: 
IfidQCtii^  Iben  beeMie  diiei  wd  that  «tbe  .fiirtb^  hum. 
^Ipttatl'to  bft  pwl  were  for  tbe  fovbearsMe  of  thu. 
WdMKiL  iJimh  tim  ktntgfin  was  dMrly  Hiiiriolis^  in 
ttoteftiUm  giysHk.foi  siuna.greatly  .^Moediiig  tbe  Hfioei- 
MksllKi.jdM  tflgBlber  iriih  le^ful  ioMest:  i^p  ta  thA> 
liMilfi  wbufr  pomeiA  was  deferred*  It  99VWPh  •kOf 
ll»clhi'«Mi»fr#teM4  bskwatti  ttiejpertie%.^at  tbe  tplue 
tf  JlMieafatowasfXwiIMtedat8fii0PQAi  th$9ikcsed)lim 
.far  3Mtaia  iitaoift  of  qmJ^  anoaotk^  to.9<MMK>i 

the 


18^^ .     the  rem^tivipg  i6y()e(tf^i^|^-tl|frer<l¥«^  hnyp  h^^ii  M4r 

iSlKT& 

against       p^me{Ug  could  oojy  ( tie ,  nude  rfor  .the  fprbeacpiio^  of 
^  that  sum.     The  case  of  JFiqifer  v,  Edwards,  was.  "yerfj 
diffiar^t ;  there  ^lods  werea^stiiAUy  sold,  tp  be  paid  £;»:.: 
at  a  certain  time ;  there  was  no  engagement  by  thea^^!^ , 
ta  grant  any  forbearance^  and  the  larger  price  which 
the  buyer  was  afterwards  to  pay,   in  case  he  made 
default,  was  considered  as  a  penalty.     In  that  case,  too, 
the  Court  placed  some  reliance  upon  the  usage  of  the 
particular  trade,  —-  a  doctiine  whidi  h'  appears  very 
difficult  to  support.     IB^ylqf  J.  When  did  the  money 
become  diie  which  you  say  was  forborne  by  the  plain<» 
tiff  ?3    Immediately  on  the  setllemtBt  o£  th^'#oe#Mffi[' 
and  the  tnmafer  of  the  estate :  the  plsintilF7migjbl^,l4|en, 
but  for  the  promissory  notes,  have  mammined  an  .m^M: 
for  the  amount.  ?'  .t.  \.^^,^ 

•Lord  TxNTBRiNSN  C.  J.  The  «aae  wbipk  ia- imirl 
presented  to  the  constderation  of  the  C!9Mt,,«r»es  <iitfct 
of  a  contract  for  the  sale  of  an  estal^  andjOOtibr  th»> 
)oan  of  money.  The  agreement  was  ftundeii  pMtly; 
upon  what  was  considered  the  present  pticto  of/the'eMMe^ 
and  partly  upon  what  was  considered  itajmoetfpMi  9^: 
at  a  fiiiare  day.  The  only  difficulty  has  ham  <Mxafiw>ildd: 
by  calUng  the  difibrence  betwe^  ihtae  ^t9|0)<^rilA\cfiiP. 
tereUf  but  it  is  our  duty  to  look^  not  aft  tfaftipA^fedde 
wprds^  bat  at  the  substance  of  the  i^maaclticMl^Mrf  He^ 
OB  the  one  hand^  we  shoald  not  pay  dttcnlSaiiiiMr^tbdt 
wopds  of  the  oontraot,  if  >tiieailbstance>:Offtliriteiil*ilirJ 
disfoatthe  proTisidos  ofithe  slaftntelaf  tbe  M^JMe^jokJ^ 
BO,  on  die  other  hand,  we  ought  Ji0t  to  rdy  iqpeb  <tha{ 
wocds,^  so  aa  to  defeat  the  oontcacty'if  ikisaibsfei^Qi Aa) 

trans^ 


BiDaooiK 


traUsacfioh'wIis  legal.    If'a^peAira  to  me/tiiftt  in  sufak       1897. 
stttttce  tbis  was  ft  cefttrattt  4br  tli^  tele  of  the  tsttite  at       — --^  * 
tU^  price  of  ^6,800^., '  to  be  paid  hy  ini^talflientd ;   in       against 
ibA  (here  was  no  illegftlttf  *    I'he  defence  set  up,  there- 
toire,  faSSsj  and  the  postea  must  be  ddiTered  to  the 
plnttCiC' 

FoflCea  to  die  plaintiff 


Cjuemsnt  flsgroiW  Fisher.  N^^^iiu. 

(In  Error.) 

npHiS'was  a  Writ  of  error  from  the  Court  of  Commoa  Dcciandon 

•I  *llebar  The  first  count  of  the  declaratbn  stated^  fendant,con- 
thW^B,  flMv  at)  fte.  one «/.  Jw  Siocidale^  falsely,  wickedly^  Phlt  ud  pub- 
and  maliciously  did  print  and  publish  of  and  concerning  ^rtdngthe^' 
the  plaintifi;  a  false,  scandalous,  malicious^  and  de-  J^Tto^^ng  Shlf 
fiMMttory  ttbd,  containing,  amongst  other  things^  the  dibuTma"^^ 
fillie,'seandiilotts,  malieions,  defamatory^  and  libelbas  following,  with- 

out  ailegiog  that 

matter  fottowing^  of  and  opnceming  the  plaiati£^  that  is  that  matter  was 

of  and  concern* 

tor.i6Hj^  i^     It  then  set  out  the  £bel  pofaUshed  by  ingthepiain- 
SonMatoj*  which  imputed  gross  misconduct  to  the  plain-  .et'om  tbei^, 
aii;  iMdi  Aen  stated,  '<  that  in  Hilary  term  in  the  6&  ^^^t^f,^^^! 
T^Sl^f*,  Ae  plalntiflP  below  brought  his  action  against  ^^Srefate 
iStotitdtafefer^blisblng  that  libel,  and  obtained  a  vecdict  ^1^^^^^/^°^' 
ahdf  jtdlnhent  fbr  ?OQAi  damaffes;  that  the  defendant  no  innuendo  to 

^     l^  ^  connect  it  with 

ivaH  nuDwiBg-the'pismises;  but  ooDtrivin^  8sc.  to  injure  the  piainUff: 

,-..^.-,  _  *  ,•  Held,  upon 

tbdipMiotaff  tn'his  gpod  name^  and  to  oause  it  to  be  writ  of  error, 
belic^redtbat  die  said  libel  ulnas  true^  heretofere^  toN^it,  wasbad.^"" 
onv'  '&C4  at^  &0.  filsely  and  malioionsly  did  print  and 
publisfe'of  sbA  conecflning  the  plamtifi^  and  of  and  con^ 
cMbin^'the'sakiUbel)  and  of  and  ooncevniag  the  said 

yerdict, 


G^iamif) 


fioMtoijriaiel^^rataiiddgth^  fidse^BcuicbloiiB,  miltetABs, 
d«fi»iDttor)^,  «iid  fibeilo«B  idattoifdlbmrig;  <lftafr  10  ^t^ 
aiQr/'    IlriJbea  litiotidiafliibei^dpaii  whid>  B»<qfloWidii^ 
tttftiod*    The^woodcMOlialttedy'  HduttbedeAmhott^' 
fiirth^  QoatriTifigv  &c.  jon»  fte.  atv  &c.  frlselfy  ^idaMB^^r 
aod  ioaljckMs]^did:|Ntinli  and  puUisk  ofvaA  condtMiogi 
the  aaid  plai^tifl^  nod  of  assd  conceraing  the  ami  'firsts 
mentiODed  Ubeli  and  of  and  ooDceming'  tbe  said  wnliet, 
a  obtain  other  false^  scandalous,  malkiotis,  aitid  defium^ 
tory  Ubel^  oontaiaingy  among  other  thinip,  thecfiilaei 
scimdalousy  malidoujSy  defiunatary,  and  libeH^us  maHcr' 
following,  that  is  to  say."     It  then  set  out  the  libel,  ^iok 
purported  to  be  a  dialogue  between  Siockdale  BXkd  a  per- 
son natned  Harriitte^    There  was  no  ianuendo  ihtmHiug 
that  It  related  to  the  plaimifl^  nor  dkl  it  appeav^romUM 
subjeotHBQatter  to  rekite  to  him,  nor  did  it  appitemecei^J 
sarify  to  ndate  to  thd  libd  in  the  first  cdtml^biil'ltialiii 
l^ged,  iJMit  it  woidd  be  hard  to  pay  far  tamlh,  and'  «hiftiaH^ 
which  Harriette  had  written  was  in  subttaneetrueJ  ^Tltti 
defttidant  below  pleaded  not  guilty*    At  tf)e'«rid>flw> 
jury  firnnd  a  gemrri  vodietibr  the  plaintifi^  with  thhej^i 
poands'dainages;  and  judgaaeBt  having  been«qterad  ip^' 
for  the  plaintiff  generally  on  all  the  coiinta^  the*  Mcevd  * 
was  removed  ihto  this  court  by  writ  of  error,  and  on  a 
former  day  in  this  term  the  case  was  argued  by 

*  Platf  for  the  plaintiff  in  error.  *  The  second  coiinl  is' 
bad,  and  the  damages  being  general,  the  judgment  ihusT " 
be  reversed.    The  second  count  al](^edi(  tjiat  the  de- 
fendant **  pubhahed  of  and  concerning  the  plaintiff  a  libel 
containinir  the  ialse  and  scandalous  matter  following/* 

The 


iN^fflfl  EiiUktt  IlUikr  dilCBORfiS  PV.  Ml 


The  fikel  ivf» iftm  adi^Mt^iliBt  Mkii^^iMn>my  irbigt&      Ittf / 

amiiDg  llie  pteiatMlg)  nor  did  jl*  li)»[^i«'by  the  tobfle^ 
^Mjimttcr,  Qor-waatbeife  Mif  ibnMndu  to<ioiiaeci  chif 
lilMJBoiA  tMtter  utoh  tb6  pkiMiffi  »Noir$  dOioag^ftb^ 
4eftfidalit  izrf}^  tkYB  published  m  il6el  ooBc»|i|i{ii||f  'tfl«' 
p^nUnH^.it  (Acw^*  fbUoir that ^ the  Hkel  MCottC'iMT 
ecarotrtiii^  lite  pbundiE;  Tbsk  oKigbt  to  flppMr.eldMr  bf 
QteilnmO  oc  ftomr*  the  lihet  hself.  •  He  died  Mik  w 
Bfimkbnija),  JWe  KSttg  vi  jadl»t8n{b)i  iMnmn  t.  AgU» 

Hmlm  n  HaM^  (f)t  Cm.  Dijgesi^  ^tAoion  apMihi^ 

-^^MmMf^  oonli^    The  dedamtion  states  iihat <lfae  de^ 
IMwat  pnhBahert;  tbe  libel  of  and  oaneemngtkt  pkdn^ 
tsK  .  In  JSse  Yi  Marsden^  it  was  Mt  alleged  tlMt  the 
Kbd  wfo:  pebMsbed  ofund  conoerning'the  pbnhdff  ^  'llM 
eMml  .iii%hfc  Jl«re  been  bad  on  spedal  demim^^  for' 
n^fi'lltatbig  that  tb6  libellous  matter  tves  of  mid  (taiK 
emtiiilg  die  pleilitifl^  bat  is  goM  aftec  imdkt»  fok*  thai 
pWdtfff'bouId  not  have  retovered  a  Tcrdiot  imMsit!. 
hifi  fcaon^prored'at  the  tridl  tthat  tihe  UbeL-dUrelateitO'. 
lAm^Stef99ik!l  Y.  Hoggig),  Skmner  v.  GhoiAifl(A). .       '    '  > 
'•  r,ft  «  y,    .-.  .       ••<    .  CUr.iuiaeMife"-' 

'  iiof-d  Tekterdek  C.  J.    We  are  of  opinion  that  the 
seemid  coqnt  is  bad..    The  first  cc^ot  of  tbe  dcdarat^n « 
states^  that  the  plaint^  had  brought  an  action  against  ,' 

^      U)  1  itoi"*  226.  (A)  1  ANMd.  SasTo. 

one 


him,  ftdd'tlmt'Ae  d^fimltatr^contrMngi-^  U  kfjiifft 
lb«  phindfi;  Mdjto  €lMi6e  it  to  b^  lM$ev«d  AaVthe'litNl 
'WW  troe^  publhlMid  of  and  Miieernibg  the  pdfttfit^*4 
libel,  which  is  set  forth  in  diat  count  UpoRtbatli^ 
question  arises*  The  seCfcMid  coantdien  prooeeds  thus: 
<^  the  plaintiff  fllI(tke^  saith,  that  the  deiindabt,  further 
contriving  and  intending  as  aforesaid,  heretofore,  to  wi^ 
on,  &c  falsely,  Sec  did  print  and  publish  of  and  con- 
coming  the  plaintiff,  and  of  and  concerning  said  first- 
mentioned  libel,  and  of  and  concerning  the  said  verdict^ 
a  certain  other  false,  scandalous,  malicious,  and  de&ma- 
tory  libel,  containing,  among  other  ^  things,  (tMiJUs^ 
scandaloos,'  malicious,  defamatory,  and  libefloa^  Mhttter 
Mowing,  that  is  to  say/'  without  alleging  dfatlhlstfpHfi 
ticttlar  de&matory  matter  which  was  afler4irai(AsL  Mt^Mt 
was  matter  of  and  concerning  th^  pldntiff.  Siieh«a»)jA^ 
gation  would  not  have  been  necessary  if  lh«relMd4teai^ 
hi  the  Ubel  set  out  any  thing  wbieh  elear ly  appUecl^tO'U^ 
plaintiff,  or  any  distinct  innuendo  so  applying.^e>fibkt 
Ions  matter,  or  if,  upon  the  perusal  of  tbi^  Mattar  aeti6U(V 
it  had  manifestly  appeared  that  it  relttted  tO'the  Hbd^in 
resp^t  of  which  the  plaintiff  bad.  XMovered  dsMftgoa. 
But  looking  at  the  libelloas  matter  set  out-'Jnc  'th^ 
count,  we  find  the  initial  letters  of  Mr.  iStoci(fAr/^^iiaib(M^ 
and  the  name  of  Hmrietie^  ansd  the  libel  alleged  '^t  tt 
woald  be  hord  to  pay  Ibr  truths  and  that  aUithbt^htek 
Har¥iMe  had  written  was  in  tidfbdtariccT  trflel' ^'^If^ 
upon  reading  that  matfer,  it  s«ems  16  me  ^^f«^-imt 
possible  to  say  that  it  has  any  relation  to  the  plkiiit^ 
or  to  the  former  Hbel.  There  is  no  averment^  \liattlie 
particular  matter  is  of  and  concerning  the  plakitil^  or  any 
innuendo  skewing  that^'it  related  to*^  plaintiff' or  any 
■  thing 


iNltflfi'EilMMJiaBeilU'dKClSOSfaS.JV.  «6S 


Cuonw 


xdftte  4^  bim,'  Wo  Ase^.  Ib«r0fore^  lof  ppinion,  that 
Ae  ootiQt  19  not  gQ<4i  The  ^consequence  i$»  ibst  the 
jud^pneot  most  bo  iwecse^f,  ^d  »  yeoire  de  now 

" .  i     iJiftdgn^nt  oflbe  Court  pf  Common  Plea»  re** 
:.r    nWsmA,  and  a  venire  do  novo  aivard«d» 


-l-i  111    I,;. 

^Oii/s  w-The  ^iNG  ^oiw/  Majiy  Somerton.     ,       ^^J^^li^. 

XNDIGrrMENT.chiirged  that  Jlfory  Somertan^  late  of  ^^^^ 
i  jiiAs  fMilsh.  of  Furton^  in  Ihe  county  of  Samene^  on  wf.  J9.,  on,  &&, 
^{lialioCiAfetyA  1887f  at  the  parish  aforesaid,  in  the  ymmLr j.^ffT, 
AHdjQOOitty^  being  then  apd  there  servant  to  one  Jfa^g*  5iy,  &cT2^« 
SUUkefibfk  Ihe  same  day  and  in  the  year  afi^resaid,  with  gjj„  "nf  ttoe 
Sx^lJUii  fixws  at,  &c  one  rin^  &c.  then  and  there  ^^^f^^^f 
bdooe^g  ,to  and  In  the  possession  of  the  said  JaspfA  i.^''"\"*L_. 
MMgh  and  then  end  there  bcang  the  goods  and  chattels  ^^^  chattels, 

feloniously  did 

pf  Ihosaid  Joeqik  HelUer^  then  and  there  from  the  pos«-  steal :  Held, 
aession  ^ditia^haid.  Joseph  HtUier^  feloniously  did  steal  import  of  the 
And  tdke  against  the  peace,  &G.  The  defendant  was  fo^  Uilt^.^'was 
gtlilty.jat.the  Snmmer  assiaea  for  the  coonty  otSomers^  j^sTlt^^ 
Md.iF«4  Kc^ndged  to  be.  tmosported  beyond  the  seas  11,"^^^°^^ 
foMithe  term  of  fourteen  years.    The  record  having  been  ™"*<^»  •"<* . 

^  ^  that  the  mdict- 

Itemo^ed  into  this  Court  by  writ  of  error,  the  errors  ment  theiefore 
Asfi%ned.«wer^  that  the  indifitment.  did  npt  warrant  dile.  judgment  of 
jlldg9if«^  juasi^uch.as  it  was  not  sufficiently  al^ged  or  for'rourteen^° 
abewn,  tlmt  tjhe  pri$oner  was  the  servant  of  the  ^id  ^^'*' 
J^p$epk\fJiiUieri  or  that  the  prisoner  was  the  servant  <tf 
tb^  said  j€fseph  Hettier  at  the  time  of  the  committing 
49^il^  l^K^pyt    Jiheiw^ft  w^  flo»?.ftrKiiftJiA|jr     _ 
cnf<i'  Bovtpass 


1827.  Ampass^tajt  tat  tile  prfaonel'/    tlie  jS^^SBk  ^ 

j^^^^     transportation  kir  fburteen'  years  is  hot'iiuffinUjBt  Wf^ 


the  indictment,  unless  the  prisoner  Was  tb^'semut^or 
Hettier  at  the  time  when  she  committed  the  tSRl 
First,  it  is  not  sufficiently  averred  that  the  prisom?  iras' 
the  servant  of  Hellier.  The  charge  in  the*  inSttct- 
ment  must  be  direct  and  positive,  lZ«r'*v.  Cfa&>^ 
husC{a\  Bex  v.  Whitehead  {b).  Here  there  is  no  Unci 
and  positive  charge  that  the  prisoner  was  the  servant  iX 
Hettier.  The  allegation  is,  that  **  she  being  the  aer^ 
vant  of  Hettier  did  st6al."  That  h  not  sdfBdent! 
Where  the  participle  is  connected  with  the  verb  it  is  an 
averment  of  a  fact;  but  here  the  participle  is  nnoRi* 
nected  with  the  verb  which  follows;  Lon^i  csa^'(c). 
[Lord  Thiterden  C.  J.  Mary  Somerton  is  the  nominative 
case  to  the  verb  steals  and  the  words  '*  being' tlie  sir* 
vant  of  Hettier^**  are  a  description  of  the  person  ol^ 
Mary  Somerton.  Thst  is  a  sufficient  allegation  Aat  1(m! 
bore  that  character.]  Assuming  that  to  be  so^  it  tt  rat 
sufficiently  averred  that  tiie  prisoner  was  tiie  servant  of 
Hettier  at  the  time  when  she  stole  the  goods.  The  al)e^ 
gation  is,  that  she,  on  the  1st  of  March  1827,  "heihd 
servant,  on  the  same  day^  and  in  the  year  aforesaid,  ma 
steal.  In  Wittianfs  case  (d)  the  indictment  charg^,  thai 
he,  on  the  18th  of  January  aforesaid,  assaulted  A.  Porter, 
with  intent  wilfully  and  maliciously  to  spoil  hef  gtr- 
ments;  and  that  he,  on  the  said  ISth  diyi  of  jSmuny. 
did  maliciously  tear  her  clothes.  The  indictment  was 
held  to  be  bad,  because,  for  any  thing  that  appeare^Ho 

(«)  SXAj9iyM.IS68..  .      , 

(h)Saa.97l.     2  ffamk.P.C.h.%e.  §6.9.61. 
(e)  8  Qtktf  ISa 
Id)  Lmik*$  C.L.  4lk9ik,  Bm.md  t  Mmi,P.  C  494. 

the 
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iM  >Titt/£iwi»Ji  YsAA  uw  GEORGE  .IV. 

Ae  fpunHwjf  thnpiWuH  mi^t  hare  beei^  on  one  part  of 
-the  dftj  aad  tbe  teiuriiig  of  the  clothes  on  another-  That 

I  is  pncisdy  in  point.  Here  the  defendant  may  have  ^o*^ 
tbe  aenrant  of  HeUier  in  the  early  part  of  the  day^ 
but  not  his  senrant  at  the  time  when  the  theft  was 
convnitted.  When  time  becomes  material,  it  ought  to 
be  qpectaUy  averred ;  and  as  it  is  not  averred  here,  that 
tbe  prisoner  waa  tbe  servant  of  HeUier  at  the  time  when 
the  theft  was  committed,  the  Court  ought  not  to  intend 
i^  Francises  case  (a),  Keafs  case  (A) ;  for  the  matter  of 
an  indictment  ought  to  be  full,  express,  and  certain :  it 
is  not  to  be  maintained  by  argument  or  intendment; 
F<mf%  case(c),  2  Hatokins  P.C.  c  25.  8.60^  Bexr. 
Cketre  {d^  Bex  v.  Steims  {e). 

Jkremjf  contriL  The  indictment  is  framed  upon  the 
%  G.  4.  e.  d8.  1. 2.  The  sUtute  doies  not  alter  the 
diaractar  of  the  offence,  but  only  increases  the  punish- 
flMOt*  It  is  necessary  to  shew  that  the  party  at  the 
liflse  of  committing  tbe  theft  was  in  the  'capacity  of  a 
atrvanty  in  order  to  apportion  the  punishment  The 
tnle  laid  down  as  to  the  precision  and  certainty  required 
ll  indictments,  applies  to  distinct  substantive  acts  which 
aitber  per  se  or  united  constitute  the  crime.  In  Hav>^ 
Uiu P*C,\}.2.  c25.  S.6K  it  is  stated  to  have  been 
adjudged,  '^  that  where  an  indictment  finds  that  J.  5. 
[^pf  aucb  or  such  a  degree  or  trade,  &c.  as  brings 
withia  the  porviear  of  the  law  whereon  the  indict- 
is  fiouaded,  coounitted  such  a  factf  it  shall  be  in« 
tmdad  that  ba  was  of  anch  degree,  Stc  at  the  tune  of 

(«)  9  Str.  1015.  (b)  5  Uod,  988.     Skuu  666. 

(«)4Cb.44.  (rfj  4B.|'C.902. 

Vol.  VII.  Hh  the 


bciire  the  verb  to  which  i^  is 
And  ia  JtimFs  aaft<a)  it 
'  decided^  that  in  a  cfimiiMl  i 
feeiple  mpfljixkff  tt»  th»  paaam  of  the 

fdbvid  U>  Che  time  whw  tfa»  dbnee  k  atntod  lai 

paiticolflr  tinier 

Lord  TxKnBDftv  C  J.    It  it  w^imjIiIh  liMti  i 
penoD   who  reads  this  iiiiTiUinil  tarn  dmwht  dH 
imports  that  Mary  Somericm  was  the  acsmmt  of  . 
whee  she  stole  the  property.    I  agree  that ' 
)|^  wtbmimmi  or  argutneat  supply  any  thimg  whidi 
^  t<Mmnk>ti  the  guilt  of  the  priaoDci^  or  vhkh 

in  any 
tl  and  anderstand  th^ 
che  rest  of  inanldnd  ] 

if  it  were  lued  ip 
of  those 
ti^  4w  ^eosmes  ms&Meal  ionns  to  be  usei|^  #s.  sn  ihe 
ir  w«  were  to  hold  that  the  aUcgadoD 
ma   «a  ^mra  «  im  the  prisoner,  being  the  serranft  of 
^    ^''^i::.'^  At  «K  the  smne  day  -steAl  the  goods  of 
^  SiC.»i^  a£  net  impott  diat  she  stole  bis  goods  at 
n^  nmt  s^tea  dke  was  his  sermnt,  we  shonU  eiqiosa 
«M^«W95.  »  jma  reproof  expressed  by  a  rerj  learned 
«K  "Ktr  Kunmnt  Jnif^  iris,  that  it  is  a  disgiaoe  to  the 
4m  t)|||;  ^ramntib  should  be  allowed  to  escape  by  nice 

^ft   tL4.Mif^\^U    Ar.  747. 

and 
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add  €tptk>iis  objeotionfl  ci  ferm.    The  jadgment  must       1887. 
beaffinned. 


BatXiET  J.  The  case  of  Rex  ▼•  Ward  (a)  is  in  point, 
ekcept  that  in  this  case  there  is  a  date  given  to  the  time 
when  the  prisoner  was  the  servant  of  Hellier,  which  was 
unnecessary.  I  am  of  opinion  that  we  are  bound  to 
oohstrue  the  whole  taken  together,  as  an  allegation  that 
the  defendant  was  servant  at  the  time  when  the  offence 

I  oomnutted. 


•  LrrtLEDAUB  J.  It  seems  to  me  that  the  allegation 
is  sufficient  In  Com.  Dig.,  tit  Indictment,  6. 5.  under 
the  bead  **  what  is  sufficient  certainty,"  it  is  said  to  be 
^stMcient  if^the  indictment  allege  '*  quod  jL  existens  such 
an  officer  of  such  an  age,  &c«  fecit,  without  saying 
/IMP  emstensj  for  where  this  word  relates  to  the  person^ 
and  k  Hot  collateral,  it  shall  have  a  general  construc- 
4ioiK^-  The  question  in  this  case  arises  from  the  in- 
4K>Atiedon  of  the  words  **  on  the  same  day  and  in  the 
ye6t  dbfesrid/'  But  it  seems  to  me,  that  this,  which 
'b  inerely  nnnecessary  matter,  does  not  alter  the  sense, 
^d*thtt  the  judgment  ought  to  be  affirmed. 
.  i  i .  Judgment  affirme  d 

(a)  8  Ld.  noym.  1461.     Sir,  747. 


Hm  Kivq 
agahut 

SoMBftTOir. 


Hh  S 
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..   ^'I 


Wtdnttiaif, 
AoMmfer  Slit 


Where. bin «f,fr-«HE  inwr  of  these  eiues ^as  ati  i^oft  iJf'ftfe 

exchange^  paj-     X  *      <        »    C,    ■ , 

abieo>r«i9A/,  ^    .  ifidfcsM  ngMnsCtbe  acoftptbr  df  tfblll  Bf^^efikti^ 
p^ntiTfor     fpj!  the  bOAour  of  A»  drvvrer.     In  tte*  &)^»ra9urfl'^rH% 


ti"2?dS;  4b^20(»b<>f  ili»«l6a6,in  parto  4)^yolid=  the  iW,' al, 

SSbJlShd  *«^»  ^'^^  a  bai.of  exchange  ftr  tlfi^lisii'a^ 

h^u/5  Sr  **^«*'  •'^^  "^  ^He&iMia,  Zton Am,  pftyuMfe,  a8ftjr  «yi 

drawer,  and  ^^ft^  gtgbt;  to  tbe  order  of  one  H^n7y^fmU«l^^\l^ 

when  at  ma-  -  /  •     •  "      fit 

turity,  accord,  .bdoiwd  It  to  thc  plaintiff^  that  on  Ihe-^tb^^tf^Wt^^^m 

^lu^cJ^J!!^  4h»eeLmt  year^  at».  &c.,  the  bill  wfl»  pt^te»(fi6tf  fe^P^A 

^TTOent  bo2^  wJ  Redman  for  acceptance)  who  tb^n^i^d  tlA^^fiiiA 

wdtiifjl^  ««ht df  U,  btet  did  Ddt,  nor  tvoald  Ihto/ W«t V^j^ 

Hddl^ln^SSLi  before:  or  afterwards,  accept  the  6ame,  dr  j^^dtesW 

tS"iid  th***^  df  money  disrein  mentioned,  but  wholly  i^ud^d^*  ^ 

drawer,  that  da  ^  That  the  bill  was  duly  protested  fc^  tiok^ta^t* 

nMnuforiay.  aacet  whereof  die  defcndent,   dn,  8te.',-'>hitt^  8btS$f 

mad*  at  ■  pro-  And  iheraupon  the  defendant,  ^tij  &«;,  «t<<fti^^fij^el^ 

^ll^MM  to  prareattkesud  trill  from  being  Miit  1)Mft>'«M3  y^' 

b%°e°d!^*  torB«d  to  the  diiiwei^  M  mider  the  uM^ptm^Wii^ 

«M  uDDecet.  ihQ  Mid  billy  dnd.nmte  It  fMyable  at-No/G/'E^HfCWi^' 

But  it  wu  out  Broad  Stmti  andUeUtered  the  Bill  M  «Mted{(J^ 

held  neccnaiT  .  •         4, 

thttpieMnu  indorsed  to:theiilnmift'Thitttii^bUI,'WM!ii>i«<bdSiibiJ 

inent  to  the  'i  «     r« 

drawee  for  due,  toUrit,  M  thsfiSj^  of  jiAtetttfj  ^Ma*' AA^M^^i^a 

u^a'!^^!!!'"  prese^tiMl  atilJbe  plaoe  inhere  tt?t|W>aiad<s  pt^VH^M 

Mdfo^t^^  saidrao««spladae^aBd4myHmit^thcfiQmofaXW»y^ 

j^d^I^^'  mentioned  was  dufy  demanded,  according  to  the  tenor  and 

armted.  effect 


GSftMAIWSi 


ut  iriA  EM^k^ii  YifAV  kW^  OEOfttJE  IV.  469 

eflect  of  the  bill,  and  of  the  acceptance  and  indorsement ;       "l  827. 
but  that  neither  the  defendant,  nor  any  person  on  account 
of  the  defendant,  or  the  drawer,  did,  or  would,  pay 
the  bilL  &<l    The  secoq4  coyntwa^  siipilaf^  w;i^  the 
exoq)tion  that  defendanrs  acceptance  was  stated  as  a 
geDeni^,/IQ9ep^nc^,ynd^r^ profit,  and  not  jasklng  the 
bill  payable  at  a  particular  place.    The  third  count 
f/fft^  i^iK^ptunce  by  defendant^  payable  at  6.'  Vhkm  \ 
jg;iH^/9r^tb<  bpQdur  of  the  dmwefr^  withoat  averring  a 
AnPWtK.jSmMtoMit  :to    the  dniwees.    The  fourth 
/(ftu^yfllMdrl^PQi  «be  third,  as  the  second  from  the  firsts 
^^yjikej^fOlfmX'mue^    At  the  trial  be&re  Lord  Tm-  ! 
fff^  f^  J^  at  .^^.GuUdkaa.  sittings  after  Muhadnuu  , 
Ifgp  M^ .  it^iiftpp^ed  that  the  bill  was  drawn  abroad 
bli/Sf^iW^th^  yowger^  and  indorsed  by  the  payee  to 
ffte  i^Dip^^i  ,  Qa.the  19tb  of  tktfy  it  was  presented  to 
lJ^9K\.40^Rm  tf^r '  acoeptonce,  and  protested  ibr  poii- 
f/PffVi99fP*''iGn^^i»  90th  of  the 'Same  month  Germaifte 
tifffifi^  jUpqeptod  ithe  ibiU  for  th^  honour  of  the  drai^ev^ 
Wtfl^  ^P^e^ive44»i  ;the&oe;  of  the  bill.'    On  the  SSd  ; 
0f  -^SMSki^^yva^ooniing  to  the  acceptanees  the  blQ 
iKpfAf^^Sflb  ^W4plPlV9•elMted  forpaytneotlothedKawees^ 
fWt(tR  t^i^.faQoqiftor  .for  faoftoor,  and  dishonoured  and 
VrSiff^{9f^9S^Pf9^omU  NotttieoftheaoiHacceptatoee 
fl^^Sffe'^Wffl^^i^tihcuiouiiof  theJUU  tnhen^  presented  fof 
iqnSf^^9f94rpM«iiseb  to  the  Aem^ri  batiiis  residence 
]b^^J9(fiH(^  oott^e^ed  that  the  fcoldsar  kv«a  not 

^>fm4^'m»ik  il^&iiv^r^ifof  tbeidifendtat,.ol9M(U  &fcl 
^jfHWPffB^Wt.ftJJ^A^^pW^^ff*^  »^^  jwe8eht>* 

meS^SfFiW^Wfk^iff^  Ae  jtomesk  ;and<pnitest  for  non^ 
IWa^^jJ*^  Aft^Qoeptnr.foiJlioootir  could  bei'taHdd 
»B»ilP^JWiii*ra«»  «4i fOhBWserf at  4nid  >th«t  Alr^  jlre- 

•h/.BV        t   -t.    .-.  I.        (a)  fsitnl,9b\.  </  •  .-  -- 

^  H  h  8  sentment 


K^i. 
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1827.       sentment  to  tlie  drawees  was  not  at  the  ri^ttiifte^  'ft>^ 

"■"■"^       that  the  bill  beinff  made  payable  at  a  cettain  tiAie  tUI* 

agomH        sight)  was  at  maturity  as  against  die  drkWees  OH  m 

14th  of  Jugtist,  but  it  was  not'  presented  to  theitf  m 

payment  until  the  23d. 

The  second  action  was  against  the  dfttwer.  Itl  Alk 
case  the  evidence  was  the  same,  afnd  the  same  ^jecci^n 
was  taken  to  the  plaintiff's  right  to  tecoten  'The  Lo«d 
Chief  Justice  overrated  the  objeetioti,  iemd  the  pMte^ 
dff  had  a  verdict  in  each  case,  the  defendant  Imvfai^ 
leave  to  move  to  enter  a  nonsuit.  iPbr£^  in  HHiHy 
term  1827  renewed  his  objection  to  tUe  jiIaiDtlff's  figlit 
to  recover,  and  contended  that  the  clise  of  Hhkrt  ^ifi 
Cazenove  was  a  direct  authority  in  fals  favcfdr,  tmledtf^it 
should  be  held  that  there  was  sotne  sound  distlnblioA 
between  a  bill  payable  after  sight,  and  orie  paytlbte  hftfer 
date,  or  between  actions  against  a  drawer  and  indors^. 
'  The  holder,  by  neglecting  to  preseiit  th6  MR-  to  ^ the 
drawees  for  payment  at  the  time  when  it  wH^  Ane^'^tt*^ 
cording  to  the  time  when  they  had  sight  of  it,  gavetfttb 
to  th^m  without  the  assent  of  the  acceptor  fbtliomMtr, 
or  of  the  drawer,  who  were  thereby  discharged. 

Lord  Tenterden  C.  J.  I  am  of  bprnibh^  'Aat  tfiism 
is  not  any  sufficient  ground  for  the  motiorij  eSthSr  oti 
behalf  of  the  drawer  or  the  acceptor,  ^fs  ^as'a'  bDl 
payable  thirty  days  after  sight  On  the  1^2di  if-JUfyi^ 
was  presented  for  acceptance,  and  Uiat'Raviti^  btth 
refused,  it  was  duly  protested ;  but,  the  drawer^s  address 
not  being  known,  notice  couM  not 'be  ^Ven.  '  Thi^hSU. 
was  then  taken  to  Qermaine  the  efder,  'aih!  A>ri''<b^!Mh 
of  Jufy  he  accepted  it  for  tliellbhoiif  bf'tti6' WlMHSf. 
Thirty  days  elapsed,  and  then,  itie  usCtdBii^^  bf  ^ds 

having 
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agtmut 
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hifrmg  hew  tdhwe^  ^.yf^  presented  to  the  original  1827. 
dmr0^.ii^|t(xUie  sf^Qepfar  for  honour,  but  both  refused 
fiijnucipC  .  Tl)e  first  qnestion  19,  Whether  the  drawer  is 
lUbldM^d^tbese  clrcomatanc^.?,  It  13  not  necessary  to 
decide  on  the  efiect  of  an  acceptance  for  honour,  where 
Jii|tp«|Beiit9i^t  for  pujipent  js  made  to  the  drawees. 
HtmifCB^lMtXDeot  mw  in^de  to  them  at  the  time  when 
Jihia  JbiU  jbecame  due^  .accoardiog  to  the  acceptance  for 
.^MWpr^  ^  I  tbinic  that  sufficed.  This  circumstance 
^iHMffgUAht^B  the  present  case  from  Hoare  v.  Cazenooe^ 
^Tbr.biU.in  that  ca9e  was  payable  at  a  certain  period 
$t^  daei^.and  jao  presentment  for  payment  was  ever 
.pa^?^  Ijp^ the  drawee;  the  decbioo,  therefore,  cannot  be 
jfitfQdff^.a]>faitthor^ty  for  saying  that  a  bill  should,  under 
^tbi^^^rpwiia^c^  proved  in  this  cas^  be  presented  for 
jHfoHflit  $0  xbe  drawees,  and  to  the  acceptor  for  honour, 
.9^^p,f}if|e£ent  times.  Such  a  rule  might  be  prgudicial 
Mi^  aji^f^p^Mr  for  honour,  and  in  the  present  case  it 
«iRpi^l4j))i|V^. compelled  the  jbolder  to  present  the  bill  to 
:di0,  drawee  eight  days  before  the  expiration  of  the  time 
^fUp.^ed  1^  th^  actual  acceptor  for  payment.  . 

Parke  then  moved  in  arrest  of  judgment  in  each  case» 
/i^,;lhe.  ground  that  the  declaration  did  not  aver  a  pre- 
^fiyn|fffBnt,  fpr  payment  to  die  drawee  and  protest  for 
Ifj^ijpajripenl^  rbut  only  to  the  acceptor  for  honour ;  and 
jfij^  t^  jpfini  a.  rule  nisi  was  granted,  agamst  which, 
ifin,^  fiHFP^  day  in  this  term,  * 

j^tjQlffiM^ j»bew^'Cpii9^  fii^t,  in  the  action  against  Ger* 

^g^9wn§,<^g  .ekl^p.    The  engagement,  of  an  acceptor  for 

,|ifl|]jfci)ir  i9,^^lu|g,  i)pt.coi^tiopal ;  it  was,  therefore,  un- 

JJfiWWX^lPr/e^ent  U^e  biU  fpr  payment  to  the  drawee. 

H  h  4  Secondly , 


Gj 
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thori^)  i^^6tigfh  the  i^OM  gixta  siu  ttt^pm^tt^ 
decteioln^  ak'iiot  satisfactory;     Eic  vi' <leniUii^i  dtti '^^ 
cepior  i^'m 'a  diflere^  altoatiion' from  a'dra#e^^Wi 
iflilcA^r't  %ut'fhe  ^eeeplar'tor  hohoiBLr  lifHated^ik  ^^ 
slunesitlLillM  a»  those- povties^a^oMitng'M  *6'.ctieiiilMirf 
xeferMd'^tOy  >l¥hk!h»  indeed,  pvoifesses  .to  ^M»cded^'on  Un 
thoHty}  and  hot  on  tbe  eoiiTenieriee^  tfafetlitlilg^t>'Atid^^ 
looking  kt'^the 'mitiidritles  titeiy  tbey  d&mk  ^ffpeS^^ti^ 
M^kifktSt  <  tb^  judjd;i&ent  t^efe  giVetu    ]^s^s  '&dt  JOSbl' 
ti^'Bills'ofS^eliafige,  s.  4»8.  is  citei^  "whidi'te  )ih<<e3tt)i«tt 
aniftotdfy  fbr  driyhifg  that  the  obligntiod  6f  tii«'at«i^ftof  ^ 
for  litondiir  is  absolute,  not  conditiobal  («»).-  'Thte^iLME^ 
'vy'BhineM[i)i  Mafyne,  p.  278.,  and  jFMAAr  «iMHi^A'' 
Cftdhge^  parti,  c.  5.  s.  197.  are  referred" tO|a!^'«pvfkiii|f^' 
the  reverse.  •  The  first  of  these  waaJ  an  aetid^  ibf^^be'' 
first  'iDd^ser,  for  whose  honour  the  faiH  had^beeif  p^' 
agftinsethe  acceptor  for  honour.  The  c\sstofn  ^asr/M^Mf^ 
on  thei-eco^d.     IBi^ieyJ.  Lord  Sar^i&e»tM^'«^c^ 
TA^mAn/g  on  the  custom  set  out^  sta^^s^-^^f^fls^^tM^ 
piDtestkd.  e.'<bp  noh-^ment  as  weUai  KcUHiiMpifaiviai^' 
werefinifhiii  baseiidd  Mtessary  by  the-costkM»'<)inniWir 
chints.''3    Ncpofrit  Was  -MNle  tbeiut' th^  s^bdHfl>  j>rt^^ 
sKMtAent'  or^^ibtkt«    It  is  true»  hti  librdbktp  tbttfifi A/ 
tfair  no^j««^ttoi¥wiJi'ttiflde^  td^9  iei]^!to<'»sii«HUd  fl^b' 

(a)  But  see  the  48th  section,  which  appear^  to  explain  an^.  ll!?*H^7r  ^^ 
43d  ID  the  tnanher  suggested  b'^  Xiori  jEllenborough  In  ffoare  jj  Caseno^m 

no 
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nok^iAjlfcdt^  ff(a^-^^m^\t9-ik  en  A.^k^  pf  erroc*       l^^?* 

E|M^iitiAiP0||b9,wl^>t$^^  is  .speftkjiqg  o£ 

t]MrHM4»risiMpqi9Sai[y'«rtQrd^.  tQ  giyii  tl|0  payer  for 
h(ii»HSiq  ff§wedy.oy$rr^^2iQtof^thiltjwi>i^.b.lieQQS^ 
s^r  jlrt>niot»  !lhe<)9QcifDl0n.  fi)r  honoar  liaUe'  to^  itbn 
i«drmie3^4^1>Ul>(&}'  Nor  iai^  bgr  ^ny  iMma  €^ip»  dint 
Bigd^  ipnttm  ya^saget  re&ir^  to,  CofOrii/  M  Qangei 
PKt  l9«<^bai;t.  8,»)4»  diaeiui^ifig  ib^  esig^t  potet  nowb^ 
%ft  ^^  Qliifrt(c)d  it  rngnald  x^tlier  seem  diat  he  is 
poiltbigi^i*  lba;4ll9fto  Biecessacy^to  nmke  thM  persons 
liMhbua&ESP^^aw-psynigal  %  SA  aoceplQi'  for  honour* 
tbftf^ry^w  f  of h  tfce  a^ng  <»rtwily  iii  Dot  ia  fevouk« 
tfetHftoVyiyqtiwv '  Tbe  Jbolder  of  the  .bill,  .out  of  in* 
<WlgMI09.A>>^/4tawQr» allows  a  third  person  Ho  iMHxpt 
%r,hji^<biP<iar  ;,iU^>woald  be  hard  if,  on  thpt  acooqntu 
bfuflf^ff^i^boW^  U>.  tlMu3  the  extra  trouble  of  preseatr* 
iigii^^rii^imd.  timo.  to  the  drawee^  Besides,  if  that 
«(ire<sarpi|eseoUQieiit  must  he  made^  both  to  thiq.drawee 
aa4)lhs^|aiH2ep(oi;vfQr  honour^  on  .the  day  when  the  bill 
b^dsni^  d4^ft:Mt  this  would  .be  .impossible  if  tbepartiea 
lifdA|9t>'^t'r40BMsid9r»hteMdistanQe,  from  each  .other*. 
%QPI^jF<.if  rer>S(Q99i¥t  prewotment  to  tbe  drawee  w«ire 
a«mag^ifitiU%b4r  ^eclac^iou  b  sufficient  after  *verdict». 
lMilpi6»id»^  the^UU  lyas.^af^  present^)  and  payment 
<%AHlMdflil^i  huti  that  oouUl  ^ot  be  true,*  unless  it 
MBtoIM9WlMei.')bpth/tD/tbc^  dr«,w^  and. the  acceptor 
faii^MSM^W^  i£ijiiiOh  jpi:^MMim«i;t  be  neci^isary.  In 
Stitmmdiy<fSMb9^i4Ui^  iwiia.  beld» . that.  the» amission 
^ijP:  tiHBHitwo  AiC  protest  ^was  only  matter, of  fi>rm^. 

'  (c)  Ae  part  1   c.  il  art.  5.  (rf)  Doug.  684.  lu  144.  , 

and 
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1827.       and  coald  meti)*  taJten  adrantage  of  oa  geiMnl  de^ 

^J— ^     m»rrw..Hwi«boi«pro^«f«ichp>e«olinen»«ttbe 

aj(«Mi(       trial,  the  niifivitiff  wb9  not.  ealiAed  lo  ivoover,  tiKiiy  «fter 
GmcAimk 

V^nlict  in  Ihb  ibvonri  it  iriusc  be  pnstUDed  (as  wa».tiM 

fiKA)  that  dudk-pcoof 'tvitt  given;  wkI  than  dieoaiiskm 

in  the  ckdamtion:  ii  afdad,  aooordlng  to  the  cases  dtad 

in  1  Wmi  SmmtL  S38.  a.  (1). .  As:  Id  the  olher  tmef 

'  there  isna  teal  diffistfencebetwaen  the  action  against  tfaa 

dmiv^r  and  agaitist  the  acceptor  for  his  honaor*    • 

*  Pai^  oontriu    The  onlyqnestkm  S»t  the- Govt  is^ 
whether  Hoarer.  Caxetuwe  ware  rif^y  dacidad  mr nai^ 
and  it  is  ^ery  important  to  adlicre  to  decided.cnsea^n 
questions  of  oooinKrcial  Uir,  for  subseqnent  oontrlMla 
ails  made  on  the  faith  of  theai.    The  only  anlboriq^ 
eited  on  the  other  side,  as  at  variance  with  that  deeMoB, 
hSeawes  Less  Merer  fantthat  was  notioedioyilianil^B^ 
lenboroughf  and  fully  answered;  and  he  aeagw.- vaijr 
snfficieat  reasons  for  the  judgment  then  pronounced  by 
the  Court.    Then  it  was  said,  that  Hoare  v«  Cazenove  is 
not  supported  by  the  case  of  Bnmdtiy.  L^min'i  butf  the 
custom  thens  set  out' on  the  record  agrees  t^iliitlfat 
which  is  now  ^contended  for,  and  it  miist  be  lakenila 
have  been  proved  as  laid.    A  diffieidty>ivte:al8oaUg*>: 
gested,  arising  out  of  die  supposed  necessity  of  prtoent* 
iog  to  the  drawee  and  acceptor  for  banoureki'lheaamei 
day;  but  there  is  no  authority  for  saying  tellbeipre-^* 
sentmeot  to  both  must  be  on  the  Bame4&jifi>.andi(fh^i 
law  always  allows  a  reasonable  time  bt  Ule jparfinBiiaiieci 
of  that  which  it  vequhrea  to.  be  dMe.  •  [A^iiy.J*  J^u 
H^are  m*  Caxmune  the  aoceptanae  wfis  for  theii(}npm.pf . 
the  indoner*']  Every  .indoner  is  in  effect  a  new  drawr ;. 
and  although  that  was  a  bill  payable  afle^  date,  and  this 

is 
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im  payable  vfier  i^hety.tke^>priiiGiple  of  tbe.fcviiMC  de«       1887* 

cmIdii^  vis*  ^dmfr  ithie'iuiiditotakiiig  of  dW'  acceptor  for 

hammoM  »■  condilioiiil  ijodjyv  iB^-^iudljs  «p{Aicable   to 

bolfa^  and  catmot^be  ifffiKltadiilqr  th^.iiiiode  of  aacenUun-^ 

isg  tfcettims  vSpkjmenU     Tfa&  caae^'  Adto»  r.  Js'* 

pimM (t^ -AwfOKB  .of  tbe  nent  pokit  .(hat  waa  nutdej 

aiid.theai|piaidBt  as  to*  the  effect  ef  the  averment,  that 

Ae  bili.was  dufypreserUed  to  theidefendaiit,  is  answered 

by  Eoerwidv^  Paief^n  {61)^  wberc^  ia  an  adioD  on  a 

bond)  conditioned  for  the  performance  of  an  award,  so 

aaanras^lnade  rnider  tie  hands  of  the  arbttcalors,  it  was 

asuwied^  tfaat4be  aiUtratoia  did  in  due  numner  dufy 

maka  4ietr  awaid  in  wrfling;  and  on  error  this  was 

baMiiiffioiflteN^t*     In   the  other   action   against  the 

dlMw^h'  Pcfhierfpart  Uc^S*  sAS7^  is  a  clear  authority 

foriiiiejIeiRidaait;,  eyim  supposing  him  to  be  treating  of 

tUt  MiUh.'(is>  necessary  to  chai]ge  third  persons,  as  has 

aI  I  .■  t  ..:'.  Cur.  adt>.  vuU. 

''Tktt'judgniac^xrf'' the  Court  was  now  deHveved  by 
)  I  EjbnfcltEircBBDEfcr  C«  J.  There  were  two  cases  argued 
yestenfay  «f  HWitms  and  Gerntaine  the  elder,  and 
ffyiiamd  and  Germabu  the  younger;  Gernuaine  the 
elderT  being  tbe  aeeepttor  cf  a  bill  of  exchange  for  tbe 
hdnourtf  tile  dnaarer,  and-  Germaitie  tbe  younger  %eiiig 
thcf'^nrfi^if  of  tjaa  bilk  T!he  objection  taken  in  arrest 
of'^geieui'Mwfls,  Aai  the  declaration  did  not  aUege 
thatwii^^tlie  billrvarrfoal  attmatnrity,  that  is»  at  the 
eiq^irali<«i^  «rihe  tiatfs  after  it  was  exhibited  to  the 
dkiN^'(ii^<w»S)  ei^^ipreseat^'lo^  that  drawee 'for  pi^^v 
nl^ferty^'pv«Mfest#d  'for  «ofli-paiyiMnt.    In  «ut»port  of  tbe 

->■  objection. 


GCMUdNX; 


««nW        this   Courl:,  ^Vfhich,  ,,at  jt^i#i;^.tJii)ftMtWii*  .ffltel  »bj  .^tBf 

the  sat^s&^Qu  pr^\!^m..t(ie,pfe8ei»t,  mowiPtpi  •  In 
the  course  oftbe^  f^gijg9»en|;jntfch,w«9i  i^idreHod  tevus  . 
to  shew  t^i^(  tha^  Judgment  wg)i^  .not  p^lmY^jimm 
^yen.    If  we  c^uld,  hav^,  ^n  cQovioc^d  ^^a>|u4b^ 
mept  givcin  evej^  b^  p^xspQ9  9f  tbe.4es(;HpliiQP!.tQ.w|bbsk 
Lhave  alluded^  ^^ea  founded  on  f^  vpi^mk^  of  th^h^h^it 
woifld^  h^ye  been)  oujedpty  tq  ba^/e  cl^d^/mQlragR  to 
i'|;;  bijit  wrought, nuf  to  ov^nri2le:aj5qlerQA.demk>aiorilMi 
Court  junless^  we  perfectly  coi^cor  in  .s^yin^  .tbtlt^JBdi; 
judgip^nt;  wafi  founded  on  a  mistake.    lit  ^  of  gmntiiofev 
portance  in  almost  every  cas^  bat  par^culiMrly  ipiiiffff: 
cantiie  law^  tjiat  a  rule  ,once  la^d.  dQWia  B^^fyngiifj 
established  and  continued  to  be  apted,,upoi).t^i^(MMiri 
years  should  not  be  changed,  unl^s  it,  WRejpm  ^«ll^ 
to  have  b^n  founded  upon,  wrong  pripi^y^lf^*^  i  Ig  fam?; 
ever,  the  matter  were  new,  I  am  by  iip^.mw^ifffffMf^ 
in  m^  own^miiid  to  sa^r  J  3hfHild  np|t  ha^e^rCifmftitOi  Af 
8|Lme  dec^sic^n),  altboug^  I  sbpuU  hive^pm^jbofipi^' 
pronounp^d  a. judicial  opinion  oa.t%^>$q)gefit,q<]§igBf^ 
than,  i^ayinjf  that  aifthprky  ^efore.ws^  )l*Wnk  IfelWJWrq 
sary  to  do.     Whatever. ifj. requisite  ^Q.^nf^r6ei|i«nm? 
who  has.,^c(^pt^  a  bill  for  t^e  )ioQ)aiWp£>ii9QtbM  40v 

tbap;wi^  «s^^^,Jbiip  t9  .X9(;fiysaf,.fif^i^itils  party  for 
whom  be  accepts,  there  would  be  an  inconsistency ;  for 

it 


k  migU  li^teU'^iA  "^tirti^  i^i^i'thk !f "tEe*  acceptor       18^. 
li*iHil«if*«lW§fe'*td'^f  ^>ftB«itJ¥'r^qtilAiig'aIl  the  proof     ^JT"^^ 
^Rin  Yiie  'b6ldei"'«Vbieb  '^oAld*be'  n«c^aty' ior"h\in  to     ^<wf'"'- 
ic«J?ii^agttitUt  Aif^tfffkW<^iS  YHdyd';^^^Tit  ^(iaid1)e  made 
id hi»**iWi»Tdtig,-'irtlcPlle '*cKrW ttot' 'be  entitled^* fb  re- 
eo?ef  tveTr"-  It-  secttij'  Wfaiti'  tWrefbre,  that 'the  same 
nkWtd-^^dbf SfvhieH  pi^v^Hslci^th'e  c^s6  dfan  acceptor 
hh'kfmM^i  In  snihg 'a'  part;^*' for  'whose' honour  lie 
tbxI^inilHtf  a!ii6  W  dbserveii' wSeh  Ae  holc^^^^  of  a 
ttl'»«Aa»»%b6f  piirSbti'  *o'  kcdeptingl    The  result^ 'as'  it 
rtfeW5l4P«e,- oiPfti'di^lrioti'  to  tWiich  thave  aliudea'is,. 
dik'^mii'lleceikai^  fbr^  honbifr  is  to  be  considered' not 
^nbsMdtefy  ^Mif  but  Iti  th6  nature  of  a  ^conditional 
aM[)ttfiQe;    It  ik  eqCiiValetit  to  saying  to  the  holder  of^ 
tte*iij  tte^pthrsbi!!,' don't  return  It,  and  when  \iie 
ti|lNI'i|rA«li%  i^t  Which  it  ought  to  be  paid,  ff  it'  be  not 
pM-'^y*  *ibe  l^flrty  on  whom  it  was  originally  drawn, 
CfioS6f\Bb  wH^  ^and  yon  shaW  have  the  money.   This  appears 
VortA  fii  be-^a  Very  ^nsible  interpretation  of^  the  nature 
(iifMei^Kiikl^fdr  Irohour,  where  the  parties  say  nothing, 
upfabolte'iitibj^dt.''  In' att  action  by  the  holder  against 
tfeifMef  tif  Ihfe  bin,'  to  be  sure  he  has  a  right  to  say,"if 
TiRtlbekptlttillit^'timis'lia^  run  out,  you  ought  to  have 
piWMe^  ihmiiAe  person  on  whom  I  drew  it,  and  have' 
settnlieA^lN]^  Chfe^de^rietitfrient'  he  would  pay ;  whereas^' 
yoii  A(l6ta«'  tii^d^  ^,  and  haV^  reli'ed  bri^ii  acceptance  "^ 
bf  lM<^t%d&  i9>i'  my  honour  mad6  without  ray  atithol ' 
riffC^WtrtWAk  that  •*«  aire)  bound'S^r  authority, "an^  t 
an^iaeltliel  W'iJ4y^  by'  r6is6ri,*  to  confirm  the  d'ecisioii  ' 
vbtbkM^  ')6cftdove'y  cotl^^ueIttl3^tH6'VUleyfor  arrest- ' 
%^ddglfiett^il^'th{ji'b^  fn^k^li^  ftidcfe'llbsoluter''; 
v,l  jtint\  ':|thtef*te'lrrffeititig  jurfgttient  marfe  afesoluteV 
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;^ne«by,      Wh!ittxjB)  AsQgn^e  »f  tfa«  late  Sheriff  of  Etex^ 

November  21st«  *^ 

When  the  ih».  HTHE  plaintiff  issued  a  latitat  into  Es^ex^  against  the 

bring  in  the  defendant  Otdahar^  retuniable  otivMiai%  Ac^fifier 

S'ci^'^"  ^*^"^  ^»y*^  *•  ^^^y^  theSdtkof  Jammy.    (M$kkt 

bdiw^^nta  vas  armstttd,  and  gate  bail  to  the  ahfsrifr.    On'theBth 

*pi^t^  of  Bthmixrjf  baU  above  was  pot  in.    On  tte.flilk;»a 

ifban^wvem  acc»>tion  was  entered^  and  notioe  ofit  gtrei^  afadthi 

justified  before  't  »  o    r-» 

that  time,  the     sheriff  was  ruled  to  bring  in  the  body.    On  the^Sth 

bttil  bdow  niAj» 

in  an  action  on*  no<tioe  of  justifieation  of  the  bail  before  {xit  in  .fvai 

the  bond,  plead      •         «•       «  .        ^       ,  ,  ,  • 

comperuitad  given  for  the  10th.  On  the  same  oag  a  seocbd  liotioe 
plttis^tiified  ^^  given  for  the  12th»  and  on  that  day  thefbail  Jna* 
So^ofSeMrir  ^^>  «od  ft  ^'^  for  the  allowance  was  duly  sianai* 
SS^S^m"'  On  the  morning  of  that  day  u  assignment  ef  the  bail- 
entnrofthede-  bond  was  taken,  and  process  issued  in  this  acdon.    A 

fendant'sap-  ^ 

pearance  gene-   declanition  on  the  baiUbond  was  deliv^^  on  the  Mnth 

rally. 

Sttch  roll  day  of  Easier  term.    The  defendadta  pleaded,  inta^.-elii^ 

up  at  any  time  coRiperuit  ad  diem^;.  plaintiff  replied-  mvit  liet  irseord^  Md 

m^foT  pitJ  Gpv^  ft  ^^^  to  produce  the  record  on  Miniday:MdS3t(^iABf 

Sudngit.  g^^^  ^y^  ^  ^^  j^^^  Trinify,  #kea  i£he  defipidaiite 

produced  a  recognizance  roU,  wherdhv  after-  ^Bttin^Sonl 
a  bill  supposed  to. have  been  exhibited  by  the:  fdeintiff 
against  Oldaker^  oa  Jigeiday  next  aft^teightdlgpiof(fiL 
HU^ary^  the  appeanMice  of  the  defatifanti  wa»  tiered 
jg;enBcaUy,  and  not  of  Miy  partioolan  dayt  uTliiamiU 
was  not  docbetador  filed  untfl  the'  S^  Af  Jfta^^lseti 
it  was  docketed  and  filed  as  o{  Hilary  term.  Upon  the 
production  of  this  roll,  judgment  was  entered  lor  the 
defendants,  diat  they  had  produced  the  record^  aooord- 

ing 
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ing  to  the  rule  given.  In  the  same  term  a  rule  nisi  JM7« 
was  obtained  to  set  aside  that  judgmeiit,  and  enter  for 
the  pkintiff  judgment  that  the  defendants  had  failed  in 
prododing  (he  record}  or'  that  Uie  appearance  of  the 
defendant  (Maker  should  be  enlenod  on  the  tqU  accord- 
ing to  the  fact,  on  the  day  when  it  took  place. 

CaapbeU  and  Bcme  shewed  cause,  and  contended, 
that  by  ruling  the  sheriff  to  bring  in  the  body,  tb^ 
friaiotlff  had  given  time  for  justifying  bdil  until  the 
ezfKiMioD  of  that  nde;  fer  that  the  sheriff  would 
have  been  protected  had  the  bail  justified  on  the  12th 
QtFdruary.  No  attachment  could  have  issued  against 
him  until  that  time,  and,  therefore^  he  was  not  damnified 
by  the  circamstance  of  bail  not  being  justified  on  im 
eetiier  day.  His  assignee  could  not  be  in  a  better 
ntoation^  and,  therefore,  had  no  right  to  sue  until  after 
the  ezphraUonof  the  body  rule. 

'  MtmyaiBSiA  Beader^  c<Mitn^  contended  that  although 
lii^akeKiff  eoold  not  have  been  attached  until  the  body 
mle  esvpmd,  yet  the  party  was  bound  to  put  in  and 
jostify  bail  within  four  days  after  ezcqilion,  Bond  v« 
£i»tas{A);>  The  defendants  Jiad  ho  right  to  make  up 
and  bring  in  a  roll  not  warranted  by  the  real  foists  of 
flieicaee;  and  nidess  the  Court  order  the  reeord  to  be 
nmended  according  to  the  truth,  the  defendants  will 
be^iaiiowed  to  defeat  the  action  on  the  bail-bond  by 
means  of  a  firatid.  Such  an  applicatioD  was  granted  by 
the'  Court  of  Common  Pleas  in  Austen  v.  Jfenion  (i). 

Cur.ad^tmU^ 

(a)  AB.^a  864.  (6)  1  TawiL  85. 

The 


^4T0 


OVMMMtU 


\he  tecord  on  the  recogtihsanee  rdH  lAa  be^  liHbMI|^ 
in  a  manner  warraiitcid  by  the  p^acti<!f&  dtiSStltdA 
l[r  there  bad  not  beehr  an>^  rule  to  briAg  in  (ite  t^,1H 
time  for  justiiyuig  binl  wonld  have  expired  onildiiM 
o(  February.  But  upon  an  examination' of  UieWiu^' 
Titles  we  think  it  clear  that,  by  giving  the  body  ntlbiW^ 
time  For  justiiyingWl  was  extendi,  and  that  A«pii^ 
ties  had  until  the  12th  for  that  purpose,  and^HllV{1k|tlMi 
done  it,  they  weire  entitled  to  enter  on  ihe^'Teofeglmdl 
roll,  comperuit  ad  diem*,  ot^  to  enter  an' apfpmMi 
generally^  whicb  must  be  taken  to  be  hn  ippAliW 
according  to  the  exigency  of  the  writ.  In  WtigU  ▼• 
Waiter  (b)  it  was  expressly  decided  that  if  bail  are  put  in 
and  justified,  according  to  the  rule  upon  the  sheriff  tk 
plainUff  cannot  proceed  upon  the  bail-bond*  Th«  di« 
daviU  filed  in  Blackford  y.  Hawkins  (c)  laised  tlw  Me 
**  '  *  '  )  question,  and  by  them  the  case  was  piit  ii|)w  the  mm 
looting,  although,  according  to  the  rqport,  iC  ftomM 
upon  the  ground  that  the  plaintifi^,'  by  ruliii|^ UtfUkli 
to  bring  in  the  body,  had  shewn  a^  elecdoii  ik  pnatA 
against  him,  and  could  not  afterwards  talce  ah  alh|prtiM^ 
of  the  bail-bond,  (d)  The  case  of  Btrnd^.^^vikl^'^ 
mainly  relied  on  by  the  plaintiff.  It'  is  beftailily 'AM 
in  the  margitiarnot^  that  bail  must  justilV  iridftnw 

ih)  5^.  t  P.  564. 

(d|  H%m^a^«MiisM^iUf»Ktem&B^AM/f.«MM^^ 
the  shei#to  brfng  ia  Ale  bodf,  he  eoald  not  eftefwarie  iihe  $m  iMf^ 
■Moiof  thebeii-boad;  he  wbi  ooandered  «s  bevii^  madi  U^' Mki  ^ 

5ldedit*  lf4.  '  V-    -»*  -^^i»«H^;  ..  Iff  t-f -^ 


.^.\-»s;.^ 


t>.i 


9^0tk  pMOl  n0  40pi404  nor  di4  the  aiBda^iU  ndfe 
it^jf^iffiM^M  di^  did  AoliMetlHiC^  sheriff  h«4 
iHpHMi^t^  brag  i0  the  body.  Upon  these  amboritiei 
ftofre^iipifMD  that  the  plea  in  tbi$  case  wn  est»- 
Wrilmi  by  die  feeord  prodaoed,  and  that  the  reeoid 
vw^jdlhdy  made  op.  And  it  is  Tecy  important  !• 
tUPIiny  hiiil  t|iat  this  should  be  the  rule  of  pi'aetice;  for 
t^^f^i^iijr  eovrsa  is,  that  the  party  rules  the  sheriff, 
jpi4  j^  fket  Mtiee  to  the  bail,  and  it  would  lead  to 
||«|i|  ioeimTcnieiice  if  proceedings  could  be  taken 
miltpl  thfBB  befofe  that  rale  »pires. 

Role  discharged. 


j...      I5I41A8BTH  HovES ag^flwM^ Ball.  »Ji^'nm. 

irSOVER  fiw  •  •«»ge  coach.  Plea,  not  goilty.  At  ^^^^^ 
I  .HH  t?W  before  Lord  Tenierden  C.  J.,  at  the  London  ^JJ*~^ 
.^Mil.^  ..fr..  ».*!««.  tonn  1M7.  it  ADDeared,  that  in  the  •Mck.andi 


^  .^fter  Hi7«ry  term  1827,  it  appeared,  that  in  the  ^^»^» 
Ht^^  tdAfrU  1886,  the  plaintiff's  husband  (since  de-  -jj*^^** 
^^).beodbt  tbe.condi  in  quesoon  of  the  defendant,  «,^,  aii4  fl». 
Kn4  ilfce  following  agrfeeineot  was  signed  by  them  Dotn :  ^^^  h^. 
«•  I.  JMii  «»«,  do  hereby  agree  to  gire  TAimas  ball  ^l^l  ^^  £ 
|h«  riite  Wr  tOBA  ft*  *  n«iw  »«ge^Jo«th  t  it,  fmy«le«  of  JJ*  "^Jji, 
vMch,  M  gJt«  I^koawM  BaU  foar  bills  of  25A.  each }  and,  JjnJ^ 


<haire  md  h0Id'a^€liitt  iipott  the ^o«:hi until  llie  debt  be 
^lypaU.''  Thiifottrb^mMglh^ettatidjfisraildaft^ 
dMe  fine  <tf  nv^icdb  beteam^  doe  'in  <be  monl^of  •  Aoto^ 
1M6»  «ad  wA6  disbofiourtdb  ^JMn  yJFimaep  wtm  Am 
dead ;  hut  the  pkkilnff  bad  taifcm^  out  adfltioistEalioalp 
bim,  and  eontmubd  to  oarry  on  die  bosinew  or  a  liafp- 
ccetA  keepefr.  In  November  1826^  sooim  of  the  vhids 
bdonging  to  the  «oadi  b^kig  in  want  of  Mpmr^ipeeekft 
at  Bttir^  shop,  and  on  the  10th  0f  l^Jbumhir  tb(fle  «a- 
pair^  be^  completed,  the  plaintiff's  temnt  dcanre  the 
eoadito  the -shop  door  in  order  to  bavethoee  <riieebf«t 
on.  The  defendant  denred  him  to drtre iatotfaaTard, 
and  take  hia  liorses  from  the  coaeh,  saying  it  requiicd 
some  other  repairs,  which  was  not  tnie.  The  sertaat 
accordingly  drove  into  the  yard,  and  took  off  his  faon»% 
and  then  the  defendant  said,  that  he  meant  to  losfp  Ae 
coach  until  the  four  bills,  of  which  one  only  was  then 
due,  were  paid,  and  he  chained  the  whods  fogithkr  in 
order  to  prevent  him  from  taking  the  coadhafway^  Tie 
Lord  CSiief  Justice  thought  that  l|edeAndaiitfvsaklot 
ju9ti6ed  in  thus  taking  possession  of  tbecoacfa^  and  di- 
rected a  verdict  for  the  plaintiff,  but  gavedia^defeiidabt 
leave  to  move  to  enter  a  nonsuitr  A  ride  nisr  for  that 
purpose  was  granted  in  Easter  term ;  against  wiiic^ 

The  AUamey^Qenered  and  A  F.  Afo&indboiiafonikr 
day  in  this  term  shewed  tausa.  There  iare  two  qaesfibas; 
firsi^  as  to  die  iMaaing  of  the  agreement;  atooQiify, 
whether  the  defendant  could  i«fimme  poiseasioti  ^  the 
coach  by  a  tric)^  «ven  if  the  agrjseoient  gave  himaay 
right  at  all  to  the  possession  ?  The  coach  was  paid  for 
by  billsy  and  as  a  lien  id  iucdndislent  with  credit,  as  socm 
•^  c^-^  ^  r-'  /  .  A  as 


bQudto  ^ire  up  poasewco  qi  tb^,  €q^<^  tt]»k«s  ibfit  _  - 
were  provided  loir  by  aome  s{>eciftl  egreemeot.  If  (ke  4«aiiM« 
n^peettiwt  Kave  bim  a  rigbe  u>  keep  Uie  coacb  natil  tlie 
faUb  «eve  paid^  he  wu  then  in  the  same  aituaUon  as  a 
peawn  who  hea  coDtcaOad  to'  sett  en  artiiBle  ^r  reMy 
miiry;  and  in  ailhar  caee,  if  poaaes^ion  ia  iw*(9d  with* 
ike  lien  'is  at  an  end.  The  agreenaant  i8>  vioi;eover» 
.  quiieiaiiceiifin  ;  it  does,  not  epeciijr.  whe4er  the  defend- 
ant ia  id  letawQ  the  opach  until  the  bi^  ovecdue  la  paid* 
joid  ao  tOiceanme  poofesaion  fh>in  tme  to  tim^  if  .tl)e 
tftbars  saae  dWbononred ;  oXf  whether,  having  once  pb- 
iaiiied^iti  he  is  to  keq;i  possession  until  all  are  pai^. 
.jSecQndiy»  the  de^dant  had  no  r^t  to  pbtaii^  pos* 
raaaaion  of  the  (poech  by  means  of  9.  fraudulent  x^tt^ 
^aantaiien.  made  to  the  plaintiff^s  servant,  Mofld^  v. 


.amfngat^ChiifyofmUL    It  is  impossible  to  augpose 

ibat  the  foiftiea  intended  M>  make  an  aigreement  that 

^uBsttafatmld  oevec  part  with  the  possession  of  the  i^^afrh 

tutttialltbebiUa  bad  been  p^idi  fi^r  tbeil  diere  cxM^ld 

.ib^yit>beeiiO>mQ$iye  for  giving  bills  at  all.    Tbqy  vm^t 

4i0ve  infended.  that  he  should  part  with  the  coach,  hpt 

haYKfea^o^bt  to  resume  possession  in  the  evjpn^t  of  any 

one  of  the  bills  being  dishonoured,  aud  retaining  it  until 

t  Ijbat  isbeidd  be  pejd.  .  Thjs  is  a  reasonable  eonstrqction 

4)£j|b^egvee8nent,.a9d  the  Coun  will  be  dispose  to.ppt 

.aiay  nHisQoable  construction  upon  that  instrnm^  rather 

ihmh  that  it  abaU  fa»  altogether  unavailiag^  Thenasr to  (be 

of  xdjtaiaing;  possesaion,  it  was  held  i^  Whifeh^  • 

lis  v.  Vmigkan 


'AX 


upon  nw  ^egAnmg  Po9se9su>n  of  ».  iw)icv^.Alt|}fi^  ;(^ 

MMiff       was  wecteQ  by  ox^ns  of  a  trick.  .  ..    r  -^.^  .^ofiA 
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•JiaH 


b  i  i 

IJbrd  Tenterdsn  C.  J.  now  delivered  the  judgment 
of^t|fe<Semk,"mi^  after  stating  the  bets  o(  the  case^ 
proceeded  as  follows :  — 

Taking  into  consideration  the  agreement,  the  bet 

of  the  delivery  of  the  bills  by  Howes  to  BaBf   and 

of  the  delivery  of  the  coach  by  JBa//  to  Homes  at  die 

,>i»V4A8ame  ttme^  we^  tKink  tlie  ^bkacdbh  aim>anted  to  a 

sale  of  the  coach,  so  as  to  transfer  the  proper^ jj\;it, 

^(tsboi^'^>h  ^riTfirbm  Satt  to  HJtfooes.     That  being  so,  tne  question  i4^ 

,i9bio.' v.:.»r  sWnetner,   after  such  a  transfer  of  the  proper^,  the^ 

•io*ii  :   :.  -^scHdr^  can  have  any  valid  claim  on   the  pre — 


IP  5m 


matiy  years  ago,  it  was  auowed.     The  utmost  epec^ 

*  'tfaterabre,  that  can  be  given  to  this  mstrum^t  is.  to. 

?f  io  .w  .•  ''i  "  .  '  <  •  ^1    -  ill  siin  A 

o.t  '^'* .  ..3c6Uiiitre  it  as  a  licence  given  by  Hooks  to  &m  to  re*  . 

.g.uuij^bsume  possession  of  and  retain  the  coacn,  m  case  Hornet 

did  not  pay  the  bills.     Construing  it  as  a  lioenqe^  h  is  a 

penotiar  licence,  not  available  against  anv  person  to 

vAkdm'HiikJei  might  transfer  the  property. '  It  oqurTiioL  . 

tH&'eFdi''<^^^'be  available  against  his  administrator,  tp.wbocn 

the  property  cAme  by  operation  of  law.  *  If  Howes  had 

lived,  and  the  coach,  on  non-payment  of  the  l)0|%  bad 

i)my  taxM  oat  61  nis  possession,  and  he  had  brouaiitan. 

adfidij,^ttfe\fef^&ht'mig'^t,  in  bar  of  t^ai^' i^ave  rouea  on  , 

*  UflFlisfAin/dmf;  ''diit  as^'tne  ucenc^Vas  a  merepenmu 

97Bd  jJ'^iru  od  /jt;i;.'oqe  ami;  ^lii  niiUiw  ba-fevibb ion 

.   ^di  td  In^ba^jli^jf/s^sm,^^^  ^"** 

Hjnri  ^aaib^t*•Jo^q  orfj  b^bn^qaoe  ,tnfrf  ^d  bdaiatdo  rsino 


b,  noTthmsierhDle,  supposing  the  .propezty  had       }nn. 

ation  of  law,  we  are  of  opinion  that  the  derendant  was       'If^ 
Ho^erofidi^t^  take  and  detain  the  coach.    The  role 
for  entering  a  nonsuit  must,  th^r^ore,  be  disch^ged*  ^ 


jTrllS  was  a  case  of  bailable  process,  r^tprnablo  <be^^liit ^ 

*'  llSl'ot^^^  On  the  id  of  ifoy  ithe  dcr/J^SSyt^ 

fimdwf  obiained  a  Judgje's^ order  for  particuUrs  <>f 't^^.2i^|JJ7o?' 
PE?Sl*vi'^H'  *?^  ^"^  *  '^y  ''*'  proceedmga  wtil,^^*J; 
the  Dfirtiqulars  were  delivered.  No  particulara  hawpgr>52tr*  **^ia 
beeiLiaelivered,  tba  defendant,  on  the  8th  of  ^aDej;f^4.7tiM7  wcradcU 


iu}<:Or:'>.i   «     i        '  ▼cred.  cmonoi 

»Judffinelit  of  non  pros  for  want  of  a  declarvif|oait^  judgoMBt 
lie  ni8|,  having  been  pbtained  for  setting  aside  U^tciao^Mt  tfiT 

Jbrmbcid  shewed  cause,  and  contended,  that  a  dp^im^q 
ant  on^t  u>  l>e  permitted  to  sign  judg^ienl  aftei;  wh.fhr 
li^se  of  time,  for  otherwise  it  would  be  in  vie<P9if|froir; 
apbmtin^  suspend  the  case  ad  infiqitiiip. ,  .^ 


\  '■»' 


had  ^Uiil  oib  io  ;-•  ^;;,  ^  ''™  ^^'^  ^;.  '  'i'  "  '.  V'\"  "*^^ 
Xoip  TsNTEipE^  C.  J.    The  defepdan^  DilgfKt  jifTjgj 

oKupra^a  Judge's  order  for  the  d^lii^ry.  ^f  mrtiqvMi,,. 

not  <^vdrea  widiin  the  time  specified,  h^migfat  have  ^   x^ 

JH82?iJ5^gS«t^^  by  the  ^^^^  '^ 

ofder  obtained  by  him,  aaspended  the  proceedings  until 
^•^"^^^  lis  the 


W  .  CASfiSiii  MICHAELMAS  TfeRM 

^.^.^7t!      ^^  particulars  were  delivered,  and  then,  before  any  such 
particulars  had  been  delivered,  he  signed  judgment  of 
.    ^        non  pros  against  the  pluintiff  for  hot  proceeding. - 

Rule  absolute* 


2Jb^^r  29d.  Reeves  against  Slater. 

vrhenA.B.      /^ASE  against  the  defendant,  late  sheriff  of  Smss^x,  for 

imntorstturoOT  a  false  return  to  a  writ  of  fi.  fa.     The  declaration 

in  Uie  Dame  of  ^  «»     %  % 

c  B,,  and         Stated  that  in  Easter  term,  6  G.  4.,  plamttn  obtamed  a 

catered  up,  and  judgment  in  K.  B.  against  John  Stone  Lundte  for  a  debt 
again^himby'  of  200/.,  and  SA  5s.  damages  and  costs;  that  on  the 
HddlXt'tiiia  ^^^b  o^  ^^y*  6  G.  4.,  plaintiff  issued  a  fi.  fii.,  directed  to 
th^tb^^'iberiff  *®  *^"  sheriff  of  SiosejT,  directing  him  to  levy  the  said 
l^uni  to  ^gt)(  ^ti  j  damages  on  the  goods  of  Joh?i  Stone  Ltmdki 
that  the  writ  was  indorsed  to  levy  178/.  17^*»  and 
delivered  to  defendant,  then  sheriff  of  Susses^  who»  by 
virtue  of  it,  seized  divers  goods  of  John  Stone  Ijuniie^ 
which  he  ought  to  have  sold  under  the  writ,  but  n^ 
lected  to  do  so,  and  falsely  returned  nulla  bona.  Plea^ 
the  general  issue,  not  guilty.  At  the  trial  before  Uttte^ 
iflJe  J.,  at  the  Sussed?  Lent  assizes,  1827,  it  bppeaired  that 
the  judgm^t  mentioned  in  the  declaration  was  entered 
up  on  a  warrant  of  attorney,  filled  up  in  the  name  of 
John  Stone  Lundte^  and  signed  J.  S.  LunHe.  A  writ'6f 
£•  fa.  was  issued  as  alleged,  commanding  the  sheriff  to  levy 
on  the  goods  oSJohH  Stone  Lundte^  up6n  which  a  Valfraot 
was  made  out,  and  ddivered  to  an  officer,  who,  by  virtiie 
of  iti  seized  goods  and  chattels  to  the  value  of  the  sum  in- 
dorsed upon  Uie  writ,  the  property  of  the  person  wln>  «sep 
tatod  the  wanrant  of  AttorMy,  but  whose  right  name  wn 

proved 


proved  to  be  Jofin  Sttrt^e  Lundte.    After  the  seizure  was 

nofide,  the  officer  received  notice  that  the  ffoods  were  not 

the  property  of  Limdie^  but  had,  before  his  marriage, 

been  conveyed  to  trustees  for  his  wife.     Ttie  sheriff^ 

after  some  inquiry,  belfevmg  this  to  be  the  fact,  asked 

the  plaintiff  to  indemnify  him,  who  refused  to  do  so,  and 

thereupon  the  sheriff  directed  the  officer  to  relinquish 

possession,  and  being  afterwards  ruled  to  return  the 

writ,   he  returned  nulla  bona.      The  conveyance  to 

trustees  appeared  not  to  be  a  bon&  fide  transaction,  and 

the  defendant  was  compelled  to  rely  on  the  &ct  that  the 

party  whose  goods  were  seized  by  the  officer  was  not 

John  Stone  Lundie,  that  there  was  no  such  person,  and, 

therefore,  the  return  of  the  sheriff  ihst  John  Stone  Lundie 

Imi  no  goods  in  his  bailiwick  was  true.    To  this  it  was 

answered,  that  as  John  &awe  Ijundie  had  executed  the 

warrant  of  attorney  in  the  name  of  J.  S.  Lundie^  that 

must  be  taken  to  mean  John  Stone  Lundie,  the  name 

inserted  in  the  body  of  the  instrument,  and  that  he 

was  estopped  from  afterwards  disputing  that  he  was 

so  called;  the  sheriff  was,  therefore,  bound  to  sell  his 

goods  when  seized  under  the  writ     The  learned  Judge 

was  of  Ihat  opinion,  and  directed  a  verdict  for  the 

jplain^^  but  he  gave  the  defendant  leave  to  move  to  enter 

a  Qoxisuit.    A  rule  nisi  ibr  that  purpose  was  granted  in 

.lasj^  faster  term,  and  Morgan  v.  Brydges{a)f  Cole  v. 

JSindson  (i),  Shadgett  v.  Clipson  (c)  were  cited. 

/  J^UXryai,  Gumey,   and  Comyn   now  shewed  cause. 
TJTvs  case  is. very  distinguishable  from  those  whtch  were 

.  .J[ii)J!/aarf.iV^.P.CW<-     lJ.4^.6f7.  (^|  6  T.  J?.  S34. 

(c)  8J5air,328.  '        !       ?   '      '- 

I  i  4  cited 


4N^  joi^aammiQUJjMiUMkaxvik 


HI 


^iinteto8'jf«cid(i9itti^oofd««rItP9#rrQili*i4^^    *Mledil 

hdi^  jAMb  ffcibsbmflUh»^P^M»s»t»d4i1lb^tMtot^^^ 
tai  kM^  idiaviii:  .«i6lAdjivjU9dbf  tbKf  wiabiH>^itfjit  Mita 
8«id}fa9^llie)Q)url4  aral;ldh»i|iki0liffiiftsjUi^^^ 

Pittiistg  ikl^tM  tbch^ii.    Hem  ibe  ^icmAiir  .badidiiir 

u^.tb^itftnif^i^r^oAii  i8r(mtf.;Z;i«iMS»>i.>itd  it^/W^i^iMrsfNgt) 

tb^  .^$ltod«tt  ia  ibfeic^ae  take  any>  dbjmsUon^rlQ^^h^l^llln 
A9(n9V ;  k^  imd  e6toppe4»  <%«<U  y.^5«r««« ((«)&  JiMb<fbft^ 

tbtf  jcmn^QB.  jre9p0ii^ili^  of  prcivi9gtd»«i  M^Qii^i  q£  Art 

Gq^  1^.  Jim&4i»«  whftxe.  it  wag  hetd  itM*  wtodorlfc^M 
Q^Qgfiaii^iiill;  C.  J?.  tbe  seisiire  of  t)he(gpddft<«fii4.dBi 
tpiiIdiKA  b^i jt]«tifiiQ4»  altboQgb ityfBi.9iftFr^iabfiakik 
Mil  Cj#*  weiQ  tiie  wne  peraoar^ut  itji¥taAb|9MiiiA 
Imiit  iinB.  ^bod  app«ire(U  md  onittecL^^iilMlsjfiftb 
feMiMQnief  Ja  abatemmt,  bewoiibl  b«ro«  btaii)j0sHi#pi«k 
S^<^^  V*  C/#wm.«aa  n  aM«  pn  iiiQ«Mfif>ii*^iati>drt4 
the  party  wrongly  named  was  not  estopped,     .oa  'gaioh 

rl^^fd^Siet^  and  BfOMMd  cdiitdi^  ^TUtiiallUb'MSoa 
Jb«a«ftl4err«|q^,  4tf^i^i4ia  boim  t4^Ajwrifti»£/&/«(llHi^ 
§tl^t^fi^^me  l^imik,  Tb^re|ufifii«<iit««Ky9tra|» 
%rfAj«pr«ti  0f  ^f«t  Mniei  b^  fflQE'igP^^MiiMh^ 
^l^fifi^M'ii  bafUwi^    fi^  k  is]  4ai4 JfcafeOift/vfntiMif 

-s-rgniv?'!  ^.  J  r.  :.:S^^^:^V^f^  ui  ba^t.'bi  ndrfi  bnr 


filHWftiS 


i<iiflfrv>#ih»i<y|jMbdrfofjtih>  aAkif9(ijmii»f^         i«m 

IiblMt  gwd*q«Ai<bi«teaihirf8doii|;l*ito 

pMDii  hwniadoW^^lS  IMbwi^t  ^H^i^ttoii  <lilestiqp  Aisp 

SIM ^UlP^oodiRw  laril  tib0iio9bJlfei8aiii'v/iA^4|fl^  is^ 

irtRxfaBHeiatMiMkl -b^  r^^ug  tmn^i  iMt^iKA  QMitq 
iWf^Mght^ltidMl  be  «Me^ed:  •  Aden  Wyitq^  vbb^'bU^i 
iiii|^tP^MPb^i'b6iiit^  t^  take  upMi^MiAi^  tt^  ttfefe^'Mtf^ 

blkik>b|i«tii«MeM^tid  to  discinigutsif  th4C  eaitt'fttfm^thAi 
j^Mftb^^tecMM^ dieOouft ^te  inid  tbut  the^ plattfMTt 
kfabrifintiriiiftidl  Tbe8ameobwi>iwtiM^tfppK6s*liei^t^ 
(Be^UhtfdsOtflA  kave  uketi  ou^  Aat^  tk«  KBiirMlwiil) 
Adblf  I^ifat^AlM.  ap  tiilh  tbe  propev-^Mfai^  oof^^tif^ 
Bitoil9H49ftHlleD  iio.#fle«tty  «o«ld  havenrisbnU  ii» 
0teim^Hfnikd»jUi^mBa  Md,  llNit  tltauiiBiidininr  WoliMI 
tel^dtaliidtJufiliBft  «|pe  party  uppeareA  Md'duitmd 

aoSMr*4riiiikl£E»iClJ^   Tbcti^  ii^e  .tj^'pfisJs^'^is- 

been  the  goods  of  the  party,  kept  Uiein  for  eighteen  days, 
ind  then  refased  to  1%  'i6l[i\lddtuit  of  his  haying  re- 

ceited 


400  fVigm^iwruysaAxtm^  irEiai 

1687i  orived  a  notice  that  thqr  belonged  to  a  third  penon. 
-  -^  Nothing  was  at  that  time  said  about  any  error  in  the 
process.  If  the  sheriff  had  entertained  any  doubt  upon 
that  point,  he  should  ha^  tAJMi  thb  jiid|ment  to  be 
eamniined,  and  he  wootd  have  found  that  it  corresponded 
tridi  the  writ,  and  Aat  the  party  wa9e8tcpp^fibiti4s| 
ptitlng^  the  accnncy  of  hts  de^criptkm.  The  par^ 
bbnadf  bating  nalSered  judgment  to  be  entered  op 
against  hfkn  by  the  name'  of  Jokn  Sbmt  Lundii^  it  sras 
not  for  the  sheriff  to  render  that  nngAtory  by  Y^kJmg 
t6  exeeote  the  fieri  &cias,  itfid  he  tnust  be  liable  fortlie 
dMs^idquenctes  of  hating  done  so. 

Baylby  X  I  hot^no doubt  ift  diis  case,  it  i»deir 
that  the  party  could  tfot  hate  tAm  the  ofefectkm  ncMr 
set  up,  but  it  is  said  that  the  sheriff  may.  Thei^  i^ 
howeter,  nb  reason  why  he  should  be  alhrned  to  dB'M 
when  the  parly  is  clearly  estopped  by  tfie  jtldgment^  slid 
the  sheriff  incurs  no  more  responsibBify  than  inr  aiqr 
dther  case;  tiz.  the  necessity  of  pfoting  that  th^  pbf^ 
whose  goods  are  Seized  was  the  party  in  Ae  siit  in 
whteh  the  writ  issued. 

RtiedbekflfgeO. 


IN  4^"ii(SMk  tft^  ^  ^BoM£  rr. 


iVbvem^  2401. 
]r)GST  ^  hmif  dfttod  tiM  2«k  of  Marck.  181%  for   AnofeneerbM 

WBdltMi.    Tl»e  Qonditkwi  wWch  mited  th^l  T.  ££«Mm  "  b^w  ml 
liad-beeB  dvlgrdccfiod  oversatr  of  tbe  ppor  of  tim  town-  J^^"^'  *"" 
aU(^af  j:^ffl^  io  ftheeoumy  of  C%i«^,  in  which  sitvatioa  *8ai>»t  • 

■uretyona 
MrWOIIHl    bav^   OQ^ASIOP    IQ    JP«C^i?e    Various.. 6im>0  of  bondcoDdi. 
I        .^  r»  11^  1.     .  ,     .         tioned  forth* 

money,  was»  that  if  Hutton  nbotild,  at  all  tunea  diurifi^  ovencer'ifaitb. 
hia  continuance  in  his  office  of  overseer  of  the  poor  iog  foT^i''^ 


tf '4be  tiAvnship  of  l^nM.  'w«U  aod  faithfully  axectte  ^^^^^^ 
a»di  peffom  th«  sam^  acoDnUDg  to  the  diceotions  ^^'^f  ^'„^* 
qf»  the  several  acts  of  parliament  made  for  the  jngUi^  J^t toA* "*" 
l«|ieilb  of  Of  traeers  tif  the  poor,  and  should  truly  account  o^eneer,  and  ; 

applied  by  bim 

Qnv^dmlBibfili^  pay»  and  apply  all  socfa  .sums  of  money,  to  parochial 
ogtmoleedtiig  the  som  of  40(M»,  as  should  oome  into  his  ^^^'^^''^ 


\  by  Tiftoe  of  his  said  <Aoc^  then  the  oblation  to 
bn  leoidf  ^idMvwise  to  be  in  full  foirce.  Plea,  firsts  nen 
est  factum.  Seccmd,  that  the  office  was  an  annual  offiQe^ 
y/biA  Httlbm.hd!i  for  the  space  of  a  whole  year,  which 
bad  long  since  expired;  that  the  bond  was  given  to  so* 
cure  the  fiuthful  performance  of  said  office  of  overseer 
during  the  said  year,  that  is  to  say,  from  the  S5th  March 
1817  to  the  85th  Malrch  1818  only,  and  to  secure  the 
good  and  true  aocoonting  for,  distributing,  payings  and 
applying  by  HuUon  of  all  such  sums  of  money  (not  ex^ 
oeeding  40O2L)  as  should  arise  or  oome  into  his  hands  by 
virtue  of  his  said  office^  during  the  said  lastrmaidoned 
year  only ;  and  that  he  did,  in  fact,  during  one  whole 
year,  from  said  26i!tk  March  1817  to  the  said  25th  March 

1818, 


1  ^^^      ^1%^  ^n\y^  (W^firffcr  pttiftWir  thdMid  dObBoctmii^ 
-j^l      s^ve(  the  v>9r.>.  W4  *M:b*  aW^)tih»ik^  db»iiJg  rtie 
affithat       whole  of  xbe  9^d,yJ^V9^mVi^9^iir^^i'^f^^^'^^h'^ 
tribuie^  and  pigr< wilt^n^ly  idt/Siddi  (WBift«tf  kMUsyr  n^t 
exceeding  4Q02^  as  4iAifu^«Qrtoonmiiiito^Jil96il»to4iy' 
virtue  of  his  said  office.     Wherefore,  &c.     Replication, 
taking  is^me  opqa  fir^^ple^iviuid  >8feilto:%tbetiilsr']ptta, 
that  during  the  said  jpear,  ii^QOi.  gfith  rJiateilt^Py^W 
smd  25th  iHonrA  1818^  and  ^MOsiHuiiommavonme^U 
received  and  had  in  his  baDd%  b3fiwtii^'*af  4iil^(] 
office,  8S;.f  }0f.,  which  ha  had  (idthcnigh  mpeslddwtoi 
do]  whqUy  neglected  and  vafuted  toacotanaiftta^tdtettf^- 
bute»  &c,,  and  the  saipe  is  sl^l.wboily  amdiatribtiMli'Ote^ 
Wherefore,  8cc»    R^oinder,  lihat  jB&flttkwi  «didr>«naU'dd< 
truly  account  for^  distribute^  pay>  Sic.  all  isii|nax>f  iocMjs 
not  exceeding,  &c.  as  came  into  his  hands  ducqi^dw^' 
said  year  by  virtue  of  his  office.     At  the  trial  before 
Warren  C.  J.,  of  CAesUr^  ^  the'fipriag^asajnl  Ui^, 
foe  that  county,  it  appeared*,  that  tba^  pbisliAp  «#e- 
entitled  to  recover  a  sum  of  56/.,  piovidfld*all^the)sai|» 
which  the  plaiati£&  sought  to  thiuigt  tbeudefeMlbdir^ 
wi<^  could  be  considered  to  have  baen«rebeMredi>y  Jfb^  - 
t(m  by  virtqe  of  his  office  of  ovctfseefw    ^Qnei^f^'^ki^  * 
sums  was  IpOLs  borrowed  4xf  Me  A«r  by  HnMI'Aift'- 
his;co-over9eer^  and  applied  by.  tbem:to{H|rodiiii'jpW^' ' 
poises.    It  waa  otgected,  fay  ti)e  defrkidaiitfs  t^p—uri,  4tft'^^ 
tha^sumoould  nPt.b^recQvered  by.tbe  pbhlittil^W- 
much  as  it  could  not  be  said  to  have.^en^mUirtd^^ ' 
Htdton  by  virtue  of  his  office  of  overseer;  an  overaeeri 
as  fucfa|  hayii^noaaitfiqri^gnto  bl>m>winoiiayi^'Blta!^ 
V.  J^iK^         .TVJear^jJ«dgertii]Mtfed^h«^M^^^ 

find 


SaAtyndOt  tm^thi< jMiilffl) 'Hft' Hh,  Wiai  aiBeity  t6'  m<Tl 

^<k(toJhnfcl<y«iiifat)tb  %t(ttft<'li  'ttbtosuln'ir the  Court'  r~r^ 

diQiiI^riie  .ofi'qMHtai  Itibtih^  d&Fehtf^t  blight libt  to  be  «w>t»44  ^ 

<4wg^  fiiitb1lfa€!MBiiiff('ldM.  'M'i'iifci  nM  h&ving  been  ^"""^^ 

,9APf^<jfti}titaiid  Coktf^h'aiH  iiow  sheared  cause,  and 
^trnttftii^takfa  atnti  c(f  mbn^y  iiorrowed  and  received 
bfrl^PbMPCsvear  ftr  and  Viji^^wd  by  Kim  to  the  purposes 
^lifi  <WrltoMpij  «if$t-  bi)  considered  as  money  received ' 
bf  Mvtbj^^riTtns  €f  bi^  office  of  overseer.  The  town- 
s%lH»ukr'fae  «inu^ed  with  the  amonnt  by  the  lender, 
vlm^AsMineat  Htdton  as  the  agent  of  the  township, 
iii^«vifaK6 >tD  that  effe^  would  arise  from  th6  circum-  ' 
stpMDof  Iheopplitiatioii  of  the  money  to  the  use  of  tde 

fit»  Sojt^  aad  J,  Wittiam  contrd.     It  is  the  duty ' 
oi^lbe  oMneery  when  he  requires  money  for  parochial 
pmfmea^'tD.  cause  the  same  to  be  levied  by  rate, 
•PdrAamteney'riCMd  by  the  rate  and  paid  into  bis  '' 
IumiJBl  i^(ipiw|asUy  money  received  by  him  by  virtue  of  '^ 
bi%:>f||c4<rf<i0i#^e6rr'lMN?fa(aha9  no  authotity  as  oVer-'^ 
K«hlP  imatikr  idoney^  and*  the  township  could  Hot  be 
cofl|p^l«dli)Ba)|Hqr  tfar  mbney  so  borrowed  6y-him,''ahd 
"'Ultr  .Imwinfl  akitD  hi»i  hbnds  by  way  oriban  Cannot  "^ 
lie4M*||lMBiflfa(  ntei^  hsdeived'by  Urii  by  virtue  of  ' 
bis^AtvAfcsteiMclr.cr/r.i    >J   I  »i<  -'i  ^-i  ^      '-^  '•  '-  '^'' *' 

1fmM£wi^!mBmw<eili  ^^llve  boiidftMM  tif  the  l)on(f   '^ 
va%}^ald£iyMPtih«»td:U^t}iy'at^      fot"  all  sucli 
sums  of  mcmey,  not  exceeding  400/.«  as  should  arise  or* 
r  into  his  haads  by  virtue  of  hu  office  of  overseer;'' 

'  j""  and 


/cMsstf:vk]awHMaMA&  Tsmc 


XAZfiOft* 


laai.       fori.  dw^oMbb  isy/Wiivlhar^  ^  <<un  4m  ogniMgrod  m 

hmag  raodived  by  wtofref  lu8  offioQ  of  OT€iMirlUs<filil 

of  lOQ^  which  VIM  advtonedt  l»^liiiii  upon  loiQ  bjF  \HaDI 

IW  bonwvkig  of  nuMwy  i»no  part  of  th#  duty  of 

owrseer.    I^  indeed,  it  had  bMn  boinMfad  by  the:dl* 

vection  of  the  parkfaAonersy  diere    might  him  hean 

grounds  far  aayiog  dia^  it  oame  into  his  hoiida  in  bk 

diafaolcr  of  oversear;  but  that  doaa  not-appaar  to  have 

been  the  case.    This,  therelbrQ^  mist  be  qoomkaiA 

to.have  been  a  loan  to  Hutton  and  Iiis  co-overseer 

individually,  and  not  in  their  character  of  overseers; 

and  if  it  was  not  money  received  by  HtUton  by  virtue  of 

his  office,  it  is  not  within  the  condition  of  the  bond. 

The  rule  for  entering  a  nonsuit  iQUst  therefore  be  made 

absolute. 

Rule  absolute 


SSir  flfitii.  Drivjsr  agaimt  HooPt 


Where  an        HTHE  defendant  in  this  case  wi^s  holden  to  bail  by 

swertl  directed     jt.  *  • 

Chat  one  of  the  virtue  of  a  Judge's  order  obtained  upon  ap  affida^t 

the  uTbiiUnion  Stating  that  Hood  had  commenced  an  action  a|[aijutt 

apenMT/f  ^  2>ri«w,  which  was  referred  to  an  arbitrator  \^  a  J^d^'s 

SbluthTih^  ^^^^^  afterwards  made  a  rule  of  Court,    The  cosU  of 

■boaid rqpay  rf^e  cauM  w«ro  to ahide  the  event,  andthf)  «pste<f£  the 

tocn  on  cie> 

Dund ;  and  the  reference  to  be  in  the  discvetloa  of  the  arlftnuyy*    1%e 

former  having 

paid  them,  ArbiimtOr  #W«ScMl  tfr^lt  Hood  had  MQ  CWM^vOf/^tMVy 

made  an  affida* 

Tit  of  debt       tfnd  that  DrhHfir  should  jiA  ti^  fogt  jimtansi^^^iipy 
oS!!!^%^,al-  17^-  175.  the  costs  of  the  reference,  and  ^iMk.^tbfii 

Icgtng  such 

paTment,  hot  not  lUting  any  demand  of  repajmcntt  Held*  thai  thu  wm  not 


should 


AiiMtepaj  that  nam  i^Mmdma^  The  8iB^<vit  tbui  l%%1. 
^Bted  that  i>m€r  paid  that  Mm,  and  that  the  cotti  of 
Us  daisnoe  bad  bean  taooed  at  92.  7s,  €d.f  wbicb,  toga* 
tber  with  tba  17/.  17s*^  amoiioted  to  951.  4is.  6(i|  ''and 
4qMiQeiit  further  ioith,  tha£  Hood  is  now  justly  and 
tt^fy  inddbted  to  hio%  Driver^  in  the  aam  of  25/.  under 
and  by  virtae  of  the  said  order,  mle,  and  award*''  A 
rule  nisi  having  been  obtained  to  have  the  bail-bond  de- 
Umred  ap  to  be  cancelled, 

Chiity  shewed  cause,  and  contended,'  that  the  defend- 
ant, having  been  arrested  upon  a  Judge's  order,  was  in 
a  different  situation  irom  persons  arrested  in  the  or- 
dinary manner,  upon  an  affidavit  of  debt  Although 
the  affidavit  does  not  allege  a  demand  of  the  nU  175., 
yet  if  upon  the  whole  it  appeared  that  the  plaintiff  had 
a  claim  to  that  amount,  the  affidavit  is  sufficient,  Imlay 
▼.  EUessen  (a).  This  resembles  the  case  of  a  bill  of  ex- 
change payable  on  demand,  in  which  case  it  is  not 
necessary  to  allege  a  demand. 

Ornn/rij  conti^  contended,  that  this  was  an  ordinary 
arrest  as  for  a  debt,  and  very  different  from  an  arrest 
by  special  order  of  a  Judge  where  no  debt  exists.  Tliat 
it  was  also  difierent  from  the  case  put  as  to  a  bill  of  ex- 
change^ for  here  there  would  be  no  cause  of  action  for 
the  1?/.  17s.  until  afler  demand  made. 

-  Lord  TEirrSRnBN  C.  J.  We  think  this  affidavit  In- 
i^ciMt  It  was  incumbent  on  the  plaintiff  to  sherw 
the  existenee  of  a  debt,  and  tliat  does  not  sufficiently 
appear.    The  bail-bond  must  be  delivered  »p  to  be 

aakaelkd* 

Rule  absolute. 


.^       A,   •■*..  J 


(•)  9JEkul|45S. 


1 


OAiltti  nr  mcnueLHM^tMit^ 


j^jj^jjj^  iTie  Kino  against  HfiADtst  and  Others. 

Bjihtrttf  «r      A   RULE  nisi  had  been  obuined,  bMng  on  tk^  d«- 
ndUag  tlMft  fendant  HeaHey^  and  eleven  other  pertofeis  mwMd 

2).  wttftDu-  In  the  rule)  to  shew  cause  why  informations  Hi  ibi 


ttMrt'tKT      nature  of  quo  waarranto  should  not  be  exhibited  ^fjjlStlM 
■jftyoTMidbatw  ^^^  ^  gj^^^  ^  ^^^^  authority  they  severally  ex^Mtdl 

2JJ  iji^     the  office  of  chief  or  capital  burgesses  of  the  boroagb  rf 
difwt  Awi-       Devizest  in  the  county  of  W^ft*,  from  the  1st  6tAimml 

«hbM»  tiM  king  *^  .    .  ^^ 

conSmiMl  to      1 825,  to  the  8th  of  OOober  1 825 ;  and  by  what  ftUtimiiqf 

kuMMM  ftU      they  then  claimed  to  exercise  the  said  office  within  tbe  saNI 

Si!!lj^5lS[ts  borough.  The  rule  was  obtained  on  the  groand  thai  tli^ 

^mi  v«*^  only  seven  chief  burgesses  oounseUors»  tod  nfale  diilf 

burgesses  present,  when  they  were  severally  elMtfid  tnd 

toldi?!^*  sworn  into  the  said  offices  of  chief  or  capitdi  bnrgeaiei  M 

^^^^"^   the  said  1st  day  of  Augua  1 825 ;  and  that  only  nhit  AUi 

beon 


11,  or  iko  gmMr  pmt  ofthta.  ibonld  Bomlmto  ono  of  llio  nuariMr  of  twoiwa  Mi 
urn  e^mudhrwto  be  OMjor;  and  it  further  granted  to  the  major,  town  clcfk«  M 


MiffiHOi  onmaswrfio  do  dmjot;  and  it  rurtner  granted  to  taa  major,  town  ch 
thirtj*tli  chiof  Imfgiawi,  the po««r  to  aloGt all  oilcara. and  alao  of  talil«g all/rif  i 

It  then  granted  to  the  major  aiid  chief  burgcuoi,  being  amntM^% 
I  cottndl,  a  power  of  Irapoaing  fines ;  and  that  the  major  and  bmg^mttk 


» and  common  cooncil)  should  be  justices  of  Uie  peace  within  the  boroariij 

It  charter,  reeitiog  the  former,   ICing  Cknrlei  the  PfrH  oanirflMd  M 

' » loitr  alia,  that  &e  tnajor  and  the  fccordcn  and  the  chief  botfotee^ 

council  for  the  time  betog  (of  which  chief  burgesses  some  were  toovi 

of  dHy  Imi^mii  t^HnttU&ft »  thoisld  boTO  tho  nower  m  elee^  om  of  dM 

I  chief  burgesses  and  eauntetlon  to  be  major,  and  that  the  major  ahd  iet>^jfa,  Sliff 

cMcf  bwgeasai  of  tbocoaaB«ooaoiidlorihebofoe«b,!*o«ldtof«tbe  power  «d  clofl|.id| 


oAcen^  Md  abo  of  taking  tfaereafbr  all  free  burgesses  into  the  number  of  free  burgesees  t 
Held,  that  bf  these  charters  (there  being  BO  etidenee  of  M%o  prior  to  te  ^nflttag  ef-thi 
charter  of  Am*  i.)y  the  twelre  buigcsses  counsellors  did  not  form  an  integral  part  of 
this  oorporatioii  Ibr  the  purpose  of  eis«ting  Ave  borgeNto,  and  fhst  tfto  f|iht  ef  ^tmOf^ 
ftee  burgcsnto  was  m  the  fiajror,  recorder,  and  the  thinjsix  chief  burgtsses,  or  Hie  m^or 
part  of  ihees.  ond,  consequently,  that  to  make  a  ptood  rteie«loh  of  sllse  hwigss»  l»-]a«S 


vera  pfMM^  ipiMH  HeaOqf  aod  the  ^dm  d^     tilKil 


I  naifted  in  the  rifle  were  reapecttTdy  dieted  ind       «^9Mif« 

AlUll^lMlfilfi^  >lC  -%tw«  was  8  ooipmtion  by  Jiiili     * 
|i#iiP^ii»B«b,tWflFi^  f^^^^  burg^see  counsellors  .(o^ .  V.   , 

*ill|^^l^«5»?W  *•  FMi  beariii|r. date  the  lOthj   ,    \  .;  •  , 
^^fj^t^hfi^ftf'^  JW  <>f  l»i^  ^HPf  by.  which,  aaer' 
WfjfW^I^H  ^ Vl  »^»l?!IBfa  ^P^zes  was  an  ancient  and, 

JflNrfriiWm^  ..lijld  Hm^  qat  of  mind  used  and  enjoyed    ^'  ^  <  - 
iii<'^j!^€tiflO(  fr^F^Myi.y^^    '^"[.-'^."^'V'^l^'l^  rj-n-t'rrr'   .   []"''' 
IJJJJWlllt^Pffy?^  W»iR  ^f  -Ef^^ftct  to  them  «^d  their^   '^'  ^ 
M^MW^v^M'^^^^  jpilted,  and  also  by  means  of^   .     , . 
^|fp|^|MM||f*^^       and  QUStQni9  anciently  used  in  the    '. 
1>Wllit|j*y^  jVf*  t|ie  then  mayor. and  burgess^  bad  */  * 

hufiMy  besoagbt  bis  said  majesty  to  extend  to  them  hia       ;i     ^ 
|||^;i0i^4p6enee ;  iind  tbat  his  mqges^,  for  tjbe  fatttor       *  >  . 

Mji^tM  ]mimi^  the  boN>ugb«  was  willing,  t^ 

4pnAil^iMne'«nd  mannea  of  cboabing  the  mayor  of 
MilMMgfc;  aad  cKd  vouchsafe  to  explaip  and  co0-   / 
m^  ^Atm  grants,  liberties,  and  franchises,  a*  w^ 
IjflHljl.JBiiartera  of  bis  predecessors  to  the  said  mayer^ 
tUJlMifii^^^  ^^  ^^^^.  P^^e^esscnrB  theretofore  madei 
Wl^A^-^'  IS  aiso  by  odeanfr  of  divers  preseriptiona 
l|»ijy<pi  thertfeefare  anmently  nsedi  and  to  grant 
~^^     MhiniiS  andM^rdiiiances  profitable  tot  the  gpod  . . 
_  «ir-lha  iK>i0|igh  I  Us  miyesty,  yielding  to  theur .  . 
^fia^^jp^  to  tlie.  mayor  wd  btir^  ;^ 


iiv 


'  theretofore  K^^nif^  fi;i(l  cppjftrmp^,,  oi;  bj  r/^^^^QH  Q^i^y 

lawful  custoKp^  use,  or  prescription  tberetpfore  bad'^ci 
eiyojed ;  and  furtl^r^  to  ayoidj^i^in  tb^^iceCorthaU  9uch 
doubts  which  theretofore  had  arisen  pppf  j^c^xji^g  J^e 
election  of  the  major  of  the  borough,  his  p^jes^  "^id 
jgive  and  grant  to  the  aforesaid  mayor  and  bu^g^s^es 

^  and  their  successors,  <^  that  die  mayor  an4  CQiniff9n 
derk^  called  the  town  clerk^  together  with  thi^-  W^ 
six  burgesses,  being  the  common  council  of  th^iswe 
borough  for  the  ttn^e  being,  or  the  greater  pact,  pf  tbj^i 
from  time  to  time,  and  at  all  times  thereafter^  sj^Quld 

.  have  power  yearly  and  every  year  on,  &c.  of  qbf)<{f|^ 
nominating,  and  assigning,  and  that  they  sbQolcjjjmid 
might  choose,  nominate,  and  assign,  one  honest  .af^d.^^ 
creet  man  of  the  number  of  twelve  chief  ,t)urgej^se|,f|g)(^- 
sellars  of  the  borough  aforesaid,  who  shou]4  be^^jo^^j^r 
one  whole  year  next  ensuing,  who,  before  he  shpiftfl  be 
admitted  to  exercise  the  same  office,  that  is  to  soy^  p.n,.  fScc*, 
should  take  his  corporal  oath  well  and  truly  to  ^3^^5:9^ 
the  same  office  before  his  last  predecessor,  being,  n^t 
before  mayor  of  the  borough  and  the  town  clerk  of  ti^e 
borough,  in  the  presence  of  the  aforesaid  thirty  and  six 
burgesses,  and  other  burgesses  of  the  same  boroiigh  ,fyf 
the  time  being,  or  the  greater  part  of  them ;  and,  ,th|it 
after  such  oath  so  taken,  he  should  execute  the  office  f>f 
mayor  for  one  whole  year  next  following;  and  ttiat  the 
mojforand  Umn  clerk  for  the^  time  beings  cmdjfkir^rrix 
dutfhurgis$e$  for.  the  tim,  beings  or  the  grt^^ler  t'piat 
of  them,  from  th^ceforth  should  have  tboapmiaatiMifiid 

electiori. 


*  «fcct  firoAtt  fltenee^brfh^iina'Y<J^  Wttf  all  tnd  sii*  ofecers  ^Z^m" 
^  afid  iniiAtew  Aafebe^i^  ftt^etifter  tb  sei'ire  "wittSh  llie  J  ^^"^^ 
*.  ttinire  'bdfoiigb  a^  tUeiietbfeire  had  bad  ahd  enjoyed  atiy 
^  dfi^  within  the  sarte  borough ;  dnd  also  of  takmg  tbei^e- 
Me^  an  and  sfngtAar  firee'btirgesses  of  the  borough  into  the 
^  *  iluiafbet  of  frete  burgesses  of  thie  same  borough .  A  nd  that 
^^  tf  any.  burg^  or  inhabitant  of  the  borough  dbouTd  foe  ». 

^^fh^Keafter  elected  into  the  office  of  mayor  oTibe  borou^, 
^^HUo  the  number  of  tJie  chief  burgesses  or  couns^jRors 
"  bf  thre  borbugh,  or  into  the  number  of  the  free  burgesses 
^*&f  %h«l  1>orough^  or  to  any  other  office  within  the  borou;^, 
<'^th']()erson  so  chosen  beii^  apt  and  fit;  and  after  the 
"^l^on  should  be  made  known  to  him,  should  j^efose, 
^MMthbiit  reasonable  cause,  to  take  upon  him  the  office  to 
"4^iidh  he  should  be  elected,  that  then  it  should  belawftil 
'*=fi(r^l!Be'  toayor  'tind  chief  burgesses  aforesaid,  ieing 
"^h^tth^dri;  and  the  common  council  of  the  borough  fbr 
''^'(^'tirtife  bcftig,  or  the  greater  part  of  them,  to'  set  a 
^teiitot^iEkble'  flhe  upon  him  so  refusing.''  By  another 
'•'iftufe' of  the  charter  it  was  granted  that  the  mayor  for 
^^ft^iifne  being,  and  the  town  clerk  and  chief  burgesses 
^f6)f  the  iime  being,  or  the  greater  part  of  them,  should 
®JmVe  power  to  make  statutes  and  resonable  orders,  ftr 
^tfii^  good  rule  and  government  of  the  burgesses,  arti- 
''^cer^  and  inhabitants  of  the  borough;  and  that  the 
^Wiyoruhd  town  clert,  and  chief  burgesses,  being  ccuh^ 
^%eUo!nj  ittA  the  common  couneil  of  the  same  borough, 
^iahd  tWe  greater  part  of  them  as  aforesaid,  as  often  hs 
'^iini^'shb^td  naid^e  such  laws,'  statutes,  and  ordidaiiices, 
•^Ittth  '«ftd  such  tike  reasonable  pains,  penalties,  and  pu- 
iMdPMM^  Mighi  impose  dud  assess  by*  impri^bAM^t  of 
.inori; ,! ,  K  k  2  their 


«M|  3  CASES  in  MICHAELMAS  T^RM 


nerlBuM 


ISCtb '     'their  bodies^  <or  by  £tM9g  or  amerdamealSy'or  by  any  of 

tfaem,  against  and  upon  ail  oflfenders  contrary  to  anoh 

la:ws,  as  to  the  same  timyor,  toim  clerk,  aad  chief  bnr- 

gesses  for  the  time  being,  or  die  gveater  fiart  of  diem  m 

aftsresaid,  should  seem  reasonable  and  aeet.    And  tis 

nii\jesty  farther  granted  to  the  mayor  and  bvrgeuca  of  die 

boroDgb,  and  thehr  successors,  that  they  from  thenoiftfiirdi 

and  for  ever  thereafter  shoaid  hold  within  Ae  boroagb, 

in  the  guildhall  of  the  borough,  a  court  of  record  to  be 

held  and  ^adjourned  before  the  mayor,  town  derk,  and 

chief  burgesses,  being  counsMors  of  the  borough  for  the 

time  being,  to  be  held  before  twelve,  eleven,  ten,  Btne^ 

eight,  seven,  six,  five,  or  four  of  them,  whereof  the  mayor 

of  the  borough  for  the  dme  being,  and  the  town  derk  lif 

the  boroG^  for  the  dme  bekig,  his  migesty  willed  to  be 

two,  and  that  in  diat  court  they  might  hold  by  f^iol^' 

to  be  levied  in  the  same  courts  a})  manner  of  plea%- 

aetions,  ftc,  so  as  such  pleas,  &c.  should  be  det«miiMd ' 

befba«  die  mayor,  town  derk,  and  chief  burgesses,  beiiig 

caunseUors  of  the  borough  for  the  tine  being,  or  before 

tw'ehie,  deven,  ten,  nine,  eight,  seven,  six,  fiv^  or  four 

of  them,  whereof  die  mayor  and  town  clerk  of  the 

borough  for  the  time  being  his  majesty  willed  tb  betwo^ 

The  diarter  then  granted  that  the  mayor  and  toWtt' 

ckrk  of  the  borough,  and  also  one  of  the  dhi^  terw  ^ 

gases  and  couneelkrs  of  the  borough,   from  dme  4eu 

daae  to  be  ^chosen  by  the  raayoiv  town  eterk^  aaA' 

commoiif  council  of  the  borough  for  the  time  bdng;uoii - 

the  grater  part  of  them,  whereof  the  mayor  and  trMini'^ 

clet^  his' hngi^sty  willed  lo  be  two,   dttriilg  th^  tknel^ 

wiifiMiti  they  should  happen  to  be  in  dieir  o£ces,<shoiM^ 

be  Ms  JtiiOiiMii,  bnd  every  ^  cbera  waa  i»d  ^hoaUifeHJ. 

'^  '    ^  justice 


iNtw.  Eicanm  Y^m  69  OEORGiB  IV.  Mk 

jMtke  o6«liis<  mtyMj^  hi»  beim  andt bvomsqw^  toike^      lSt7«( 

The  affidnvks  thett  ael  out  mofbet  cbarter  of.Chavlm 
the  Fint^  bearing  date  the iMb  of  Jifiitf»,ia  the  fifteeotk 
7 wf  of  bis  reigO)  ^vdh  9&/^  reciting  the  ibriaer  cbai^c 
of  «^*  l^  ratified  and  coofinned  the  same^  appointed  a 
a  rq^Miider  in  lieu  of  the  town  clerk,  and,  among  other 
tbiiig%  gsanted  that  (he  mayor  of  the  borough  for  tlie  time 
being)  and  tbeveoosder  of  the  borough  for  the  time  being 
(and  in  the  abaenee  of  the  recorder  his  deputy),  and  the 
dUtfburgestegf  being  ihe  common  council  of  the  same  bor^ 
rovgh.  br  the Ihim  being,  (of  which  chief  borgessesaomo 
w«ve  caUed,  hnowui  or  djatingniehed  by  the  name  ac 
diitinotion.  of  chief  burgesses  counsellors:  o{  the.borooghr 
afbrssaid,)  or  the  greater  part  of  them,  at  aUtimea  there* 
a&r  ahould  have  power  and  anthority,  yearly  and./»yery. , 
j^sttf  on^  &e.,  to  assemble  in  the  guildhall  of  the  bor 
r^^gli^  and  then,  should  choose  one  honest  man  of  thfSt 
afiwea^d  chief  boigesse^  a$id  counselors  of  the  boroogb 
afiwesaid  to  be  mayor  of  the  borough  for  one  whole  year 
ncKt.  following  the  eve  of  die  feast  of  Si.  Midael  ^es. 
such  election.  And  that  the  mayor  and  reoorder.oC  the 
borongh  for  the  time  being  (and  in  his  absence  his4e^  ' 
pn(gF)i  and  the  qjbresaid  chief  iurgesses  qf  tie.  common' 
council  Q^  the  same  borough  for  the  time^  beings  or  lh« , 
gBUL^m:  part  of  them^  firom  thenceforth  should  have  the 
nomin9ticmf  deotion^  and  appoindngi.  aad  that  they, 
should  nominate^  appoint)  and  choose)  from  theiMef^ 
forth*,  all  eCBeens  and  miniators  whatsoever  (ptfier  Ibim 
the^ewn  dsfk)  b^  serve  thereafter  wilhia  theboVQugb  ji 
and>afaM>  all  and  siqgttkii:  free  .bniges3tti>o£^  horwghi  - 
afoeseidithetoeafter  tabsiiito  tbeuwsber.of  fteattm^^ 

Kks  of 


Mft 


.^mSS&CM^iQHAfyLMAfiiTGKIiMi 


lAW 


JIM4M7 


.  toscjeC)  aDdldhnrf /buiegcJsseaithe  p6wetjoi4tnpimmg  fiM 
.  upaft)abypi3ra(m:rfi&8iqg(lo»deRVttto'f^^ 

bj^^lMrs^ialiljeiniatinisiiss  inibel  rmtt^  tahMeiiofiJami 
tihe.f  ksl  wasfoT'UistpuffpfttQ/OGnUik^^  The:affiid«|vitft 
lbe» stated  that  these  ^woi  charjters* h^d;  be^iaooeptsdibjr; 
tke  mwfor  and.  buiigesses  «f  tke  faoroui^  add  ad^dtipai^ 
by  them  ;  thai  an  election  of  free  buiigesses  wa^JI^  M 
the  Irst  of :  Augusi  1J325 ;  that  th^re  were.  Dot  pr^asotl 
more' than  the  ma^'or,  recorder,  seven  cafutalbuig^iefi 
oounseUoPs,  or  aldermen,  and  ntne.  capital  imrge^a^i 
viien  the  defendants  were  elected  and  sworn  <»pifd  bee- 
gesses;  fmd  Chat  on  the  8th  of  Oeiober  1825  thiH^ejweiei 
present  ;i]o4>more  than  the  mayor,  reeordect  ^fl^iMpit^l^^ 
burgi^ses counsellors,  or  alderm^^mid.tea  capital. Iwr 
gessest  *when  the  defendants  were  Qgasa;(e^Qfted:  9iiA 
sworn  capital  bnrgesaes,  and  that  ^ey  wf/$[^f  ^^ 
eroiard.  the  office  of  a  capital  bujrgeiis ;  iUBd.ibalnlb^ 
K^pectively  ought  not  to  escereise  the  «K$x»,4f:%iu!fk^ 
bmgesfl^  masmlich  as  they  were  not  any  >  of / tli^fo^d^ 
eiacted  end  sworn  capital  burgesses  oftbobOMMigbi:  •  *^ 


If  >i   .jLlU  ' 


t  TAejftk)nw/*Oeneralj  TamUm^ ^vdMa&kiigrS&BJ/t^ 
now  shewed  GBilse.  It  must  be  conceded. that ithe^fifiil 
election  was  void,  because  u  majority  of  the  ttUcyrtsis 
burgesses  was  not  ipteaenfL  '  But  the.ddbndaBtri  dNVts 
^ietcd(iatidev  ithateiitctioti,  and  thej^  are/lfiUiagijti]^  dis» 
bhsniiMtDitbe  period  whkhlehipeed:  faeiween  tibej^iil 
flndaecond  eieetmi;^'  Tfaeliaa  talbeopiuticipidqwtM 
iU4siaiiHk  be  iKeputedixhsl^if  tfaeilwdwikni^gfc^aacioouib 
sellers  constitute  a  ()istinct  body,  and  form^  an  in-^ 

2  .     ;    I  ^^P"^ 


'SlM:ICiii« 


tij^^ptM^  'Ibe^  ODiiitinMii  codiicilr  -a  ougdnQr  >efih«t  l$tU 
b«fy,i.«iid  ialftd  of  tba  rsmakmigi  tWMt^^fbar  oafrilid 
bdt^tfesses,  ought'  iohtnfe  bacti'  pvestsntvi  (the  ^eleotiott^ 
Baft  io' this  eafl<^thc>iw«Iv|f  bi]rgcs9e»e0ulMdlorB''{friid 
Ave  ddled'  iitdeiwM  wtli«'  rule  «ii<t^the  aflUbvit^  fikd  U 
ftiuppon  of  itX  quiMul  die  irigbt'  pf  ddctidiy  aro  not  a  body 
4litiiiitft!ftom'  the:  otb^r  eapitAl  bw^gessea.  The  clause  of 
ife  iebbvCar  which  gif«s  the  fight  of  eleecion  always  mtah 
idDB'Ae  thiny^afac  capital  bui^geGses  as  constituting  one 
body,  <|IeBOiniiial«d  tfa^  commoR  counciL  Tbe  twefana 
batgetta^  ooatiseUors  have  no  corporate  functions  distmct 
flMtt'tbose  10  ber  peHbrined  by  the  other  twenty^ooc 
capibil^iiifgesaasi  Ifbo  only  difference  between  thd  twehna 
aact'aw»iQr-(rou#  h  that  the  former  are  called  burgassea 
^odtwUlBffa/  and  the  mayor  is  to-be  taken  out  oftheitt 
bili^. ' 'Otte  4»)tiftseUor  is  to  act  as  a  jnstiee;  but  that  ia 
AiliP  d^itop^rMe: ^notion,  Jofm  r.  Wlllliam{a\  2%» 
^fttefi^fiAngl^  (b).  By  the  chttter  of  James  die  Fintf 
^^linajfiMry^town  ctcark,  and  chief  burgesses  are  to  make 
li^li4ttiiira;i^at  fines  fer  breach  of  the  bye*iaw9  are  to  be 
iQipesed' byi'th0  'mayor,  town  clfrk,  chief  burgesses^ 
h&ngifumsdbffss^  and  the  common  council  of  the  borough* 
So  that  when  it  was  intended  to  give  to  the  twelve  any 
|lQ»<^t^^^cmt'&dm.  that  given  to  the  other  chief  bur- 
gealea^'thfig^  are  mentioned  by  name.  But  in  the  claosa 
giaiagf  dte  rii^i  of  election,  the  thirty-six  are  treatedi  nOI 
aatsvD  bodifas  cMiposed  «f  twcAve-and  tweisty<4bos^  but  as 
ebb  emi|»iiKidy;<^  This  esse,  thefeibre,.  diffiiFS  feomaH 
linhexfhenelfr'knt  keai(Jield:mbesauiy  that  there  shsaild 
j»>iiiiiBJDii^j]fles|ch>taH3d9Alilxidy  present  ill  fbeeiflctiQii 
^ifmnajmiF^  beoaiisBr  dn  those  eases-  the^  clause  «f  ti>6  'ChaiN 

'    (fl)  3  i!  cj- C.  762.  (ft)  2  !</.  7?r/yni.  1029. 

-'5  Kk4  ters 


tete  gfvkig  tile dghtr of  ^kotiM,  conttoned  adisiniBt  j» 
cftpttHlfltdoft  by  iMune  of  the  diffin^ot  gomponant  purte 
of  which  the  eoitimon  ooiineil  or  decthe  bod^  was  to 
consist,  aad  required  &fetf  one  of  those  eoo^ciwitt 
parts  to  he  present  at  the  deotioo.  la  .  A»  ▼. 
Bearifiger{a)  the  mayor  and  commoa  dark  £»  die 
time  being,  and  the  eemmon  coimdl  tar  the  time 
beingv  or  the  major  part  of  them,  were  to  elect  the 
mayor.  In  Sea:  ▼.  MUUr(h)  the  eleotton  was  io  be  by 
ihemayor,  his  brethren,  and  the  company  of  foAy^eight 
The  company  of  forty-eight  were  a  distinct  inl^sal 
party  Mid  of  that  part  only  three  wwe  present  at  the 
election.  In  Bex  v.  Bower  {e)  the  charter  direetad^that 
there  shonhl  be  £yers  men  who  should  he  aldcnnsOy 
two  boilift,  and  twenty-four  odier  men  who  abooU  be 
dMef  and  principal  burgesses.  The  mayor  and  iijdei* 
men,  or  the  greater  part  of  them,  were  to  choose  fioaref 
the  burgesses,  and  the  mayor,  aldermen,  liailiffi^  pma* 
cfpal  burgesses,  or  the  greater  part  of  them  so  oon^ 
•  stitnted,  were  to  choose  one  to  be  mayor.  So  that  w  tks 
^dause  giving  the  right  of  dection  there  was  ft  distiiict 
entimeration  of  all  the  component  parts  of  the  comnoi^ 
^coundl.  There  could  be  no  doiibt  diet  eadi  of  those 
eompon^t  parts  formed  a  distinct  integral  past  of  the 
icorporadon. 

.'•  '^ 

€kmpi^U,&r$Une,mAPttfke^tmKA.    There  ai^jn 

^is  fk»ltomtion  t#0  disdnet  bocfes,  the  twdve  bofgaWMi 

cotmsdldrii^  and  the  tmM;H«>ur  diief  burgesses.    9te 

itioodofl»'-of  the  twelve  burgesses  counsdlomar^lbe 

(a)  4  r.  it.  810.  (6)  S  r.  Jt.  868.  (c)  1  i7.  {•  C  492. 

functions 


iN.Hsi&TBt(Hfnr1SiA»f<wiQ(]S01SS/i]^-  afm. 


QM'ilUivi 


Thejv tqgstbee wilh  ihti mogrMand  tofim oleA^  fosm >h|. 
OQQfft  ^  jwoofd  far  th^ree^voiy  ^  debts  ;,with]p  ibe 
boroiigby  m  well  m  tibe  coiufl  oH  qiprter)  ^eadfiuu  Tb«^^ 
chflTter  of  J^  l.»  nhioh  ie«ite»  tfiiiA  tb^  bofpug^  ia  tn 
SMkni  boraught  Md  thfkl  lihe  mayor  asd^buijgfwacfr  pwf 
ifltted  «mj:Ubejr&es  nod  fmusbiafs  ^|r  pfeMvpijpiv.Mt- 
f«s  to  (be  iU9ifr$x  cbief  bui^gMes  ae  a  bq^  alim^r 
odfiAig;  ftwelfe  of  ibaft  body  b«ii}g  ftbaai  caUad  «Uiif 
bn^gwaes  oaiutteUor^y  and  Ivaoty-lbqr.  chbf  huigesaea 
only.  And  by  tbe  cUiue  giviBgtba  cigbt  of'aIactioa» 
the  mayor»  town  derkp  and  tbkty-aix  burgqasea  araip 
choeoe  one  of  tfae  twelve  diiaf  httrgeisea  coanaaUocs  to 
ba  mayor.  This  abewa  that  at  that  time  there  wavi^ 
Unngrk-^  comaMa  ooancUiiiai])  twelve  of  tbam  heiag 
wiBuk'  afaiief  burgnsaes  cowiseUoiai,  and  that  xesidiMt 
€abf  ebiaf  burgeases:  thqr  are  reeogaised  aa  two  di^ 
tmd  4iQdies^  emh  of  tbeai  forming'  aa  integp^  pavt 
«f  theifiorparatioii*  Then  tbe  cbarlar  of  King  Ckmkf 
Ibe  Krst  {NTOvides^  that  tbe  mayor  and  tbe  le^isdar 
#MMhe  time  bevag^  aad  in  bis.  ahaeoce  ^  dapuly»  a^d 
rthfi  cbief  bnrgawfs,  beiag  the  oomimo  co^ciloC  ib^ 
bpr^gb  %r, (ha  time  bei«g,  (of  wbioh  abiaf  burg^^ff^ 
some  were  distingaished  by  the  name  of  chitf  bi}fgifmP 
Goansellors  of  the  borough,)  should  choose  ope  of  the 
.aaid  i^biaf  burg^«sef  coima^cwa.of  Um  bP^Hgb^  tp>  be 
mi9&*',  ilowy  itbat  ia  M^miif  tbe^  ^wae  tbi^gf)#«i)if  tbf 
^pKitVer  (Or^t,bj»d  b^n  f^ven  to  tbe  m^l^^nditb^ilwalFP 
^«2bi^l«DtSa$«$%^ftHD$«Uo^  aad.the«:bi$^b(|rg«W!i»)W# 
if  that  had  been  so,  then  the  cases  of  Rex  v.  Miller  {a\ 

(«)  ^T*R.  26S. 


that  iff  oideplto  ffiafce^argoioft'i^leetitai  ihefe/nuitt^be' 
ppcssDt  a  majorLtjf  o£  the  twdire  ftDdia^  migarky.af  the  ; 
tweDty^four.   The  charter  aajn^tihat 'the  camxiottcoimni  * 
shall  oonbUt  of  the  flotayoi'  and  tbe-  reedrdcr,  iMidihe  ; 
chief  boi^geases^  the  twelve  and  die  twenty-ibiiry  and; 
that  the  right  of  electtcHi  shall  be  inthecomikiOR  unmai^ 
or  the  greater  part;  or,  in  other  Words,  it  av^  that  the  t 
right  of  election  is  to  be  in  the  thirty^sijc  chief  bm^^esaae^ ' 
but  that  the  body  of  thirty-six  are  consiituttddofdretiveiffe: 
and  twenty-foar.    [Habwfdl.  If  the  charter  <hadi:  said*  • 
that  the  twdve  and  twenty^four,  or  the  greater  put  trfh 
them^  were  to  elect,  then  the  construdioQ' would. 'bf^; 
that,  to  make- a  good  election,  tbare*  mvat  be  praaoittbt 
greater  part  of  the  twelve  and  die  greater  pact  eC  dhe 
twen^four;  but  it  only  says  that  thethirtyHMCForiha. 
greater  port  of  them  shall  elect;  that  mntt?  meanidfear 
greatnr  paH:  of  the  thirty«»six.]    But  the  chartearaftai^. 
wards  goes  on  to  shew  how  the  thiriynnxf  ar»  ^ssi0&m} 
tnted,  viz.  of  the  twdve  and  twenty-fonr.  ;  It  iitheoaiMr 
in  effect  as  if  it  had  said  the  twelve  burgesita  c«iinseUo»t 
and  the  twenty-four  chief  buif^s^s,  making  thirty-iiKiier^ 
the  major  part  of  them.    Now  it  is  clear  that  ^tUa^fin^/ 
burgesses  are  to  be  dect«d  in*  the  tibmetMnnir  aarlliei 
mayor;  for  the  charter  provide^  that  the  m^yoranll 
recorder,  and  in  his  absence  his  deputy,  and  the  dmdb 
burgesses  of  the  common  council  for*  die  tiihe  Ai^ing|lar 
the  greater  part  of  them,  should  nojninate  and  choose 
all  and  all  manner  of  officers,   &c.  to  serve  in  ^e 
borough,  and  also  all  and  singular  free  bui^eiSises  pf  thft 
borough.  .      /.v  i   '  ;  i 

(a)  1  ^.  41- C.  49f.  {h)  Ii7.j-C.609. 

Batley 


Bwi^vJ;<a)  If  the  fM3tb  ^iadosed  in  tl»  iflyavU  ItOKh 
rnged  unjr.TeflMiable  doiibt  ia  our  miadsy  we  woald 
mabe.tfaffimleabsolMe;  ^btii if,  oti  oirefiilly  conideraig  • 
thoae'lMate^'.iio  doubt  vbatover-is  produced  in  our 
nBnds^  we  o<^t  notto  make. die  rale  absolnto;  {6v 
thia  of  neoessi^  wilt  Inve  the  effect  of  oocasionuig  great 
e^ifttnce  to  aH:  tbe  purties.  Hie  affidavits  are  aifent  on  tbe 
subjpect  of  .lUB^,  and  the  counsel  in  ^ipport  of  the  rule 
hime^isdied  entuaely  on  the  construction  of  the  charters* 
The  general  rule  i%  that  when  a  charter  gives  a  right 
of  ekoiion '  to  persons,  describing  them  by  their  cor* 
pbrat&ohamcter,  as  mayor,  aldermen,  and  capital  bur^ 
gssGtes,  every -memberwho  comes  within  that descriptioa 
DNlst  ODBeor  in,  or  at  least  be  present  at  the  decdon; 
aadb  tfaeMmast  be.  a  majority  of  each  definite  body, 
as^iibr  instance^  if  the  right  of^elecdon  be  in  the  mayoTy 
aUbrmen,:  atid  cafHtal  burgesses,  there  must  be  a  ma^^ 
jofE^.  of^^tbe  aldermen  and  a  majority  of  the  capitBl 
bttlf|eB8e&  But  the  necessity  of  the  concurrence  of  a 
nwywitypTesch  integral  part  depends  entirely  on  the 
laogtbge^by  which  the  right  of  election  is  granted.  The 
yit'Ibfio:T.Heyie{b)  shews  that  a  diarter  may  be 
r'io  as  not  to  require  the  concorrenoe  of  a  m»^ 
jerfty^  rind^ttrv!.  MiH&r{c%  Bex  r.  BeOring^  {d),  and 
Matr^  BinDer(e),  the  right  of  election  was  given  speeih 
fleely  td  theidifibreiH  component  parts  of  the  corporate 
fandy^  .riii  ;this  ctee  there  ie  no  evidence  of  any  usage 
titf,h>'  J  i  ••'•    ■■*.    ■      '      .  ' 

(a)  Lord  Tenterdm  C.  J.  during  the  argument  was  sitting  at  NUi 

{b)  6  T,  S.  4Sa  (c)  6  r.  R.  268. 

{d)  4  T.  R.  810.  (0    I  R.iC.  492. 

before 
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1999.       befevBllhe  luM  vhes  tbe  ckntBc  wts  gmtedi 

though  die  cogpocBliaii  nay  Iw  a  corpamtion  by  pc»« 
scseipdooy  and  allhangki  it  may  bai  ocrfieBtod  fi»a  the 
charter  graaMd  by  Kii^^JlatMf  tbe  Fkst,  that  bcfote 
thut  ^Mie  there  had  been  tUrtyfeix  persom^  cafiital  bur* 
ganes^  of  whom  twehrd  insre.couiiaeQovs»  yet  ifcdoea  not 
thereby  appear  for  what  period  of  tisM  they  had  iiiig»iil| 
or  what  their  v^spectsve  rights  were*   Now  die  laiqpiagtt 
(^  thia  charter  will  shew,  whether  it  was  mfcended  theva 
should  be  a  ocMtcncrence  of  a  mqority  of  the  tmhie  bur- 
gesses eouneeUors,  aod  a  ma|ori^  of  >  the  t!ifeiity«4bap 
^lief  bui|;es8e&    if  diat  were  ittfeBded,  the  kngoige 
naed  im.  the  charter  shrahl  have  betto^  that  the  ekctioa 
should,  be  by  the  mayor,  the  town  deri^  die  twrive  hnt*^ 
gsases  'GonDseUor%  and  the  t»enty*&ttr  capital  bnvv 
gesass.     That  is  the  langnaga  vsed  ia  the  diaiieB^ 
when  it  ^ea  the  pomec  to  isipoae  fines*    Bufidat haiT* 
gm^  of  the  dauas  of  the  charter  giTiag  the  ogfat  of 
eleeting.  the  mayor  is,   *^  that  the  mayor  and  oommatt 
clerk,  caUed  ike  town  dark  of  the  boaough,  tqgedsse 
with  tkkijf  and  sw  burgesses  o£  the  same  borongh^.beaD^ 
the  eonmoti  oonncil  of  the  same  bosou^^  for  the  time 
beingi^  or  the  gmater  part  of  them,  shall  fimm  dme  la 
time  and  at  all  dmes  have  power  of  decdag  the  mayor.'' 
The  ri^  is  therefore  g^ven  to  the  thirtyHuai^  as  if  there 
was  at  that  time  a  known  body  ooomstifiig  of  thai  nwa^ 
bee;  jind  no  diatinctAon  ia  made  beibween.  any  of  th» 
coo^nent  parts  of  that  body.    In  all  the  oases  where 
the  presence  of  every  int^ral  part  of  a  corporatiga  has 
been*  bdd  to  be  necessary,  the  diffirent  oomponeot  paxti ' 
of"  the.  corpomtioD  have  been  spedficidly  mendoM^ 
The  dmrfier  then  provides  &»  the  dection  of  i>d«F 

offieeoii ' 
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.  imd  flfcTs^  ^<4lmt the  nijrar  and  Mrn  d€ik  of  WSf J 
tke  boronghy  mmI  thiity^Nx  difef  biivgeiief  of  the  saiM 
boRMq[i^  or  the  gvaater  part  of  theiii^  ikom  ibenwfiMli 
fior  emr  shall  have  the  decdom  of  aU  affiMnu"  The 
r^^  of  electtfig  offioen  is  ffvem,  thsrafcve»  not  to  the 
ilpri^r«  jmd  twenty^bnr^  b«t  t&  the  majnDr  and  to  the 
UmBty'mKf  no  disthMsdoii  beiiiip  made  betiraaii  die  ie>* 
dividbttds  of  whom  the  diirtf-six  are  eoaipofltd»  Tfaera 
ate  in  this  ebaffto'  two  dames  by  wfaieh  m  power  of  im-« 
poaing  fines  is  grmted,  and  dielangtiageef  diosedauses 
is.  fery  dafeest  from  that  ascd  in  die  dausos  giving  ^be 
Tig^  of  eleedon.  One  of  those  elanass  gms  die  mayor 
and  dMsf  bargesses,  being  counsellors,  and  the  oonnum 
coBDoil,  or  the  mt^or  port  of  diefD,  the  poorer  of  im))OiM 
mgwk  reasonable  fine  upon  any  peison  refusing  to  tehe 
an  cffiee*  The  other  .gives  tbs  mayor,  town  derk,  end 
diief  boi^iesses,  bang  coimsMon^  and  the  common  ooun-* 
ci,  die  power  of  imposing  penalties  upon  all  oftnders 
againat  igreJaws*  In  these  two  clauses  the  twelve  b«iv 
geasae  eaunsdlots  and  the  twenty'^feor  chief  bvHgesses 
see treatedaatwodistinct bodies*  Itisessentialytherefofe^ 
that  a  Diigority  of  each  of  those  bodies  should  be  present 
at  any  ijoeetiag  where  a  fine  is  to  be  imposed4  Bot  hi 
the  danas  givii^  the  right  of  electing  the  maycMv  officers^ 
or^iiiree  bi^gesses,  the  thirty-ieix  chief  bui^esses  are 
treated  m  one  aggregate  body,  and  therefiire  it  is  laffi- 
cbdl,  diatat  any  such  decdon  a  an^odty^of  that  body 
sbocdfr  be  pieseat.  The  language  used  iO'  the  diastwr 
of  Kuig'Oibwte  4he  Second  xequifts  a  eiaiibir  eqn* 
straodDH*^  It  states,  that  Hhere  were  atnhati  time  iii  die: 
coipeBartiQB  a. Jbody  of  thtr^-dx;  tbait  .the  ^dnrty^x 
coiaisted  of.  twdm  who  were  coansdloi% '  and  te^en^^  ^ 
foun^sHtr  were  not    That  being  the  case,  if  it  bad  been 

intended 
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a  ooncutf etice  ofi  die^d^Sidte'bodjf  ^tw^vs^  Md'^Ae 
definite  body  of  twiebty-Amvi  die  lan^sgi^  ^^dtymMdd 
'  obribasly  JiBve  teen  used  woahl'  hsw  bMby^lhat'  Ae 
*  right  of  dectton  dioold  :be  ki  the  mayor  'tuidiln  ike 
couQsellors^  oadia  tfaerdridue  of  tbe  -  capital  buigoflitt 
of  the  said  iMMmigh.    But  the  lan^ag^  ^MMdfy  taiiid 
i%i  ^^  that  thft  aiayor^.the  recorder,  or  in  hls-afaaiaMe 
the  deputy,  and  the  chief  bwgeBsesv  beii^  Are^oMMOiffn 
council  of  the  same  borongh  for*  iIm  time  tMaag,  ^  HtdA 
diief  but^gesMS  eome  are  called^  or  hiMm^  'OT'dkA- 
gnisbed  by  the  name  or  dUtinetion  of.  AUdimtfik^ 
coaDsellors  of  tbeboro^h  aforesaid,  or  the^gn^iit^pm 
of  them,  at  all  times  hereaiker)  shtfll  hai^a^  p^er-^iild 
attthority  to  choose,  nominate^  and  appoint  on^  h<ftMtt 
man  of  the  aforesaid  chief  bargesses  and  codnasHols 
of  the  borough  aforesaid  to  be  mayor;^*  and*  Aieiintt 
afterwards  provides,  <<  that  the  mayor  and  recorder  for 
die  time  being  (and  in  his  absence  Ks  deputy),  aaitf  the 
aforesaid  chief  burgesses  of  the  conmaoA  council  ofi^lfe 
borough  for  the  time  being,  or  the  gteater  part  of  tftuMl, 
from  henceforth  shall  have'  the  power  of  noai{naili% 
and  appointmg  other  officers.'*    Here  agaii^  Cbe  satne 
language  occurs,  and  no  distinction  is  made ^bot»#Wtlie 
twelve  and  twenty-four;  but  the  right  of  etootfdn  tsigMa 
to  the  whde  collective  body  of  chief  bm^gosMTA^ia  ittafa^ 
and  no  distinction  is  made  between  the^^fltsmnt^anlis 
of  which  that  body  consists.    In  th&  cas^  of  th^iITiM^ 
V.  Dmmskir0{a\  the  point  did  not  of  neiiesiitty  atri^'bbl 
it  did  arise  kicidentajly.    In  that  Case,  upon  thoiddHlh 
of  a  capital  baif*esa,  the  right  of  eleel^g  an^AH^^^ 
J-  .       ■      ....  ,  •  v       ..       /    .-.lodu^-q    U- 

(a)  T  Aj'C.  009. 

in 
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v AMinti^  or.- the greMto' t)srli •of.theiteitie.  Of dieoapital 

:  buraMa^  jfbiHT  weee''  aUbermen^    The  chaifter  lecpibred       ^gma 

>Aat  t^o  i«idijrmeQ  should  bs  present,  at  the  eleetioit  of 

.nil  ofl^rs.'  There  Were  not  two  «ldennen  present  at* 

..Ihe^ek^ioi}  of  the  defendant  a^n  capieal  burgess*    It 

,WB»  ootk|eiided,.lhat  the  |[>res6Qce  of  two  aldermen  was 

.mwwifcflrys  because-  capital  burgesses  came  wilJbin  the 

lifQWfmg^ioS  the  word  oflloers ;  but  it  was  never  si^gested 

rillM.  tiie  oeHGurrenoe  of  three  aldermen  was  necessaiy. 

.^fftlth^se  reasons  I  am  of  opinion  that  the  construction 

^loCttiia^ftrtctr  does  not  admit  of  any  reasonable  degree 

3^nd9ubt»  so  as  to  warrant  us  in  making  this  rule  abeo- 

ilmtef  ^s  ,Ais  taJthe  other  point,  the  rule  may  be  ealarged, 

amft^  paitisa  he^e  been  agwi  eleeted^  in  order  to  enabfe 

<^^tto  ibrmelly  to  disclaim^  in.  case  any  quo  warranto 

ifnfeffCaation  be  £led  against  them. 

in*    .  •    '  ' 

i/^Hf^ROYD  J.  This  is  a  very  plain  case*  If  there 
•jitere  any  reasonable  doubt,  we  should  be  bound  to 
,  alike  ihe  rule  absohite.  But  there  appears  to  roe  to  be 
^a^ner  whatever.  The  question,  which  is  as  to  the  power 
ooft^eledting  the  chief  burgesses,  turns  entirely  upon  the 
3Ci»nstruqtion  of  the  charter,  independent  of  any  usage. 
nBj^ithi^  oharter  of  Charles  the  First  the  election  of  the 
,ehief  burgesses  is  to  be' by  ^^  the  mayor  and  reeorder  of 
atbe  borough  Ibr  the  time  being  (and  in  bis  absence  his 
•ciiepiityX  and  the  aforesaid  chief  bufgessea  (they  being 
ttUrij^sis^);  of  the  ocMnmon  council  of  tha  same  borough 
rfor  Ihertime  being,  or  the  greater  part  of  them^"  It  is 
5Hisi4te4  tb^t  the  common  council  consists.of  two  classes 
of  persons,  viz.  of  twelve  burgesses  counsellors,  and 

the 
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lBt7«  the  remaining  chief  borgesses,  and  fliflt  li  majority  of 
*"""*  eai^h  of  t&6s6  bodies  ought  16  have  comterred  in  the 
jgamM  election*  But  It  seems  to  me  thslt  the  diarter  does  not 
require  li  majority  of  ^adi  c^  these  bodies^  and  that 
every  word  of  the  charter  is  satisfied  by  holdtog  it  to 
be  sufficient  that,  besides  the  tnayoir  and  recorder,  there 
should  be  present  a  majority  of  the  thirty*six  diief  bur- 
gessesi  because  the  power  of  elec^on  is  given  to  them, 
or  the  major  part  of  them^  If  the  pbwer  of  ekction  bad 
been  given  to  the  twelve  burgesses  counsellors  and  to  the 
t#enty-four  remaining  chief  burgesses,  then  it  would 
have  been  requisite  that  there  should  be  a  majority  of 
each  body.  In  the  other  clauses  of  the  charter  which 
give  the  power  of  imposing  fines*  the  chief  burgesses 
counsellors  are  mentioned  by  nanie.  For  these  reasons 
I  think  that  the  rule  must  be  discharged.    ' 

LiTTLEDALE  J.  I  am  of  the  same  opinion.  In  most 
charters  there  is  a  distinct  declaration  that  there  shall 
be  one  mayor,  a  definite  number  of  aldermen  or  capital 
burgesses,  and  some  definite  number  of  persons  to  com- 
pose the  common  council.  In  such  cases  the  charter 
recognhes  the  existence  of  all  these  as  separate  and  dis- 
tinct bodies.  But  tlie  charters  in  this-  case  do  not 
recognise  the  twelve  burgesses  counsellors  as  a  boil; 
distinct  firom  the  chief  burgesses.  It  seems  from  the 
recital  in  the  charter  of  James  the  First,  that  this  is 
a  corporation  by  prescription.  The  charter  does  not 
point  out  specifically  whether  the  twelve  burgesses  coun- 
sellors and  the  remaining  chief  burgesses  are  to  be  con- 
sidered as  separate  existing  bodies,  or  as  composing 
one  class,  which  is  generally  called  the  common  council. 

It 
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It  might  ba^  been  shewn  hy  affidavit  what  the  usage  of 
the  boraagh  had  been  prior  to  the  granting  of  the 
duurter  of  James  the  first,  and  if  the  practice  had  been  ^ 
to  rsqaiie  at  corporate  meetings  the  attendance  of  a 
loqoci^  of  the  twelve  chief  burgesses  counsellors, 
tkst  would  have  been  a  recognition  of  the  twelve  as  a 
distinct  and  separate  body.  But  as  diere  is  no  affi- 
dsTit  of  any  usage,  we  must  form  our  (q)iDion  on 
the  diarters  alone.  There  is  a  distinction  between 
tbe  charter  of  James  the  First  and  that  of  Charles 
the  First  Each  of  them,  with  respect  to  the  election 
of  mayor,  speaks  of  thirty  and  six  chief  burgesses 
being  the  common  council  of  the  borough.  The  words 
of  the  ^uuter  of  James  are,  *^  that  the  mayor  and 
town  deviE,  together  with  thirty  and  six  burgesses  of  the 
borough,  being  the  common  council  of  the  borough  for 
the  time  being,  or  the  greater^  part  of  them,  shall  have 
tWpower  of  choosing  one  honest  and  discreet  man  of 
the  nomber  of  twelve  chief  burgesses  counsellors  of  the 
bonnigh,  who  shall  be  mayor."  The  language  of  the 
charter  of  Charles  is,  *^  that  the  mayor  and  the  re- 
corder (who  is  substituted  for  the  town  clerk),  and  in 
the  abaence  of  the  recorder,  his  deputy,  and  the  chief 
boigesies,  being  the  common  council  of  the  borough 
ibr  the  time  being  (of  which  chief  burgesses  some  are 
csfkd  or  knpwn  by  the  name  of  chief  burgesses  coun- 
sellors of  the  borough  aforesaid),  or  the  greater  part 
of  them,  shM  have  power  to  assemble  and  choose  one 
honest  and  discreet  num  of  the  aforesaid  chief  burgesses 
imd  coonsdlors  of  the  borough  aforesaid,  to  be  mayor.'' 
There  might  be  some  ambiguity,  if  the  charter  of  Charles 
had  stood  alone,  because  it  says,  **  of  which  chief  bur* 
gesses  some  are  known  by  the  name  of  chief  burgesses 
towMilors.'*  The  prior  charter  of  JameSf  however, 
Vet.  VII.  L 1  (which 
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1897.  the  ranoiniiig  chfaf  bargessiesi  iad  liuHt  li  HMyiMi^  of 
teeh  af  t&ftfd  bodies  ought'  Id'  hsve  matfnrred  i*  the 
election.  But  it  seems  to  me  thilt  ^  charter  ^kee  not 
require  h  majority  of  eadk  <ff  th^ie  bodi(te»  and  diet 
eveiy  word  of  lUe  eharter  is  sa&fied  by  holdbg-k  to 
be  suffident  that,  besodes  the  tnayolr  and  recoHhr^  tteie 
shoidd  be  present  a  mi)|ority  of  die  thirtynmL  cMef  bar- 
gidssesi  beoaase  the  power  of  eleetoi  is  grren  to  than, 
or  the  major  part  of  themi  If  the  power  of  ehx^ioa  had 
beoi  given  to  the  twelve  burgesses  eonnseUors  and  lo-die 
t#enty-foiir  remaining  chief  burgesses,  then  it  #bald 
have  been  reqaistte  that  .there  shottld  be  a  nugority  of 
each  body.  In  the  other  clauses  of  tiie  chartelf  wKtch 
give  the  power  of  imposing  fines,  the  chief  btorg^lStf 
counsellors  are  meiltioited  by  nan^e^  For  these  Kairioos 
I  ihmk  that  the  rule  must  be  dlsehafged    ' 


LiTTLEnALE  J.  I  am  of  the  same  opinion.  In  ] 
charters  there  is  a  distinct  declaration  that  ther&  Aall 
be  one  mayor,  a  definite  number  of  aldermen  or  capitsl 
burgesses,  and  some  definite  number  of  persons  to  od»* 
pose  the  common  council.  In  such  cases  the  cfatftir 
recognizes  theexistenoe  of  all  these  as  separate  and  di»* 
tinct  bodies.  But  tlie  charters  in  this  case  do  not 
recognise  the  twelve  burgesses  counsellors  as  a  bodj 
distinct  irom  the  chief  burgesses.  It  seems  firom  lbs 
recital  in  the  charter  of  Jafnes  the  first,  that  this  k 
a  corporation  by  prescription.  The  charter  does  not 
point  out  specifically  whether  the  twelve  burgesses  coini* 
sellors  and  the  remaining  chief  burgesses  are  to  be  eon^ 
sidered  as  separate  existing  bodies,  or  as  compoaing 
one  clas^  which  is  generally  called  the  common  oooncil* 

It 
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H  might  httwe  been  shewn  )>y  affldtnt  what  the  usage  of       18'87« 
the  borough  had  been  prior  to  the  granting  of  the 
charter  of  cSnaer  the  first,  and  if  the  practice  had  been        against 
to  require  at  corporate  meedngs  the  attendance  of  a 
majority   of  the   twelve   chief  bui^gesses   counsellors, 
that  would  have  been  a  recognition  of  the  twelve  as  a 
distiaet  and  separate  body.     But  as  diere  is  no  affi- 
davit of  any  usage,  we  must  form  our  opinion  on 
the  diarters  alone.     There  is   a   distinction  between 
the  charter  of  James  the  First  and  that  of  Charles 
the  First.    Each  of  them,  with  respect  to  the  election 
of  mayor,  speaks  of  thirty  and  six  chief  burgesses 
bang  the  common  council  of  the  borough.    The  words 
of  the  ^uuter  of  James  are,   *^  that   the   mayor   and 
town  dc^  together  with  thirty  and  six  burgesses  of  the 
borough,  being  the  common  council  of  the  borough  for 
the  time  being,  or  the  greater  part  of  them,  shall  have 
tbepower  of  choosing  one  honest  and  discreet  man  of 
dke.number  of  twelve  chief  burgesses  counsellors  of  the 
borough,  who  shall  be  mayor*''    The  language  of  the 
charter  of  Charles  is,  **  that  the  mayor  and  the  re- 
corder (who  is  substituted  for  the  town  clerk),  and  in 
the  absence  of  the  recorder,  his  deputy,  and  the  chief 
buigesses,  being  the  common  council  of  the  borough 
fiv  the  time  being  (of  which  chief  burgesses  some  are 
called  or  known  by  the  name  of  chief  burgesses  coun- 
adlors  of  the  borough  aforesaid),  or  the  greater  part 
of  them,  shall  have  power  to  assemble  and  choose  one 
hmiest  and  discreet  man  of  the  aforesaid  chief  burgesses' 
and  counsdlors  of  the  borough  aforesaid,  to  be  mayor." 
There  might  be  some  ambiguity,  if  the  charter  of  Charles 
had  stood  alone^  because  it  says,  *^  of  which  chief  bur* 
gesses  some  are  known  by  the  name  of  chief  burgesses 
eounseUors."     The  prior  charter  of  James^  however. 
Vol.  VII.  L 1  (which 
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sentment  of  twelve  men;  and  the  same  learned  anthor 
afterwards  says,  <*  Of  some  such  like  strength  also  (as 
I  think)  is  the  presentment  of  constables  concerning 
sundry  poin^  contain^  in  the  statute  of  WincheUfr, 
13  Edw.  I.*'  In  JPitzherberf 8  Justice  qfthePeace^  p.  125^ 
under  the  head  of  **  Where  a  presentment  or  certific9t|^ 

J  made  by  a  justice  or  by  other  persops  to  sessions  shaU 
be  like  a  presentment  found  by  the  verdict  of  twelve 

'^  inen/^  It  is  laid  down,  '^  that  the  presentment  at  the 

'  sessions  by  justices  of  the  peace  upon  their  knowledge 
of  suck  a  highway  being  out  of  repair,  is  like  the  pre- 

Jsentment  of  twelve  men,  upon  which  the  justices  may 
pass  a  fine.**    Now  a  high  constable  presents  on  hu 

'  own  knowledge ;  he  is  not  bound,  on  the  information  of 

ot!faers^  to  present  a  highway  out   of  repair^   -^^'^^ 

*  1'  Feni.  337. ;  and  being,  like  a  justice,  a  person  clodied 

with  public  authority,  his  presentment  is  equivalent  to  a 

presentment  found  by  the  verdict  of  twelve  men.  ^ 


/it» 


Lord  Tekterden  C.  J.    The  instrument  prepared 
.  y>j  the  officer  employed  by  the  clerk  of  the  peace,  pur- 
ports, on  the  face  of  it,  to  be  an  indictment'  iimxlJl  by  a 
jg«y  ^  but  the  migect  matter  of  (he  eharge  cotite&tiid  4n 
tbfs  instniment,  in  &ct,  never  was  submitted  to^e  diti-^' 
sidentitipn  ef  any  jury.    To  warrant  sut;h  a  proceedU^ 
the  Jhigh  constable  ought  to  have  gone  bellbrc  tlte  jiliy^ 
Eftd^.gllPea  1b8  eri^oioe  en  oath.    The  presentment  idf  a^ 
'justice  on  hb  own  knowledge  has,  by  statote,  iti  ^jAti' 
case%  tbfe  ftifcce  of  a  presentment  by  a  grand  jury;  and 
those  are  the  cases  referred  to  in  Xjombard  and  JESte^ 
bert.    It  is  not  suggested  that  the.  proceeding,  in,. tbj#i 
instance  was  warranted  by  any  statute*    |t  iMi^^e^fl 
bad.    Xhe  rule  must,  therefore^  be  made  ab^ol^u^j  .  i.. 
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Fletcher  against  JqHN  Heath  and  Others.     Tum^as^, 

T^ROVER  for  twenty  bales  of  silk,  and  twenty  war-  Wbtraftbro- 
rants  for  tbe  delivery  of  the  said  silk.     Plea^  not  ec^ed  bilk  for 
guilty.     At  the  trial  before  Lord  Tenterden  Ci  J.^  at  t^  ■i«iwi^<7' 
the  Gui&ttflf// sittings  after  Ea^er  term,  1826,  the  jury  fSf**^*"** 


toimd  a  verdict  for  the  plaintiffs,  subject  to  the  opinioa  Sj^fiiS*, 
of  this  Court  on  the  following  case :  P^"  ^^^  ^^ 

.     .  I  notiot  of  iIm 

In  Fehruafy  1825  John  BUlinge^  a  silk  brok^,  pur-  aff«ncj»but 

chased  for  the  plaintiff  twenty-four  bales  of  silk,  lying  in  Oie  princiriil  of 

Ule  warehouse  of  the  East  India  Company,     The  plainr  tion :  Heidi 

uff  paid  for  the  silks  when  due,  and  received  twenty^four  ^  q^^  ^  ^^ 

warrants  for  the  delivery  of  them  in  the  usud  form.  ^ia*t^w'**' 

6n  Uie  Yth  cXJune  1825,  the  plaintiff  sent  the  ^w^n'y-  ^^jftt  JJtij 

fonr  warrants  to  BiUinge,  inclosed  in  a  letter,  of  which  whu*  wm« 

right  to  bo  la- 
the followinir  is  a  copy :  domniifd 

L>ri   :      ;     ®  '^•'  againftthobilU 

,,,,,  .,       .  .  Lmdon,  7th  June  IS^A.  .  :^,"'::!a 

^,Ux.,jf^kuBiiimges  Z!t^ 

jj^  l^ndose  you  twenty-ibur  Easi  India  warranta  of  ^Ukry  JJ^f^^^J^ 
with  a  ^tement  of  costs,  amounting  to  a761i.  tS$.  7A  '«»**«*  to  how 

"  book  hit  goods 

UfKm  these  \  have  drawa  upon  you  two  bBk,  ISOOl^  from  the 

*'*'    .  ,  m       n  1     •  1.1    Pawnee,  witb- 

l^Q/.  Ifts^  at. three. i^ouths  fn>m  Ctli  instant,  which  oatpeymgtho 
pj[e^  to  accepts  t^  stand  ffgaiost  the  proceeds  af  said  Ch^'^Ui^ 
sijl^.whfp  sold.  if«pWg«L 

In  J.  ,  *  ^  tiit€ket^ 

'-'SkBinge  accepted  the  two  bills  above  mentioned,, 
a^tkiittlng  in  th^  whole  to  8050/.  10i$.,'and'  returned^ 
Ot^t^^  the  lilaintiff;  BtiUnge  could  not  sell  any  of  the  , 
silka  belbk'ef  the  \A9^  became  due.  '  The  plaintiff  pro-  ' 
mMd^M^j^Mvide  funds  to  pay  the  bills;  but  a  few  days 
L  1  8  befora 
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£»3%       befell  tliey  ibft  doe,  be  said  td  BStinge  that  h  would  be 

ittedti^emenl  for  Mm  to  do  so,  and  proposed  that  JKSf  flsgfe 

•should  di'aw  bSU  upon  hioi,  which  he  wodld  accept^  and 

chat  BitUnge  should  getdiem.diikxMititedy  and  pay  Ms  Mm 

acceptances.    In  consequenee  of  this  proposal,  BiUhgg 

dttw  upon  the  plaiatiff4bur  bills  of  exchange)  {Hkyabkitb 

his  own  >  orders  one^  dated  Sd  September  lS25i  foe  BOOt 

at  two  mottths,  anodier,  of  the  same  date^  f«r  Gtti;  4it 

ihtee  manths;  anoAer,  dated  8th  Sep^emberl9i^  Sk 

700/.  at  three  mouths;  another,  dated  9A  Septmbir  1^80, 

dfot  700^  at  feuT  months,  amounting  m  die  a^rqgate  to 

1^981.  These  bills  were  accepted  by  the  plaintil^«iidde- 

liv^ed  to  BUlingef  wha  promised  to  get  them  discoutited, 

and  tO;take  up  his  own  acceptances.    On  the  5thaf  iSip- 

tmber  he  discounted  the  bill  for  638/. ;  but  cAi  the  9<t& 

of  September^  when  his  aforesaid  acceptances  became 

due,  and  were  pai<^  as  after  mentioned^  he  had  notdif- 

^eouoted  any  of  the  others.    On  that  day  he  wenttofhe 

*countiogf*hou5e  of  the  defendants,   shewed  them^  .the 

plaintiff's  letter  of  the  7th  of  June,  and  asked  to  bortHW 

^9000/.  upon  the  security  of  the  warrants,  to  enabi« Him 

'  lo  pay  his  said  acceptances :  he  did  not  mention  to  the 

'*  d^fbndants  the  last- mentioned  biHs  so  accepted  by  the 

^pla'Tnliff.     The  defendants  advanced  him  8000/.  OH 'the 

•  erfid'itof  the  warrants  which  he  left  with  t^m,  together 

•with  the  aforesaid  letter  of  the  7th  of  June  1825.    ^This 

'  ftidney  hb  immediately  paid  into  his  banker^  wbere^liis 

aceeptattces  were  made  payaUe,  and  Without  it -the 

''1)a^ft^i  bad  Hok  itods  to  pay  them.    In  thi|.iMitfiier 

<he  adeeptaheea  W^Pe'pAid  oft  that  day.<    WiMiL^BtdMge 

"1i>^rr6wed*  the  9000A$  imd  left  ith^  whrtttits  <orf\A  ^Ae 

'  ddfisttdaiktb,  he  had  not  p^d  sfny  o^hib  aM^Cbfidfa. 

JBfi/d%e  hkdno  aiittu>rity  fifom  iiie  plafaitlff  by<4bif(lw 

%heA4aia  ^ta'of  "SOOOfc  fto*  the  d^iendaUfb.'    Oh'fiie 

Mth 
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26th  Septmbef^  BOUnge  cnrified  to  tbe  ddendanU  bilk       188% 

for  $3662.9  desiriog  them  to  discount  these  bill^  for  him^ 

to  repay  themselves  the  SOOO/l  they  had  advanoed  to 

him  and  interest,  and  to  pay  him  the  balance    Th4)r 

did  so,  and  paid  him  a  balance  of  269/.  7s.  14.    All  the 

iiiUk  accepted  by  the  plaintiff  BSUnge  discounted,  and 

applied  the  proceeds  to  his  own  use,  but  carrying  tbe 

amount  to  tbe  plaintiff's  credit  in  their  account  ouirent 

He  add  one  bale  of  the  silk  on  the  iSth  Sepiefnber^  and 

three  more  on  the  Sd  Ifavember.    The  defendants  gate 

bun  yap  the  four  warrants,  and  have  retained  the  otheSs 

in  their  possession*    BiUinge  did  not  pay  the  proceeds 

bf  the  four  bales  which  he  sdd,  to  the  plain tiC  but  bfe 

credited  his  account  with  the  amount    Th^  plahitiff 

paid  all  the  bills  accepted  by  hmi  as  they  became  due* 

On  the  10th  of  October  1825,  BiUinge  drew  upon  the 

fllaintiff  another  bill  of  exchange,  payable  to  his. own 

Girder,  for  400/*,  at  three  months,  which  was  also  ao« 

cteptsdby  the  plaindff,  and  which  BiUinge  applied  to 

hia  own  use*.    A  third  set  of  bills  was  drawn  by  the 

plaintiff  on  BitUnge^  and  accepted  by  him ;  one  dated 

1st  December  1825,  for  700/.,  at  three  months;  another 

dated  9^  December  1825,  for  SOOl.,  at  three  mcmthni 

another  dated  29th  December  1825,  for  500/.,  at  cbt^e 

months ;  and  another  dated  .2d  January  1829,  Hot  $00<>» 

atlhree  mondur*     BiUinge  stopped  payment  on  tbe  Itlh 

.  Jiimmy  Jl92$i  and  a  commission  of  ha^li^fupt  wa^iso^n 

J  HAetf  sued  wt  i^^st  him«    TXl  then  the  plaintiff  taew 

nothMig  of  BiUinge  having  borrowed  ^money  from  the 

dafettdanfti,  or  hfmm  depoailed  tha  warranl:aiwitb  tbimii 

9ati^  wbei^  be  slopped  was  and  still  is  indebted  to 

Uie.pJpoj}ff  in  the  sum  of  494t  ,The  plaintiff  w^sgp^l^d 

4^jykiid«t.of.billam^pttdby.4Wifi^    bfit  ho  took 

them  up  whm  dufi  «id  they  hai«e  b^n  no  charga.'on 

L  1  4  BiUing^B 
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^m^%  J9flltlfeti:i  J(i«i«ff  MfeJiQfciiUdeblniJto  Hlq  de^ 
f^dimte  !»^9iilvi^^p9pitea  the  5rBirarilB  vith  .them  ;^  \m 
I^.Wfts  iad^l»l  to  tlietn>ii7|im  he  sU^qacd  iMytiieiit»  to 
tie^iPQUD^  of.40Dp/«  ^vdiUpwaidB.  Tbc  bilk  fibr  55062. 
4^vered  b:f  BUUnge  to  tbe  d^ndants  on  the  Stftb  iS^ 
<m6^  produced  to  DbeiiefeDdaDts  £327/*  fioDie  of  dMm 
were  dishoooundd*  end  remam  io  their  faand%'inakiisg« 
4^cit  of  1099iE^  besides  intetesc  Before  ifae  coiiiBMMe<' 
meat  of  the  aetioa  the  warrants  were  demanded  op  bdiadf 
Qif  the  pliinuff  from  the  defendaotsy  who  re&sed  to 
4QUver.  tbem  vp^  clauniog,  a  lien  upon  them  for  A» 
\^Bna^  due  to  them  fiN>in  Billinge*  The  question  for 
^  opwMMft  of  the  Cionrt  was.  Whether  the  defeDdaiw 
Uad  ei3is^  end  what  lien  upon  the  warrants?  ^  '  <-^^' 

*•  ■ 

;  Cb^rspM^  for  the  plaiotiffi  The  wanants  in  qoeitijn^ 
tJ^Qpiwperty  of  the  plaintiff,  were  pledged  witfao^ ^ 
l^i^wledge  or  authority  by  his  agent.  The  right  to  ib^ 
%0  spends  upon  the  6  6.  4p.  c.  M.  s.  5.  (a)  ThelqafstinoK 
theni^  Wbether,  on  the  9th  of  Sqfiemiery  wAieD.thicod^i 
BP^  was  made  with  the  defendants^  the  agent  SiUinge^ 
llfid  «(^f  end  what,  lien  upon  the  warrants?  H^faad^ 
qpme. under  acoeptance  for  the  accommodation  eC^ die' 
I^Mintiff  to  the  extent  of  dO50i{«  10s.|  and  in  order  to 
provide  funds  to  take  up  those  bills,  the  phundff  had 

/i   " 

(a)  By  whicb  it  was  enacted,  «  That  it  ibali  be  lawful  for  aov  pertffi^ 
&C.  to  accept  and  take  any  such  goods,  or  any  document  (for  the  ddirery 
llMricC}  fak  Sepoftk  or  pledge  from  aoy  ftictor  or  igent,  iiotwh6staolifi|f 
ndb  penoa  tball  hum  notice  that  the  perion  mtJkmg-  tmik  (iepwjill  W 
pledge'  is  a  factor  or  agent.  But  in  that  case  such  person  shall  acquine  no 
further  or  other  right,  title,  or  interest  in  or  to  the  said  goods,  or  aiiy'doB> 
omMft  fta  tba  daUTeiy  ihtoeof,  Chan  traa  pMacsied  or  aSgbt  ka«u  bMa 
enforced  by  the  dctor  at  ifae  time  of  such  deposit  or.pledgie  «aa  Mcurjly ; 
but  such  person  shall  and  may  acquire^  possess,  and  enforce  such  right, 
tiOt,  or  ktmet,  aa  waa  pdsftcsKd  and  mi^  hs?6  been  eaA»rc^  bjr  mdl 
fac^  oiiKgfpt  •([;  the  tami  ofciiMb  depidit." 

accepted 


aooepld  Otftett'  «hick  MUit^haA  undMBdc«a  tt^gel  i^. 
discaunted.  At  tbstiiiie  of  die ^M|g%  the  fim  aet  df 
bflla  had  sat  been  taken  mpi  mad  tfaecefore  Biltinge  had 
iu>t  disbnraed  my  looiw^  for  the  ploinliff,  but  bad 
a^lj  iacecred  a  liability.  The  biUs  aeeepted  by  the 
ptotfittffiaihe  wkde  amoanted  to  D6M;.^  leaving  a  sum 
9(M^  only  uncoTeted,  and  of  these  BiUinge  had  di9>» 
coiioted  one  fir  6d8/«  If  all  the  bilb  were  to  be  placed 
Vk  the  pldintiff 'a  csredit,  BHUnge^  on  the  9th  of  S^ 
itmber^  ooald  have  no  lien  beyond  4122.,  or  if  be  gave 
«edit  for  the  6d8/.  only,  that  would  leave  3412/.  in  big 
&TOV*  Bat  sapposing  him  to  have  had  powet  to 
tgnodka:  lo  the  defendants  a  lien  to  that  amoimt,  that 
was  discharged  on  the  96th  of  September  when  he  took  to 
them  bills  for  3366/.  to  be  discounted,  and  out  of  them 
thigr  repaid  tbcmselvea  the  3000/.  before  advanced,  and 
paid  JXtfifl^f  the  balance,  269/.;  for  the  diseonnt  of  a 
bill  is  a  itfle  of  .the  bilL  Thus  the  defendants,  in  faet^ 
^VKCe^pafd  the  whole  of  that  sum  by  taking  credit  for  it 
in  kK)Cilunt  :with  BiUh^.  It  is  true,  that  some  of  these 
biUs  w^e  dishonoured;  but  that  conld  not  alter  the  ease^  it 
ifiarelj^  created  a  new  debt  horn  BiUinge  to  them.  Should 
i^  hoivfeTKr,  be  held  that  the  lieti  given  to  the  defendants 
on  the  9th  of  September  was  not  discharged  by  this 
transaction  o^i  die  26th,  still  it  was  afterwards  discharged 
by  what  took  place  between  the  plaintiflT  and  BiUinge. 
The  former  paid  all  the  bills  drawn  by  Billinge^  upon 
hii^. .  Tix^  bills  aftei;;i¥ards  accepted  h^  BiUinge  never 
became  a  charge  upon  his  estate,  for  they  were  all  paid 
by  the  plaintiflj  and  he  was  a  creditor  of  BiUirtge  at  the 
time  of  his  &iliire.  BiUmgCf  therefor^  could  have  no 
right  to  retain  these  warrants,  neither  have  these  de- 
fendantf^  for  they  having  taken  them  with  notice*  of  the 
agency,  can  only  set  up  the  pawnor's  rights,  and  the 

principal 


H«*f*. 


BBS  J  CSmS>ik^fm£Mk^lM}h^ 

Itf T.  ^nindpal'  Mbfior.MtfeflcM by  the stute of  dieAeaotot 
tnotweed  the  bg^t  it&d  die  pa^tied.  At  cotttnoh  taw 
ilie  8gtet1ia¥ittg  a  fien,  coold  ncit  ttttusftr  it,  Iten&gi^ 
▼.  JDbMitti  («),  MObmSfa  v.  JDdrni^i  (&X  ^h^  object  of  the 
f«ceBft  sutufie  ifTat  m^dy  to  Mflible  btio  to  ^do  thut^  aad 
xiowtb«  pawnoe  most  abide  tbe  result  of  tb^  acebiint 
between  the  pawnor  and  hfe  principal.  I^  biMevet, 
die  defendant  in  this  ciise  bad  any  Hen^  it  eeltainly  was 
not  to  the  extent  claimed,  and  the  refesal  to  give  op  the 
gDdd$  untH  Uiat  tdaim  had  tieen  6atikfie4  wad  a  eon- 
veriion,  Boariman  v«  SiU{c). 

•  Header  contrii.  In  thbt  case  the  defendaaft  did  not 
daini  any  lien,  but  asserted  a  right  to  retain  the  goods 
tipon  a  different  ground,  and  Lord  EBenbanmgk  saidfae 
must  be  considered  as  hating  waived  his  lieh.  Here  the 
defendants  expressly  insisted  upon  their  lieil^  and  fheir 
cmfy  mistake  was  daiming  too  much.  The  amoast  due  %d 
them  is,  however,  unimportant :  nothing  was  tendend 
before  the  commeneement  of  the  action,  and,  therefiM^ 
if  any  thing  be  due,  a  nonsuit  must  be  entered.  Upon 
the  statute  6  0. 4.  c.  94.  5. 5.,  the  only  question  is.  What 
right  had  the  broker  at  the  time  of  the  pledgd?  He!had 
accepted  bills  to  the  amount  of  S050/.,  and  even  if;  the 
CDMDteiMicceptances  by  die  plaintiff  are  to  be  set  agAinst 
-that  sum,  412/.  remained  uncovered.  Nor  was  difat  Hon 
didcbarged  by  any  thing  that  tookphice between  BUUmge 
and  the  defendanu,  or  between  him  and  the  |daioltfl 
It  ha)9  been  said  that  the  bills  disoQunted  by  ,tbe  da- 
iendants  were  sold  to  them.  The  txanfcaction  mighti 
perhaps^  hove  been  so  ooasidered,  had:  the  w'lO'tiAnts 
been  delivered  up  ot  the  bills  paid;'  but  the  fcimerMite 

(n)  5  r.  B.  604.  {b)  7  EatU  6.  (c)  1  Campb,  410. 

"   ^     '    retained 


iit/Wi  lElUSttiryAA  ctt/GGOSCffi  IV.  <898 


HtAtd. 


ft  dtfitic  of  IMtfft  Tiiea  m  to  tfie  mbaeqaedt 
dJfinWugtf  hrtw^fen  the  pkintiff  tnA  BiUmgB.  Atlbetkte 
^  the  i^edg^  <(he  lalier  ted  ateepUd  bills  upca  the 
hneuril|t'  of  certain  waiwnts*.  To  tfie  aideiic  of  Amb  ao- 
<Qeptaiieda*be  -faad  a  liei^  add  that  ha  transferred  to  dw 
defendants  x  it  was  not  a  defeasible  bnt  an  absohila-  Uett» 
aiad  die  ^defendantd  have  a  right  to  stand  in  dte  same 
ahualiqii  as  the  broker  trae  in  at  the  tineof  the  tmns&r, 
^noless  the  speoiAo  lien  dien  acquired  has  been  paid  off. 
It  is  clear  that  it  never  has  been  paid  off,  and  that  tlie 
defendants  are  entitled  to  retain  the  warrants  either 
fer  >the  awn  of  3089/.  or  412/.  (Lord  Titderdm  C.  J. 
'  The  owner  of  goods  deposits  warrants  and  draws  a  bffl, 
4wbich  is  aooepted :  the  acceptor  iiaa  a  lien  while  the  biH 
is^nmUng;  but  when  at  maturity  he  doies  not  take  it  up^ 
and  llHt  drawer  does  so,  wliat  becotDes  of  the  liea  ?  If 
•iiieiKOeptaP,  nnder  such  cfroumstanoes,  has  it  not,  hfow 
tcanliei  before  the  biH  becomes  due,  tranrsfet  an  id^scrfnte 
rVehi^ '  AH  all  events,  he  had  an  abaoiote  Ken  for  ^W^ 
••      )  Oar.  adv.'Viit* 

.■V  ilxnid  TBlrrsROfiK  C.J.  now  delivered  the  jodgiMit 

xiftiie  Courts 

.' .  itbehig  dear  that  the  defendants  in  this  case  oMld 

iiidt,'  fay  the  common  law,  aeqoire  a  lien  tipon  the  war« 
raBts  }aj'lkm  pledge  qf  the  broker  MOmge^  the  qnestbn 

.)apoii>^e«argnnieittwa%  WiMtlrer  be ^HHi  acquired  such 
-i^liari  Jufldei^  the  provision  tf  .  the  'fifth  section  of  the  late 
aisSflte  eGh.4.  c:9^:l  Bgrthe  plafait^s  letter  of  the 
-^ih  of 'Jane'  16SS,  Wiich  was  comoMmioatad  to  the  de« 
ftadnts  by  JkTfsp^^s,  atthe.tirae  of  depdiittng  the  wat- 
rants  with  them,  the  defendants  were  informed  that 
BUlinge  held  those  documents  as  an  agents  and,  there^ 

forty 


agamic 


of  Sfipi^:mber.    Ab4  w«'  «re|i .  Ibonflbre^  to Jsee  tiduit  right 
or  iotere$t  J^mge  bad  «fc  tbat  twe^    In  die  month  of 
tJ^tfKi  Billing/^  had  apqi^red  a  right  to  hold  iheK  vam 
rai^ia|;an  indi^qfini^  f^gwiat  two  bills  «f  el^ehaiijBetao^^ 
c^UlA  by  himi^  for  $050;,  JOa.,  wfaidi  fidl  dad^on  the 
9th  oi  Septeinber.    The  amount  of  thebfUaiwas  to  stand 
aga^^(^t^e||ro€e^  of  the  silk  when  sold.     It  was  pro- 
bably expected  that  sales  would  be  made  so  as  to  meet 
these  bills ;  but  that  had  not  been  done :  and  the  plaintiff 
had  promised  to  find  funds  to  meet  them ;  but  this  i^e- 
coming  inconvenient,  it  was  agreed  between  them  that 
BiUinge  should  draw  bills  upon  the  plaintiff,  discount 
rth^jopi,  wd  with  the  proceeds  discharge  \m  pjwii  l^tcfl^pl^ 
^f^:  ^4bedid»  ixi  fact,  before  the  d^pps|t^,^fi4fi^,.  tEe 
v<t       .  Md^^pdaoV  dr^^w,  and  the  plaintiff  ac<;ep^^^  feyr  Ml|.t^) 
:!  0:1^^^  he^  BiUingif  migkt  tbeobavBi 

a/:^,      .  'd^^wQ  for  tb^  remaining  412/.  10s.  if  ba  hftdrlbei^b^' 
'^vm'l!^ j'^'^^^^^^9  a«  hc^soon  afterwards  did  ibr  ifQQL    The  rights 
he  '^<!\  ^i  .^^^%^  of  BiOinge  was  to  an  indemnity  {^gaiUdtiuUs  af> 
''  rr  wT  'i^^^  and  the  &ct  that  a  Mill  further, iaccflfitam  of 

i)iJjla  af^rwarda  took  place,  does  not  alter  the^aatld'e'ofiliis 
I'igh^  If  <Q  ds^A'e^ttUof  the  transaottoo,  JMf/^eidiaifbaiJi^ 
the  bi}If;  out  of  his  own  fimds,  his  rigbt  woiJdAi^ 
v^ift^  igU>jSk,lm^  looney  a^ttiaUjr  adyaoted^ij^/ihc 
pl^lplS^ga^  r5(f>ay,tb^  inQQeytA  ha^e  ibe  vKpnaDtSihlC 
in  the  result  of  the.^mm^K^tiOHj^  biti^^ic^naF  tiiH^ 
charged  by  the  plaintiff's  money,  or  by  the  sale  of  bis 
gOO^b^lHl  joghtofpAV!2o2|0!  w^ldjcba9e;iind^l^^ 
ycHsmA  Om  pUuktiff  boeonaa  efaditkditib  the!  p^sms&im 
of  Iho/Av^Mio jAild  Sr0d>jd»&ilofedefbi{iar>«r  jba 
.1  event 


miit>liii{itKsiinLr  T^^  phmtift  biit^  dte  nAkh^  i^t  W       is'll^j 
i«cefa»  At  wBnaditB  .firtjpir  th«;  deftiidMI»  tis  Ire  ^«»^ttM^     JT^^ 

oiideiifairooBiiiBila^i,  if  they  had  n^et  %^&a  d^podked^ 
iRftb  the  ddeBdHi]Urtbci%ht  of>A«  A«(&iidantt  being  ^ 
da  dommenoeDieiit,  mA  thrda^KoM  the  whole  tfitie  ttntS 
diftvlaae^r  .the  tnftilMten,  the  SHIM  t»A  no  other  than  ' 

tha  right  of  ;0f2r«ig^..   We  tber«fore  fhiak  the  deTend^' 
anfi  badnb Iteb  oa the wasrants,  and  the  postea ii  to  be 
cUiasral  to  theplaanlifl 
-'  < :  '  •'*  •  Postea  to  ^e  plafiniSffi 

"o^EAT  ^nd  Another  against  Goldstein  and       wednuim^, 
.    ,  Castles. 

7I  BAILABLE  action  against  the  two  defendants  was  Wbow  one  of 

«^'    cMeted  in-  the  Mayor's  Courts  London^  on  the  25th  Miti,  in  «  ^ 

o*T4f}f*  1W7,  upon  to  affidavit  of  debt  for  116?.    An'^^Jf^. 

altaclliiieifc  Is^ed 'thereon  erpon  monies  attd'gdods  itt  |Jf*°'^?^ 

the  hadds  of  one  TTiomas  Walter.     On  the  '98th  tt^L^^^f^ 

moTts  itbyccr- 

Ji^^i^  a^'dertiomii  Issued  to  remove  the  pit>ceed(hgsf'tionuri,  hemmt 
idto-lhiB^Coort.    On  the  20th  of  SepUmber  a  rale  fbf-  ^  b.  for ^ 
\ASL  war  »finred,'ahd  bail  was  pat  in  for  GoAb/^^  but  ^(^fw^^ 
net^ftir  Oiatffa.    in  this  tmn  Com^  obtaihed  k  n^e  fj^^^^^, 
niii^r'^MihiQg  tUe  4!ertioniriy  and  issningft  |n»<M^^ 
upon^an'afiiobprit  setting  ftrtli  the  fhets  above  uemioned ; 
andallNV  tb&tby  the  praetlce  of  the  Mayor's  Couri^  ah 
aftkchnentiigamst  two  persons  cannot  be  released  br  - 
dniilvtid  onkBs  bail  is  put  in  for  both« 

jGknAkn».diewed  cause^and  contended  ihtft  GhldOein  ^ 
caiild'0iify.be' cDiiipdled  to  pot  In  baiit::foi^:hfbasdl^ 
Tfadli  ii^tahjft  oMocotimietttted  te  tUt  CotiM^  a^deftaMi-^' 

ant 


ailt  IMS  Adt  ^8t{d  io  ttttt  in'fm^fdt  cb^mkO^M; 
mi  Iha^  vfhetk  a  eaoae  wa^  rettoted  %y  certikinLit  fiom' 
an  inferior  court,  the  pai'Ues  ware  bere  only  bcnmAtti 
do  diat  which  would  have  been  incumbent  on  them  if 
the  suit  had  beeneommffieed  in  fhis  Oourt 

Bavlvy  J.  Suppose  the  case  of  two  pendto  behig 
served  with-  process  out  of  an  inferior  cbuH;  -otfe  of 
them  sues  oat  a  writ  of  certbrari»  and  ap|>ears  in  the 
court  above  for  himself  alone.  The  case  is  certainly 
not  wfHi  removed,  and  that  is  in  fact  the  very  case  before 
us.  There  is  no  hardship  in  this.  The  cause  was  com- 
menced in  the  court  below,  and  the  attempt  to  remove 
it  fails  because  both  the  defendants  are  not  before  this 
Court.  ^     '-' 

Rule  absolute. 


wbert  a  bill  of  TN  this  casc  an  affidavit  of  debt  was  made  ait  ti|a  bHl 

■ued  upon  «&  pf  Middlfsepf,  offiioe  befott  the  pooper  dffieek    AMU* 

duiylwora,  of  MiddlcHX  WS9  issued,  and  afisrwarda  a  latksft^fiMD 

foUowS  u^by  'S^^fl^  whereiipcMji  the  defendant  wes^  arrested  and  gtom 

5^^*ttlJSi  ^^'-    ^^  ®®^  ^®Py  ^  ^  affidavit. of  debt  sfmm  at 

wUcbtbe^rty  th|B  WU  of  MtdOaex  office  was  filed  at  the  office  of  the 

Held,  tbai  tbe  signer  of  the  writs  before  the  latitat  issued^  hut  no  other 

latiut was  only      ^j     .        -   ,  ,  .'mTTT.T?) 

ft  ooDtinnanoe  affidavit  of  dcut  w^^  mfule  before  that-offiaeSk  .  fiurstoiw 
process,  and  obtained  a  rule  nisi  for  delivering  up  tbe  bail-bond  to  be 
^rtiwt  ft  cancelled,  on  the  ground  that  an  affidavit  should  have 


Sfdib^b^d    ^^"  ™^®  before  the  signer  of  the  writs  or  his  deputy, 

be  made.  ^^  statute  12  G.  1 .  €.  29.  5.2.  requiring  that  before  any 

avrest  takes  place^  an  affidavit  of  debt  sh#ll  be  made 

before 


befinB  A  judg9  CUT  a^amwiooer  of  ib^  Couit  o»fc  of 
which  the  process  mm^  or  h^lne  the  offio^r  who  i«aue9 
Urn  process  pr  bis  deputy* 

Hutchinson^,  oa  ft  formal!  d^.  in  tbii^  terviy  allowed 
caoset  and  contended  that  the  btitat  was  merely  a  con- 
\xffli^ix;l^^f^i\i^  wl|ieb  it  wais  foriperly 

xk^^e^fUXy  tp  issue,  i^  4»11  fu:tioas  l^y  bUU  ^e  r^ied  o« 
DoroUf^  Y4»  JVhpcmvpeU  (a V  and  £^nf  Viw  l?i^oo4  (6). 

J^si0Wf  GpOtra,   relied  upon  DaUof^  v.  .0arflif«(c)^ 

Cw»  (idvm  vhUm 

Lord  TfNTEROEN  C«  J.  It  appeared  ia  this  case  thai 
a  I^iU  g{J^iddlfsex  had  issued  upon  au  affidavit  properly 
sworn  at  the  bill  of  Middlesex  office ;  and  diat  that  pro*- 
cess  was  followed  up  by  a  la$itat»  upon  whi^h  the  dep> 
fendapt  was  arrested.  A  copy  of  the  affidavit  so  sworn 
was  filed  with  the  4W^  ^  ^^  ^^  before  th/e  latitat 
issued;  but  it  was  objected  that  there  ought  to  have 
betP^  aiiotfaer  affidavit  made  before  that  offieer  pr  his  • 
depmy.  We  tiunk,  howeivei^  that  the  latitat  was  only 
a  oMtiaBBnce  of  the  bill  of  Middlesex^  and  therefore 
tl^  slptute  Was  satis&fldbythe  affidavit  sworn  before  die 
o|Bp^*  ^^bo  iKsiied.  the  first  process. 

Rule  disabarged  (/}, 

(a)'  ising.  59.  (6)  4  JBing,  65. 

^lU,tR2»^  [tit)2TaHfitan,l6t. 

(/)  S€0  Plummcr  T.  fToodburnef  4B.j;C.  685. 


Basi* 
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wmimadt^.  _  £x  parte  £•  Hossfall. 


»w^»       A   RULE  nisi  had  bvm  obtained  for  setting  aside  an 
Donnt  7  order  made  by  Bmdey  J.,  and  which  had  afterwards 

Ui  bill  is  wf        ^    ^ 

bouodtods-  been nnde  a  role  of <^r^  whereby  2^<i^|o^ri^ 
dicnvnot  only  ^  ^^18  Court»  was  Ordered  fep  deliver  up  the  drafts, 
J|[[Jf^J^^|J^J^  cofMesy  flux  of  oertaia  deeds  then  in  his  custod]^  It 
te!ta^^  appeared  that  Lgthgoe  had  ben  cnqdoyed  %  asivml 
years  by  Mv.Horffitll  as  an  attorney.  After  bis  deadly 
bis  daif^hter,  E.  Harjfiittf  affiled  to  have  all  4gfMi8» 
papers,  &cl  in  I^fti^go^B  possession  ddiyeced  i^^  and 
offisred  to  pay  whatever  bill  was  due  to  him.  I^i^^ 
delivered  up  all  the  deeds  and  original  documentiii  bat 
claimed  a  right  to  retain  the  drafts  and  copies,  ¥^ch  his 
dient  had  paid  for.  Upon  a  summops,  Brgghy,  J<  aiade 
an  order  upon  him  to  deliver  them  up.  That  QCder  was 
made  a  rule  of  Courts  and  in  this  term  a.nde  wifor 
setting  aside  that  rule  and  order  was  obtained* 

Joshua  Eoans  was  now  heard  against  the  nil^  and  the 
SoUeitor^Oeneral  in  support  of  it. 

Lord  Tentkrden  C.  J.  It  may  be  oonveoiiiat  in 
some  cases  to  leave  drafts  and  copies  of  deeds  or  <Hber 
documents  in  the  hands  of  an  attorney;  but  the^qK^t  is 
the  proper  person  to  judge  of  that  .  He  Jgkosm  for 
the  drafts,  &c.  by  law  has  a  right  to  the  posse saien  of 
them.    Th»Trie  iwt  be  dtaalwiiyd. 

Hiile  diadbafged. 


BWD  OF  MIGHABLMaS  TEEIT. 
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GiBBiM  and  Another,  AsaigBees  of  Aston,  a 
Bankrupt;  dgaimt  Phiujpps  (a). 

^ROVER  &r  certmn  goods  and  efaattels  which  had  Where  a  trader, 
been  the  proper^  of  the  bankrupt,  alleging  in  one  dh^iirf^JI^f 
coont  a  conversion  before  the  beokniptcy,  in  another  a  SI^,f  part^of 
comrersion  after  the  bankruptcy.  Plea,  not  guilty.  Af.  ll^^^Jfy,^  ^ 
the  trial  before  LiiOedale  J,,  at  die  Siaffbrdshire  Sumxn^  ^^ '  ^*^' 
assiseB  18€7,  it  appeared  that  the  action  was  brought  qnotion,  whe- 
against  the  defendant,  as  late  sheriff  of  Stqffbrdsbire,  to  act  of  bank- 

.      1    I       «  .  1  ^     .    n"P*cy  within 

recovor  certam  properlgr  seized  by  him  under  a  fieri  the  e  g.  4. 
&c{as  issued  against  the  bankrupt  after  an  act  of  bank-  ^  properly 
ruptqr  bad  been  cammitted.    An  attempt  was  made  on  ^  ^^^  whether 
behalf  of  the  pUuntijOt  to  prove  several  acts  of  bank-  l^,^ "e^^i^" 
rnptcy  prior  to  the  levy;  but  the  only  one  which  it  is  g>^«n«ncott. 
material  to  notice  was  a  bill  of  sale  of  his  household  t»nkniptcy. 
propetly^  which  the  bankrupt  gave  to  his  sisters,  for  the 
alL^ged  cBosideration  of  7002.,  a  few  days  before  the^.'fa. 
in  question  issued*    It  appeared  that  he  was  indebted  to 
them  in  the  snm  of  5302.,  but  they  had  never  pressed  him 
for  payment,  and  the  bill  of  sale  was  voluntarily  given  by 
him,  with  a  remark  that  he  had  made  it  for  700/.,  as  they 
might  be  called  upon  to  pay  for  some  of  the  furniture 
which  had  been  recendy  purchased ;  but  it  did  not  ap- 
pear that  the  atsters  were  legally  liable  to  this  demand. 


(a)  neJn40MoftlMaeoiifftMl^  atoa  fonaar  oeoaMMb  fiomi'W^ 
tlw  SeOi  Jiyf  ^itwilii  to  artuwfciy  the  Ifth  dayf  neetmUr  incluaiva. 
Duriag  that  period,  thia  and  tlia  foUowing  caiea  were  ai^ed  and  de- 
tcrmincd. 

Vol..  VII.  M  m  There 


£30  CASES  IN  MICHAELMAS  TERM 

1827.  There  wraototaig  Qidd8nce^te9l(i4w-^lM4(tbe,);«si|^^  at 
r^  this .  timm  f  knew  •  h^>fimi9fe  At9p)/i'|)iijrinf9(tiFjxiXb<k>lnnMd 
agamti       Judgf ,  m :  su«8tiitQgf ! ispslH  CM^  tiM[the.  jnm-otHK^ddy 

PiiiLum* 

Aftt  M49V  th^^i€DJ4Hctr.)l64!^^«^te  wli»j*iml^g  'dSbtrif 
any  trader  9bal]^  mifcb  anyvfri^udttkMift  gpiaMoi(<fltavey- 
anee  of  mijr  of  <fatt  laddsi  teiic>peaM^igoqdi»for  trhiiielt, 
&c.»  or  soake  briy  fraudi^t  giR^  iliiiixeiv^^iteitraHler 
of  any  of  Us  good^  or  chatteU^  wilK>i0ftmlldlC|  d€|§ntif|r 
ddayJiU  orediiors,  he  shaUlbe^CM&iBed^Q^kMf^tirinlly 
comisdtted  aota«t  rof  ibBflfcrilplcs^*  'riTbei:t>lMAdfl&baii7 
the  bilL  of  adle  was  a  liraiidiilin(,  ^priLiftlififfliofMbb&bts 
goodf)  wHh  intent  t9  delay  bk  cfecUu»adia(idifi«Mir«le 
so^  it  was  a&  act  of  bankhlpiciyt.' '  tTbe  tttBib^l^jtii^ 
then  made  some  obaBrvaiiony^  U^n^l^iMceihtt^dlQfitk' 
senoe  ef  fraud  in  fact;  and  then  addQd^/JhlibeitPQo^lM^- 
portantr  tibing  to  be  oonsidctredii^^halbesittnitgvadta 
vohintftry  doed»  and  done:  in  cinUaiphAmkieiiknk' 
ruj^y  ?  fer  dien  it  woald  be  a  frandnlitttllee^^oiqae 
jui^  bavihg  fouhd  a  rerdiist  fovjriias^eadiat^adrasbc^ 

Tmmiim^  in  tast  ilf^nia^brias  tefmitiiiMbiTaOaUiiir 
tvialctobYtrbusgroUndsy  and  rcliediiposvlh^nadjaidff- 
diDectioDi,  forwhtcAr  be  ^itediJP^/n^-wodrfasfaB^jtfidA 
r«de:!Di«l  u^s  gmntffd);  ligaiosC  )ivkiirh^>if7  ?./foth  ^loism 

..'.''    ^  '•;  .i  ':!    j.TjLubiicTl  baab  srfc 

and  ai^^fJtts^  point  .ooat^mted^ctfaatilth&^^qpctibiBdif 
thd  IdaraJej^  .Jtaii^6inya^\c&aidB^ 
in  FiMing,-Mi{IhaJc&s\  /Ihal  idaieadidbnHtiJdBlicleidSbt 
a  detiftoam)ri%'igtodsf>anift<2fibattels^8«aiiaBfl^||bbj^ 

i.  r.-HiiXiOiq  8X5?/  ii  doidw  aoqn 

(a)  4£.  j-^.JSS. 

.:•:-  ^^.-T  c   u^,  bank- 
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-bankruptcy,   merely '  becaDse  made  roluntarily,   if  it      »l88t. 

^ere  not  fraudulent' tjnTact,  nor  made  in  contemplation      .^ 

<n  lMmkrgptttjr.3  'ilf  diat'  wefe«'Otherwiat^  the  richest       agatmi 
tradeis' aiij^ribe^in  dai^r  K(f  bahlntiptejr  every  iday, 
for  dieyoMtald  «ttierJ'pfly/.«  deW*  safely  atitil  after 
Aiaaiil-imgdgj-  unhmpttbey^at  tifi^  same*  time  paid  aU 
4Mnr«raditar»x i ifiir  4iiah ' fwy^lie&t migfatbe eoniidered 
^^fn|piip#eibrelioe'tD' the  creditor  paid^    In  PidUng  v. 
3lBaMttliiiib>^ve  abundant  proo&  of  ihmd  in'  fnit; 
«Kl<3tfMiel<iJ.>  Ji  obsefved^'tiiat  iPi  it  were  matemi  limt 
dlcSdeMl^^ehbiild-iiasircr  be^  niiade  in  oootemplatioa  of 
bavdAKijitayi^tbeM  Jwai'^iandani  evidence  oftbab&Bt* 
<gBl^2^ (|U  Ai  t4bat  caee>  altbongh  the  question^of  con^ 
4inifAbcioifi<^C)'bairidPUptcy  was  not  put  diitibody  t»4he 
jwrj^ojret'i&riifewitftid  was  refased,  beoauaa^tbe  Ccmt 
•thovghbilbejdeed^aa  made  when  the  trader  was  in  such 
tiaddbtamenltpfbat  ha  must  baye  eooteniplatcd  bankp 
aiiptcj^.^:^  jTbat  ihay  be  oolleeted  from> the  whole  ^i  the 
jndgmentliiBettr'togelber  ^  and  although,  the  LonI  Chief 
Justice  remarkedi  that  in  Morgan  v.  Horseman  (a)  Mans^ 
jGfUs  Gx>irJ)dM  not  rely  vpoB  the  esprest  statement  that 
tbaAlhsng'iwas'  dDne'in  leoateniplatkHi  of  baafcroptcy, 
/thal(i^v^  ihe /case  in  V  precisely  the  same  sitaation;  it 
merely  shews  thal<tbe  Oicrt  of  Common  Pless  thooght 
the  deed  fraudulent  if  made  under  circumstances  in 
:wimUiibe(&adei' miffit  be  presumed  to' have  expected 
«baBkm|]tfay.^i'Ini:tfaaticaseyitoo,  it  was ^eocpressly  stated 
dMittiheudeed^msi^iiadMeri^;!  and  aidkoUglv  the  Lord 
'CSbieC>iJabtiteididi  notdntediiis  rely  on^ these  words,  his 
Judgment  mest^ha  cbnstmed'^ilk;  refereaoei  >to  '^le  case 
jipcm  which  it  was  pronounced. 

(a)  3  7aim/*  341. 

M  m  2  Tataaon^ 
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18«7.      .    Taunton^  J^hateleu;  and  Holroyd^  pQntr^    Th^  di- 

_  rectiou  of  the,  learned  Judge  wa^,  not, consistent,  eitber 

Gums  T    •.     t.-  ::r/'   !  -•n.J:!.)^  .  i  .^-/-  . -^  ■■;4..-  "!.•  fj  W:  r*. 

^HfA^       it^ith  .the  words   of,  the  statute   6G..4,   r.  16.   or   die 
nuuvfff.      ^  •    ..         '^i\ ,  -.^.u)  "i":-.^^- •'-:»''*.  i'^'^  J5  f*;*'v  *'-'^  V    'i.' 

decision  of  this/Court  m  f^tr^  ▼•  7?^*^:,  _,'*:  ^** 

castf  the  learned  \tudge  .who  tried  the  cause' left  it  to 

the  jury  tP  say  whether  the  conveyafeoe  was  fraqdiileiity 

whtntirillf  made  hy  M«  bankrupt  in  Urder  to  ^he  a  pre^ 

ference  fo  partiadar  persons  fo  the  prejudice  cf  nis  general 

creditors;  fof  if  so,  it  was  an  act  of  baiitruptct*    The 

Lojd  Chief  Justice  Abbott^  in  giving  judgment  pn  the 

motion  for  a  newtrial,  adopted  the  language  &  Ma^ 

£dd  C.  J.  in  Morgan  v.  Horseman;  tlikt  ^<  a  con^eyaooe 

either  of'  all  or  part  of  a  manV  property,  in  ftvpur  of 

fewer  flian  all  his  creditors,  is  an  ^ct 'o^ /banknijitcy, 

because  it  is  the  means  whereby' th^  creditors.  Vfla/ be 

defeated  or  delayed/'     And  Best  3.  observed,  tliat  f*  the 

Stat.  J.1.C.16'  does  not  require  that  the  cqfnoeyaiu^  s^otdd 

he  made  in  contemplation  ofbankruptofy  but  it  is  su&cient 

ii'  it  be  such  whereby  the  creditors  may  be  ,djdayed.** 

Neither  is  there  any  thing  in  the  stat  6  G.  4.  r^  16.  «x>»t 

contemplation  ofbapknsptcy.     Those  words  mmt/  ircfiey 

mean  any  thing,  import  that  the  bankrupt  looks  forward 

to  bankruptcy  as  a  consequence  of  his  actl     B^t  thm 

may  be  many  cases  in  whi<^  a 'bankrupt  may  give  a 

fraudulent  preference  to  one  creditor  fdr  the  very  ifdr- 

pos^  of  avoiding  a  bankruptcy,  and  y^t  it  woinp  be  an 

act  of  baiMa:uptcy.     Tne  learned  Jqdge  put  to  toe  jury 

two  thmgs  as  pecessary  to  make  tms  bill  of  sH|ie  operate 

'■•  '  •     ^^v^   '  i''   ''  --   *  -^  '  't  '-•  V'V'  -V-^  ^^^  cTijxf  n33d 
as  an  act  of  bankruptcy,  viz.  that  the  deed  was  voliintary 

ana  m  coqtemplation  of  bankrgptGy»  wh'erees  it  shotnd 

' -lii   ^'  .•;;'n^.  ••/ i'-.'Vf;;  ^n,v  'j^iif-  To  -ud  yjU  lanj^iJ /' 
have  peeti  m  the  alternative,  vi?.  whether  it  was  votun- 

tary  with  m^nt  to  defeat  or  delay  Creditors,  or  ^n  con- 

teroplation  of  bankruptcy.    Fdr  the  mtent  to  defeat  or 

delay 


Ok 
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dday  creditm,  an^  tl^e  coBtempIa^on,  9/  bankrnpteyy  ISS?. 
aro  not  conTertible' expressions^  *If  a  ({eed  la  favour  of  """^ 
a  paiticiuar  creditpr  be  made  in  Goqtemplation  of  biw^- 
ruptcy^  no  qpobt  it  mast  defeat,  or  del^y  other  creoitpr^; 
but  }t  ^7  also  naVe  jtbut  e^^t  alttiougli  bankruptcy  be 
not, in  tni^  contemplation  o^  the  party  inakinir  it;  and 
accoraii:^  to  Pulling  V«  Tucker^  the  latter  Was  the  proper 
questtou  ibr  the  oonsiideration  of  the  jury.  Where  a 
nmn  is  p^fect^y  solvent,  a  deed  providing  &r  the  pay- 
mmit  of  a'paf'ticular  creditor  will  not  bavp  ^e^effect  of 
ddEo^ioff  or  delaying  the  others,  but  it  will  have  that 
effect  where  the  p^rty  is  insolvent,  althoMgh  he  ^nay  not 
contemplate  bankruptcy,  and  althouirh  he  may  execute 

the  deed  &r  the  express  purpose  of.  avoiding  bank- 

^rjji^in^Uu  '   •     '    ^  ■  .  ,      '  '^      •  • 

rbptCT*    [^B^l^  J*  If  in  this  case  thef«  was  no  con- 

tfm]platipn  of  bankri^ptcy,  what  was  there  to  make  the 

deed  fraudulent?]     I^uppose  a  trader' to  hear  (hat  a 

paiptiCtttar  Creditor  intended  to  strike  a  docket^  and  in 

^ocder  tq  avqid  that,  to  give  a  security  or  transfer  goods 

to  itfovrde  fer  the  debt,  that  would  be  an  act  of  bank- 

.uooft  .()!  •»  .t'  .)•  -  ,,  ^    ,  -         '1*11 

ruptcy»  although  the  very  object  of  the  trader  would  be 

to  avQid  bankruptcy.     ^Bajflejf  J.    You  seem  to  treat 

contemplation  of  bankruptcy  as  the  contemplation  of  a 

compussion  of  bankruptcy,  wnich  is  not  tbe  legal  mean- 

me  or  that  ^eTCpression.]    If  the  expression  is  open  to 

SQCD,  qi^vent  constructions,  it  could  hardly  be  expected 

that  a  jury  woula,understand  it;  the  matter  would  have 
VT  [  QiTi  cn  :!ijrT  ',  ;      L.  .,,-••-  ,         :     ,   *  "  '  *     . 
beeh  much  ino;i^e  mtellimble  to  them  had  the  qi^estioa 

been  pot  m  the  word^  of  the  sutute,  and  in,  the  manner 

ved  of  by  the  Court  in  Ttdhng  v.   Twicer^  vjz. 


FiizLum* 
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1827*  Batlet  J.    I  am  6f  apliiioti  ^ki  1liM6  iMight  to  be  s 

— *       new  trial,  but  thSt  It  iah  iM^  fife  fikd^tijxW  paymcat  of 
ogninsi       costs,  me^sm}£cl\^ikt)r^iioed'h^^  boen 

any  misclirection  on  tihe  pari^olP  *^*  leatiiM  JuAge;^to(ia. 
sidering  his  summing  up  \iritH-  neferteiiW'^to  tiir'fikM  of 
this  particular  case^     li'was  iiecessibV^Uhat  there  should 
be  two  ingredients  in  the  transaction  of  the  bill  of  sale,  in 
'    or4]er  to  make  it  an  ac$  of  bankruptcy,  viz*  fraup^  md  Uj|^ 
dieky  of  creditors.    It  certainly  appnrMl  iha^vtha  Ulhi£ 
:  sale  was  given  by  the  bi^nkrupt  of  his  own  wm^  and  not 
.  'on  preaauve  mt  demand  by  bis  sisteiab  but  itiifia<>iiot^ 
\  therefbre,  necessarily  fraudulent,  it  was  incaftiVMf'Mr 
I;;    the  plaintifis  to  shew  fraud  aUundfij.    If  tt^e^^cfy^^ 
'  securing  the  debt  had  been  solvent^  the  ifanftanriiiiiwupkl 
-not  have  been  deemed  fraudulent,  although  it  might 
have  the  effect  of  delaying  other  <;re4iMinvJlM4rf/&.he 
knew  himself  to  be  in  such  a  situation  that  he  must  be 
supposed. t9  have  anticipated  that  a' bankri|i)i^y'^^^ 
in  All  Jmoitn- probability drilewf  then  I  ibinkJwwa*  Jfew^ 
dulent  Within  the  meaning  of  the  (5  O.  f ;  fe.'llyj'^^'ftnhh 
sm^se,  contempUtion  of  bankruptcy  has^  p\^fffsi^  |ffifi^ 
consida^  evidence  of  fnmd>  altlioagbi  tkv  {^Mtiy  «tey 
not  have  expected  the  actual  and  immediate  issuing  of  a 
commission.     Nor  does  this  appear  to  me  by  any  means 
ait  variance  with  the  decision  in  Ptdling  v»  Tudeer. 
That  merely  decided  that  it  was  not  necessary  in  every 
case  to  put  the  question  of  contemplation  of  bankruptcy 
to  the  jury  in  express  terms.  In  Morgan  v.  Horseman  the 
whcJe  Court  of  Common  Pleas  appear  to  have  assumed, 
that  the  thing  was  done  in  oontemplationjof  bankmptqr. 
In  the  present  case  I  think  the  learned  Judge  did  right  in 
leaving  to  the  jury  the  question  as  to  the  opinion  of  the 
bankrupt  respecting  the  state  of  his  aflhirs^  rather  thaa 
•  .      .'.  '     •'  the 
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of  .^iqao^,^  (P'^ti  waul4,,hajr^  ^i;i  aUeqded  tc^  and 
».fiK '<.  r    I    r :  •  ft^jk.^l^nqlme.pi:^ payment  pf  009!»(a). 

^)  At  the  Stafford  Lent  usiies,  1828,  the  caiiio  was  agaiii  tried  belbre  In  «i  Mitoa  of 

rmiy^h^  j^Uintifi^,  (n  drd'w  to  ^ro«re  ik^  rfeliuraof 'tfas  goddb  by  the  JTSJISt'* 

^MMMttj|«v«firiv^Mm9t^w^iVi«»ianM4  ¥^thc  nn^^alMril^  under  goedi  tdken  in 

the  ^«p^>  HiJ  of , office,  but  ,did  not  prodi^ce  the  writ  of  fieri  iaci«»«  cseeotioD,  H  fe 

For* the  defendant,  it  wai  contended,  that  the  under-iheriiT  had  authority  S?iS'*tSrto 

t»lMe^Mrakslfa  AiMcriM  only  in  trUok  writk  ^Mte  ladgfli-M  the  give^n^idMiM 

"tW^'ft^yW^Tf^  ^*>  .^"^  ^  ^^  ^^  ^M  '^■^te  'Q  ^>*  99«^  ^Q*«  5*^  wwnnt 

produced,  it  would,  oot  appear  that. the  i^nder-sheriff  acted  wrtl^n  the  ^SJjI.jJeriff' 

•oope  oTiur  authority.     Tlie  learned  Judge  overruled  the  objection,  and  under  tbo 

tUy&ftidbttfliiaidliMtdict,  r         .  ■hcriff'aical 

of  office,  and 

tff^rrn   i\   ih'\     *  'c  .    '    ^  heimotbonQd 

In  JEtuter  term,  Campbell  mored  for  a  rule  nisi  tat  a  new  trial,  and  re»  to  prove  tbo 

llirwed'the*TcHrni^  objection*  wriU 

'^d  3?ufn  0(1   t    I*        ••    •  '  ■    • 

r  PerCuriafu  Xhe.wjutBnt  wy»  produced  in  eridence^  bearing  the  she- 
Tin  9  seal  bt  office,  and  it  was  right  to  presume  that  the  sea!  was  properly 
tfflfiid,M1lfa^(eWdlMi^ti>«heMnirarywasadduMd.  Tboplifaditi  tlw«k 
%^|p^ff»lish^  f*.R"JP^  f^  CMS  i^nst  the  sheriff  by  tbf  jpr^diu^a  of 
the  warraot ;  and  if  the  under^heriff  had  improperiy  issued  it  without 
A7i((g  rttiiVicl^A  writ,  upbiii  Which  ii  purported  to  be  founded,  tbo  de* 
%iiwi«ffllglf  \mk  prbvnl>lMt  as  m.nm^^  to  the  pkintV^'  mm^ 
r.  losnm.V^M.r..-.  .  ■     ..  ,  .  .R»le  refiised. 

?nBom  Vfir.  •/.,•,•:      •         ■•     '    ' 
.•n-X'.uY    .''    .•■♦.'.*\    ...    .;:...'      ..     i'  ' '.     .•    .  * • 
^iDVd  rii  v*Tf.-'-»',  '*•.'.',  ^  :■•;'   J  ,'•  .1,  /  .-      ;    .    ' 
^oJqoiJnj.d^o  fi^*'t  •  .•;      ?,.  ..    .      .  .;.   ^.      /,    ,,^   ^ 

bdfnuagii  Dv«rl  oj -ij '  ri  ,.  <•..;';    in!-i..«'w  to  i-i..  *  ->  .- 
.^oJqaijInwi'l'    iio'i.  '  jni/;..   .  .fj  -i  .  i.  ,  -v       u.'     ..'    ,. 
fti  Jdgh  bib  3j;i)uL  fjiun/;:*.  .^ilj  /Ji.l.'i.  1  -jm..!  ;.; .-.,    ^ 
9Hj  Io  noifjiqci  "^ib  oi  '^h  a.'n^  -I'T'  tuij  /'lur  m.-Ii  i.-  • 
^erll   70lltBl    jiflrTlr,   rJT^'J  :?*.;:  .J  ^   •"    •'       f      ■    •• 

Mm  4 
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1847.  J)>      ,iO  v;  ;^:.  oJ  .p->ij\^i  .-'Tlilriii.fq  f)'It  Intv.  A  rtrr 

*.*><' fii   <i^«  jnT,>,'i  v;,V<'v(' ,•.^V->^  Ii-"lJ   ,f.  >I)I?^>i.;mo  ?J»v- 
Where  a  per-      '^J[:ll]QSPAS»;.  fot.  breakipgl  .MmI  <  €M(riVlgr«billltfr'« 

Ifon'l^fgc^r  them.unai  be  .paid  .the  {^um  of  ilA  iU..ftt  JRIttlJ  ^^t 

filrifod-*' *  guiUy. ,\M.t\^  trial  l^fore . 5«mwgi  J.-  ffr' il»f  last 

"ubttoTin*.  S.u^apjsr.  jis$^5  .fcpc.  QonvmH,.  it  .uppoaredv/.tlltt  :the 

g»tmte,  that  pUfniiff  ik»»  .«»  ^ttoniey  residing  at  Fffomff^ifmA  «hc 

he  could  not 

obcaio  paymeiit  de%)dajDt  at  the  tiiM  of  the  all^ff^d  trespass:  wa^^npi^or 

for  hit  lenrioea,     \.,**  ,.  ^,.        «,  ..  4. 

andtbeinagis.     Q^  .tmti,Umih   Wi^m  Virtua   of  hH   Qlpce\«  JlOtinBiOf 

summooed^the  pei^Qe.,  ;  Jn  DcfpenAer  1826  one'  Bifharis  vns  ^emfil^jred 

hell^'thlfcom.  ''^y  *e  pUintiff  to  keep  possession  :oC  q«rtpiil/:ig9ods 

jJ^JJJ^  seized  under  a  fieri  facias  issued  by.  t)le^.^i|^ifi&lPn 

the  22  G.  a  behalf  of  a  client,  out  of  the  borough  court  of  record 

made  an  order  of  P^^aticc*,    The  wa/raot  was,  bv  the  plmnti^s.^jilikey 

upon  the  attor- 
ney for  pay.       dire^tef^  to  SichardSf  who  was  left  in-  flossR^yMft  ifcf 

mentofacer-      /»,••-  /.  1'  .1 

tain  *um,  which  five  dpys^ .  and,  m  conspquencQ  of  some  d)Bjpte/lK|Ha 

kTi'edo^'bls  *  the, plaintiff,  Joeing  unable  to  obtain, pi^«|««4']lhrRbis 

S!rt*them4^L  tro^ble4  he  laid  an  information  upon  oatb  ^b^^MrOi^lhe 

tTTnllSionof  def^dwtw.whgt   5unij»oni?d .  the   plaintiflk.  w4Miftw 

trespass,  for  that  hearing  the  complaint  aad   answer,   made  ,ap  order 

the  service  per-  ^'  .     "^  ' 

formed  was  not  upon  the  plaiptiff  to  pay  to  Bi^rd^  l^^  ^.    ,The 

of  such  a  na-  ^ 

tureastogive    plaintiff  hf^viqg  refused  to  obey  die  ordj^r^.ia.ifEerrqnt 

him  jurisdiction 

under  the  was    g;*aAt£d  by  t^^.  dpfendant»   whi^    r^tq^^l}^ 

RicffordSr.  ofy  &a,  labourer^.. hfid.qq^plai4e^:iWtftJvm 
(deJ^m^aqO, ,  th^t  ,  he .  ;was  eA^plo^ed.  ^b^; .  J^nnt^Ui^ffid 
sent ;tf>  th^  liQfi^e  o(4.  ^.^^mncl  ^here  qo^o^.  to.«:take 
care  of  certain  goods  taken  in  execution,  where  he  con- 
tinued for  five  days;  that  he,  Richards^  had-diialv  t>er- 

specified;  ittketliveitttltbe'pffmoaB  protxtodKngft 

the 
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the  mayor^  and  the  plaiiili£f 's  refosal  to  obey  the  order       18S7* 
before  iiienlioned»  and  then  directed  that  the  sum  of  1 3$.etL     _ 
mdexpmc&^^i^  \^Y|^^'t)if {|^  ^e  plaintiff.     ^SH*^ 
It  was  contended^  that  as  Bichards^s  name  was  inserted 
]n^UM|i«f«rrft|A  Otffcr  Whtcb^  tbe^  '^d»  of^Kich  he  had 
tokii$p>^p6mmi^n>^Wetk  0ebfed,^'lie  was  in  the  situatioa 
of  a  bidlli;  Mdy  therefoi<^  CMld  tMt  '^tUim  to  be  paid  by 
tfada«l^lhi^;-^ml,  feirt^r^  thsft  if  this  wfcr^  othei^#ls^ 
sdll  JUtea>^»wti4tiot'  affabdiirer  ivtehin  1b&  mefanfngr  of 
4k bmimm^ii.  e. >9.    The  lib^itied  Judge  adopted 
tbitM^leW  fDf  lhi^'<Miey  ind  the  plaintiff  obtained  tf  terdh^ 
ibr4it<Sti  «tf. '  &!  itficAae/ma^  terai  a  rale  tdsi  'for  a  new 
t«f#%ll»>gi*anted,  and' JPos/fr  ▼.  SlakObckity'^zs  dted 
lb<>tt||ew«'tiiatr  ^  bailiff  has  a  right  to  "be  paid  by  the 
attorfk^y^wilo^ploys  him.  r 

'iikUMiU'%Ve^tA  dttuse;  If  the  magistrate  had  no 
}^Ki^(lktiOfrid  this  case,  it  is  immaterial  bywhotn  the 
]^ny^>2M^k^  tb  %e  paid(5).  The  qnestSon  oTjorisdlc^ 
iiAn^iptiMM  ^xvpon  Ihe'SO'G.  2.  e.  la.  By  tht^  stitnte^ 
a^^^ieftitiKp'that  iH^  laws  then  inbeiiig  for  the  better 
Ttijj6\J^\^oilkttdm$,  and  for  the  payment  of  wHges  to 
them,  and  to  artSfkinj  handicraftsmetif  and'UAaurers^ 
were  ihstifficienC  and  defective,  it  was  enacted,  "  that 
all  complaints,  difiterences,  and  disputes  whldi  shall 
happei^  and  arise  between  masters  or  mistresses  and 
serVanfit  in  httsbaiidty  hired  for  one  year  or  longer,  or 
whick  ^^  ha{^ri  or  arise  between  masterlt  or  mis^ 
trteetf  aiid  ttftMcers,  hatiifieridbinen,  mfners,  colliers; 

,  *;*  jO  :»rj  » v  .»!'  'i'.'  '      .      :    ■       .^   •:'..'    ■■  : 

•  (ft7  AM  the  case  was  ultimately  decided  on  the  question  of  jurisdiction, 

fii^f^s'M^nvk»  iMiigin^iN  iiavn^tkti^JlMni  mnittsd. 

:      '    .  keelmeny 
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oH^       slidl>i»idii«ird4Uid!delarmkivd(%*itoei>orf«iQm 

6^'jtl8£ol9ft  6f  "tluripeac^siof  tlie>CDiintjryiSux>  whera^BiMdk 
ittfiMar  br^ttistresd  AtSt  inhabit' akheughLxmoratfror 
aMigtitneltt'of  •lAtigW'iiafi  bden  ibaole  dAityeattrii()frtdl» 
jasttees  06  chef  piJiactfuBtheisfaire,  ftcjirheietochidiflpriba 
shall <lu4i«i''  ^By  tbesecondattctwa,  dw  magtatfate  isiaai^ 
p4qmMd/to  pulmkitbe  Bcrraatfiir  fn&satadiicttby)f»ift* 
vn^amtati  tednttdiut  of  wages^  or  dlsckai^kigihiti^iaDv 
8ertic^;/aiid  m  casa  the  sevwaaat  df  Iaboutei>  iihiU  IimmI» 
the  magitoate  may  sdease  him.  fhutt  htas^rvkflf.  <•  tZjMrtar 
V.  Zior££  Radnor  (a)  will  no  doubt  be  cited  for  the  defend-^ 
ant ;  jbb  t  tin^etfae  party  conidaiiiiDg  kad  beiti  xaofinl^fA 
09  a  tabourtTj  although  not  inany  of>theplifttettla;tacQa«> 
pationff  enumeirated  m  tlie  statute;  he  teigllt>^^tlu3r«S^ 
firirly  be  aoasidered  n  inslnded  in  the  gennali!ih>9^ 
tSiet^tbtboitrers.  iZsofam/s^  the  person  <xdD{tla«ii^ 
eacfe,  cdald not  with  any  propiSety.  be  called)  a,)iBbolirer 
pA  Mtowavoi  his  employnientfay  the  plaotafl^!  i|ptf  ntaa 
UdniittttUon  such  'as:to  adthoriae  theSntarfeittiiCQoff^tha 
OM^totriite  be|ween;hita2  and  hk«inpio]eefeaat))Gr«(riaiti0r 
p(Alled'>Mt'by  tbe  second'SertioDLoftthtS'BcU  .  >  > .  ^>u . 

C.  K  WSUiam  mAQtrUr.  contna*  The  ebj^Btofs^ 
statutu  'TO  @.^/.al9;  saxIaarly^'potntad.^Mit.iij^  ^edi 
SttefAofimgk  in  LoMiir  v.  J^if  £aAu»%  wfaemfe  ai^ 
<«  The  aetiMw  uaderjMr.QQnssderafticD  ifljpeamdXkiUKri 
^  lb»  Its^obrkt'tkeaffcfdingjtoeer 
i#oitoneny  and  to  laboorers  in  gencrsl,  ;al  speedy, -^cfl^ri 
Mi  (^iea{»«iod»  of  vesoTeiUg  :their  .wagea,  whBn>tbc|r 

smonnt 
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a  libWMJ'copitmctwii  f  aad  -«>  tfaere)ifittB  iia  more  naifai^ 
iwlkftt'CMerio  oall  tlie^ny  claiflBi%'wagte4tkh(»UtM 
thanibaniki  in  thh^  2tbe>dBetslDiv  whiohtw^  io^iafKHHr 
of'-thft  'joBlio^  IB 'Ei  direct. authority ^fiDri^he-^prnwat 
dtAndAnL  iBUngd  Ji  The  vjbnant flpai.noi  contain 
csdMT.'iaiv  aUflgation  or  recital  tfaat  J{H:4dtvft ,  waa  a 
labwireiyi.biit  ir  seta. eat  tha  apeoifiti'  atipIoyaMciti  in 
reqieet/^f  wbioh  the  wagat.wwe  daiibedL]  MAItiboogh 
hdaaanotiiur^dneribed)  yat  if  >tha.  aarma  there  nifai* 
tiMad  ahewrjdiot  t&ecaae/araB  withiaihs  atatqli^ithe 
waiha&tNisgioody and  the maglatrata ia  pirotaitfad^^ .  i 

'^  BAyWTiJi  I  aai  of  x^n^oa  that  the  xaagiBtiale  bad 
nW^w^  jorisdictian  to-maka  the  order  for  payment  of 
wagjla  (o*  AMan*;  fcr  it  aeeais  to  ma  that  Bidiard$  waa 
nM^diat'soft  of  labourar,  nor  tha  sarriOBr  laodaved  by 
hW  theradrtio^labourj  whioh  ia  mentidlied  and  ttktended 
]|»idia^i^tO0.3*  C.19.  Tbat>  statute ;  recitasi  ikbat  the 
aaiatiiiip  \g»s  ion  payment  of  wagaa  to  aariaiitf»i  and  to 
afUfibeflH  handiaraftunen^  and  fabourara^  weie  defeQtive> 
andiiheiv'providasa.niade  of  aetftUag*  diaputantbe^ieen 
masters  and'oertain  deicriplioin  of  paiBS9Qs,.aBd..4ilher 
labourers^  although  no  rate  or  assessment  of  "ox^es  has, 
irttf 'fliadb  that  year  hf-  iie.juttices  ^ihe  petfi^^,  ihe 
dm^  fcc.'.whcB0.!si»ah/kxunplttait  shall  be  mpdc»»  :or 
sock  diapBtfar/ ariaak  iTfaote  wakda  Imply^  thai,  the 
legkilatiira  idifl  'smA  ttatamplate  aU.<Iab«ui:«ra»  1>ut 
tiasaiiosdy  ^vdthcisafeteaee^  to:  yhem.  tiici.jiiaiieaii  had 
pcnrnr  ta^malBe  k  yota.  af  iwgQfo.;  NoKr  iooking  at 
iJMifstatikte  ,5up».  ViiAi,  •ilB.joalwesnara<;d»e|nsigr:,  eaw 
powered  to  settle  the  rate  of  wages  <^  of  such  artificers^: 
hahdicraftsmenyv  husbandmeDy  or  other  labonrers,  ser-i 

r  vants, 
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1897.       varits,  or  irorkaien«  whose  waoes  Imd  in  time  pest  been 
^  fixed  by  law.  and  also  of  all  other,  labparcn;^  artififiers^ 


fvilllMK* 


workmen.,  or  apnrentices  cf  husbandry^  wliosa  wajres  had 
not  been  fixed ;  and  these  waires  are  to  Jbe  fixed  by  the 
year»  day^  week^  or  months  and  what  wages  erery  work- 
man or  labourer  shall  take  b^  the  greay  for  momjin^ 
rsajpingi  or  thresbii^  of  corn,  .(^r  foe  miiffraiji  or^  ^pakbg 
of  h^y«  or  for  ditching,  paying,  &<kand  for  any  o^ier 
kind  of  reasonable  labour  and  serrioe* .  .This  latter  part 
shews  that  the  Iq^islatore  had  prmcipall^  ip  vi<pw  oatp 
door  work  or  country  labour.  And, the  statute  appean 
to  have  received  this  construction;  for,,  by. the  li/.l* 
c.  6.,  after  reciting  that  questions  bad  arisen^  whether 
the  former  act  gave  any  new  jurisdiction  exc^.as  to 
persons  that  worked  in  husbandry,  it  was  e^uv^ted, 
^  thatr  the  provisions  should  extend  to  any  labourers^ 
weavers,  spinsters,  and  workmen  whatsoever,  eith^ 
working  by  the  day,  week,  month,  or  year,  oi^.takii^ 
any  work  to  be  done  in  great  or  otherwise*"  That  ex* 
pl^s  still  further  the  various  descrippons  of  ^vsgcA 
frhose  wages  might  be  fixed  by  the  magistrates  at  the 
time  wl^n  the  2q  G.  2.  passed ;  and  for  the  w;Qrk  ta  be 
^one  by  the  several  persons  mentioned,  the^  would  be 
no  difficulty  in  fixing  a  rate  of  payment.  .  In  Jjonather  v. 
Lord  Radnor^  the  work  done  was  digging,  the  wo^pian 
was  xfeairly  a  laboifrer,  and  within  the  statute.  In  the 
present  case^  thei;e  was  no  work  or  .labour  done  by 
Bidiards  /  his  was.  not  an  employment  for  which  it  could 
be  esgpected  tl^t  niagistrat^  could  fif  the  proper  xip> 
muneitatibq.  For  these 'reasonf,.  I  think  that  the,d^ 
fi^ndant  w^t  beyond  his  jurisdiction  in  n^iiiff  the  oroec 
ia^esdoD,  and  that  the  nil|3  for  a  new  trkd  moat  be 
discharged.    It  appea^  t9  me  that  there  is  we^t  ^dao 


m 
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ill  the  ai^om^f  derived  from  tlie  iefoncT  secuon*^  €be 
80  (jr.  2.  r.  19. ;  for  this  was  not  a  case  in  whicn  it  coula 
be  uitedded  that  the  magistr^  should^  niterf<$re  In  the 
nuuuder  pointed  out  by  tro  statute. 

HoLROYi)  J.  I  entirely  agree  with  the  opinion  ex*- 
prieKSsea  by  iny  Brother  ^ayley :  and  if  his  consifact^oa 
of  the  statute  20  G.2.  c.  19.  were  not  correct,  Iicnow 
not  liow  we  could  say  that  its  provisions  do  not  extend 
to  bankers'  ol:  nlerchalits'  clerks,  and  other  persons  of 
that  d^cription.  The  claim  in  this  instance  was  for  a 
remuneration,  for  keeping  possession  of  goods  seized 
under  a  fieri  facias.  That  appeared  upon  t(ie  warrant, 
and  thie  party  was  not  therein  aHeged  to  have  done  work 
as  a  labourer.  It  seems  to  me  tfeat  this  is  a  decisive  ob- 
jection to  the  warrant;  but  upon  the  broad  ^ouhd^  ialso, 
ihiat  ttie  magistrate  had  no  jurisdicti(Hi,  I  thitak  that'lhe 


U.i 


^■j  n,  «'l 


was  entitled  to  a  verdict. 


I^itiIledale  J.     I  am  of  the  same  opinion.    'The 


rflij 


ctaim  as  slated  by  Richards  and  in  the  warrafit  was  net 
^itiiin  the  statute  iOQ.^.  c.  19.  The  words  cSAtf** 
labaiirerSf  there  Used,  are  onty  apfjiicable  to  persons  of 
t&e  same  description  as  those  specially  mentioned,  and 
the  labourers  intended  are  those  ^hose  wages  mighVtie 


kecl^W  tlie  justices.  The  statiite  SJ&/«.c;4i,  which 
mates  to  the  fixing  or  wages  of  labourers,  has  in 
(section  12.  a  regulation  as  to  the  number  of  nouVs  dunhg 
whicn  ihejr  may1)e  required  to  work*.    TTiat' provwion 


explains  what  sort  of^labourers  wwe  Intended 'lii  the' 


ire  or  the  service  on^similat 
occaaioiia 


Pknnwtf. 
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ISfl.       wxambun ^^sd'&ndetiOAilA  tti  t£lA&k  Ikfap66liilfl£'ib  ^ 

^at  Ihe  leglsliklture  ti^^ffnt^tided'^td'^^' J6stid^  tif 
the  peace  power  to  int^fe^  Wstich  ati^  Hhd^'thkt^)^ 
defendant)  having  acted  wittiout  javkdkrttbnl  i^  liible 
4x>  the  kctidn.  The  tale  1^  a^ew  itkl  tnuif^^ihlei^i:^ 
bedlscharged.  •*•-  •     i    '    '  '-  '    '    -^-^  J-':  ••■-i^ 

'Hiiledistbiitgedl 

.        .     .     •'..'*•  1.  '^.-.j 

John  Jones  against  Tan^eh,  Ekectftdt^bf "' ; 
Benjamin  Jones.     "    -' ''^•'^'■■'^^''^ 

Anactioiiai     .  A  SSUMPSIT  M  the  money  coQnts,  und^bCiJeiMt 

law  for  a  dit-       XX.  -.       ••      .  .  t         i  i     -msf^t. 

tributiTe  than  .  Stated,  aUegiiig  promises  by  the  CesUnot.  Iwlji 
^^ty  cannot  coimt  alleged  that  testator  was  indebted  to  tte  pkitatMr 
ug^M^emA^  for  mon^  lent,  money  paid  to  his  use,  money  had  and 
nor  anin»t  hii  '^^cived  by  him  to  plaintifPs  use,  and  for  money  due  to 
nccutor,  aU      ^^  plaintiff  on  an  account  stated  between  ttiera^  knd 

though  he  may  ^ 

haTeeiprrsdy    ihat  tbeeaid  sums  of  money  remaining  unpaid^!  <lelead«- 

pronuMd  to 

pfty.  ant,. as  executor,  promised  to  pay.    Sixth  county  <m  an 

account  stated  by  the  defendant  of  monies  <due  tO'^lbe 
plaintiff  from  him  as  executor.  Pleas,  no«4ssun)psi( 
aet^off,  and  the  statute  of  limitations^  «pon  which  kms^ 
were,  taken.  At  the  trial  before  £urrofi^i&  J;^>at>^ 
last  Summer  assizes  for  Somer^i  it  appeaHsfd  ^that  etti^ 
plaintiff' and  Benjamin  Jones  ware  sons  ^ef  fl^UUam^<mfB^ 
who  dhd  intestate  in  IftOS,  lesving:  .fivi»»-ohiidMb. 
3,.  Janes  took  out  administrate  to<  iiis  Atthet^  'add 
possessed  himself  of  all  his  effetets^  '  ^.Jbnai  died 
in  July  IB26,  baVtng  by  his  will  > appointed'  the  de* 
lendant  his  executor. .  After  B*  Joneis  death* .an  fif^ 
i  plication 


l^MmMtL 
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it  app^i^di,  that  uppn .»  diviisipn  ^  the  pnopecty  each 
of  ^i^.,^thfrf».c))i)drw,,wauld  bo  eotMed  4o  .TQ/.  !  An 
attempt  was  also  made  to  prove  an  acknoiyledgn^nt  by 
the.  tJf^t9f:pfy  '^hfitly  before  bis  death,  that  he  had  re- 
ceived 200/.  of  the  plaintiflP's  money.  Por  the  defend* 
ant  it  was  contended,  that  the  evidence  as  to  the  200iL 
was  not  sufficient  to  be  left  to  the  jury,  and  as  to  the 
7(tf.»  f^r^P  aqttpn  at  law  qould  not  be  maintained  for  a 
<listributive  share  of  |tn  intestat^'is  property.  The 
learned  Judge  overruled  this  objection,  and  left  the 
Wibol^xjca^^ito  the  jury,  wbofbuod  a  verdict  for  (fhe 
9)l|t»ti£P.ioir570L  He  then  gave  the  defendint  leave 
MiriMeiv|s  1^  Tfldaoe  the  verdict  to  70/.  lo  Mitkaelmas 
tmnt^iti'iiUiami  Cor  a  new  trial  was  gntiitsdr  asd  now*   . 

'  >Bv9k¥^  and  JR.'  ^Ba^  shewed  cause.  :  They  did  mot 
inaiiit.  mpon  the  claioi  of  the  200/.,  but  contended  that 
ao  aoti^  was  .tiiaintainable  upon  the  defendant's  expre» 
f>rDmiseiilQ  pay  tfae  plaintiff's  abnre  of  hits  father's  pnn- 
p(erfgrfr:.<rTlaie'  apkAO^ledgment  that  the  demand  wais 
rig^  .^cT  vegutVAlen^t  (o  an  admisskm  that  ^. : JofMi 
h^jkeqetVftd^o.  mucb  immey  to  4be  Uto  of  the  phiii^ 
tiff,j0Ad)the  ^omtse  by  the  executor  bounds  him  to 
psq()1(«  XDirdf  lbe>«»ideiM9e  be  applied  ta  the  dDunton 
thAM<louiilii;«tatediby  4he  deted^nt,  it  was^an  admiiabKli 
4bat  hei()dle>4^feodaa^'iiad .received .so-mncfa.  iBon\^ 
diib  l^.\f!be.vVlaiDliff>:£romjtbe  testator^  C/ETofaoyrfJ. 
Tbeardj  ^bWdhof^iany:  /preof  that  i^  Jonit reiver  inade 
dbtwb4itmjfaf«Jua^ililtlto'a.ps!^perty,:.»      to  awefclain 

what 


HM|i«Aw-« -tpMite  '4^'%fca''«bdlP^ 
thkt-maif  b*.  pMMttfM»  ttiA  flbtf  fill  Uli} 

t«0lr(«lNt>wbbl«>«f(bu^>iiMi«6r%>^tl>pfertf;<taH4s^1ta?1^ 

iaiMM»^Mi)r,'i0MlKdi«g't6  ■^A^Mi^t:^UI^),Hb)tf<MdSr 
Tt'«aMMJM(«).  The  «aM  'b^  JMb  -ri  iSkriOf  (lf9"ViP 
dIffiJraiii,  Km  tliefe  tli«  ettdftot'  bwi^itik  imM^ 
pntk  {NHMUM  to  <|My,  wlikh  c^uiMUiiMP<UHi  jbRV 
tioriilijniMiileMlbr^StwMJ.  ILhtMatii^  mXtf^ig^ 
wM^w  Iauvw^Km^oi^  €/•  J«  fliv'iic^  (irOiMra  vpoft Hiii» 
diMMum,  and  kis  atways  been  coiuiil^tW'iW'«l  lliV^ 
qMlttei  4aiiBioii  that  an  acthm  at  liiv  ^Oi^'^ 

makittuMd'fih:  a  Iqpwy.] ' '  ^^  '^'•'^  ^^  ^^ 

.  ,   :  >^  J0  dbaoiad 

C 11  WHUams  and  Carter^  00Dtrl»  were  slopped  by 
the  Court.  ,  1   i-  u  i^ofl-ioH 

Batlbt  J.  This  is  cert^ly  a  Tery  stDgolar  action. 
In  the  first  placei  it  is  for  a  distributive  share  .of  aa 
intestate's  property^  which  cannot  be  recovered  in  this 
Court.  The  right  arises  altc^ther  oot  of  the  staftnle 
22 &  99 Car,^.  e.  10.  and  that  gives  it  si4>  modo:  Ae 
administrator  is  not  to  aaake  distribution  nnlQ  a  year 
has  ehqpsed  from  the  intestate's  death,  and  ha  is  then  to 
take  a  bond  conditioned  to  refund  part  of  Ifae  moMy* 


(a)  l&<tJBL8t9.  (^  CMpbaS4. 

(c)  owp.  SS9.  (0  3  r.  J.  69a 

if 


HoLftOTD  and  Littlxdalb  Js.  concurred.       . .  /  . 

Rule  abtolute. 


itjjg  -4i  ■  ;jM.f   '  ♦    /    » 

IM    ♦O    9lJt>'i2    :)'.'   ••:vl!-: 
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a  nm  Wmmm^tKituJowMtOBes  iv.  m« 

tf  (tetf»PWrtijHHllPi*C*IWw*»  faPtW»i»wwt  of      1817. 

Awf  tin  ^\itmk^^^f;km^'f^^^lA^ei^ll9nsfMk>wo^ 

"■Nbill^Wlo,  *i>«  ^fOMwd.  ^T|ie  cMMMit/w.^ncdM 
«|^pi^  ^«j^.J^.  ,X»m^.«<id .»  pEpiniHeiuadQ^Jbifltfelf 
ii^mi^i^iq.;  ^t  jwd^  «  ,pn>m^e  :«iU,  not  ,bMi4.  tf 
■fli^  W\kiH^r9»9f»«^  qowideration^  andiW  i^  daw 

^t^!^  thvQI^  WM  f>«i.copNdei«tMn,foir.ldlk  wemk* 
^tWPV^Pf^Wfr'  ThepUiBitiffhai,*«(*f9w*dj»aie 
t  doi)^ninil;p ;  t  he,|H|«  .sued  the  wrwft  .p«t8(«>,f Md 
in  the  wrong  oonrt.  The  rulq  fiur  a  Qevtttwli>ma>t 
be  nwde  abtola^. 


546  CASmw  l^iqHABLMAS  .TE9M 

1887^ 

The  KiM^  xtgaimt  Tho  Inbabitwte  of  J9|imQTQfi» 
Awomui         rTPON  appeal,  f^i^sl  ^aa  order  oC.  tj??p  ^^fll^SSK 

■died  of  a  mtt^    Vy  '    '    ^^ "    gT      ^-     ' 

suag«,  &e.  ia  wkerebjr  they  removed  Maxia^  the  wife,  ^.^fji^^ 

^f.MteDuit  ChawberSf  tliea  a  convict  at  f'^n  Dunofm*^  ^^^eq^^.fj^^ 

wiSTr^r^  4fiwy  ^«V?^A  their  daughter^  ftom  Uie  pari»U  9f^',^f^ 

Jud^n'S^  lew,  in  the  county  of  Northamjpion^  to  the  pWJij^j9f; 

"^^^ ^^-'thher  ^^^^^  ^^  ^^  ^"'^  county;  the  JBessioos  qufu^e^  ^f^ 

hmbttod  in  the  iirder,  sutgect  to  the  opinion  of  thb  Courtt  a^,^  ^^^^ 

whmhcwsa  under  the  foUowing   circumstance^    the   pauPf^r^vaa 

legally lettted.  ,,  ^  -^      ...»    in^TO 

Theboibaiid     remoir^blei—  ..  iwill  oifi 

IdTand^^^^e.  J^^  £tffo^  in  consideration  of  a  maorri^gia  in|k^nc^ 
!;^^'  between  himself  and  JMoiy  TAortitanj.  by/inde^||iir^^ 
;:i1o'S:f?n&  V«^  «d  i^elease  and  setdemant  of  aift/e?^\«fl4.fi'% 
27reidi  ^'"'^  "^^  «"^^  "^ "^easedaruie^ij^^^g^ 
Si^^dedt  -BrifiaAw,  and  about  twenty  acres  of  lw^dp^tff5fffp^ 
Held,  that  she  the  use  of  himself  till  the  marriage  ;  i'ci<^i^4^jt^  jj^v^^^fllll^ 
ISr^*Ae  for  life?  remainder  to  trustees  ,tp  9UpjxNrt^,^tifffggg{^ 
5^1^^^'"*  WWii^deai;  remainder  to  the  use  of  the  jji^  Mfi^ 
ardernKno^ng  jXom^  for  lifc,  in  full  of  joioturc ;  reaifli.q4?ff,tftjtj^ 
^8*>twp>  u^  tees,  their  executors,  &c,  for  500,  years  froii^  ^^^j4WB96 
tiiat  the  latter  of  the  survivor  of  the  said  John  EllioU  and  ^^;.j^§gf^ 
■geofnurture,  ton^  subject  to  the  trusts  thereinafter  declared;  and  after 
tl^escpmtionqf  the  said  ^OPje^rsy^^pd  j;9ljj^.t|^(;^^ 
remain^e^  jU>  the  uae  of  the  first  son  of  thf|  t^^^^p](lj^^ 
md^jQhfl.Miqft  on  ih^  bqdy  of  tjbe  w4  :t%f3b}fl?fti^ 
to  ^e,lpegotfen,  ^d  t^ie  heirs  of  siich  fir^fi^lfS/*^ 
V^swig;  rei^i^f^dt^  to  t^Q.  use  of  the  seopnd*  t^T^^i  fif>%^ 
and  all  and  every  other  the  son  and  sons  of  the  oody 
of  the  said  J.  £tff(^'«A  the  bodjf  of  the  said  Mary 

hwfiiUy 


I 


IN  ^fc  ^ti^ikH  ViAit  'oV  •^EOttdE'  IV.  M 

lawfully  begotten,  successively,  in  seniority  of  age  and       16i(?. 

priority  of  birtb,  and  the  heirs  of  his  and  their  body 

and  bodies  lawfully  issuing,  the  elder  of  such  son  and       agakut 

i'  '  I  •  I  '    Tb«  Inhabit-^ 

s^oi^  ited*ikte  li^rrs  Uliis'ftbHWeSi4)ddy  oi*^bodW,  beibg  anu  of 
lo  be  preferred ;  remainder  to  the  use  of  all  and  every  the 
ikt^i^  antf  dabghters  of  said  J^.  &liott,  on  the  body  cf 
ih^'sai^  Jttary  lawflilly  to  be  begotten,  and  the  heirs  of 
tHk)3&ilfy  and  bodies  of  all  and  every  such  daughter  and 
datiratei^,  the  ^aid  datighters,  if  more  than  one,  to  take 
i^  tmiitiU  in  bonlQiOn ;  and  for  want  of  such  issue,  to  the 
ti^  ii'tf.Mioett  hfs  heirs  and  assigns  for  ever."  The 
fbiM^ge  tdok  dS&ct,  and  there  was  issue  feut  sons  and 
SijgjKt  d^iigbters,  ail  of  whom  died  without  i^su6,  itf 
the  lifetime  of  their  mother,  except  foCir  daughters, 
ikl'^&ii(dKiht  Jliee^  Marioy  and  Sophia,  who  sttr- 
ihH^^lilsv.    A&»rM^  the  pauper,  intermarried  with  ftnd  *         * 

iil^  ia<lW' tie  wife  of  Edward  Chambers,  whbse  legal   . 
a^^tet  is^  in  the  parish  of  Badly,  where  she  wa»  \  / 

^xi^^xsi^  l^iary  IW6,  (her  husband  being  at  that 
ra^^'khd  cbntfninng  at  the  date  of  the  order  of  removal,'  '^ 

iSHHsik'Vioia  England,)  when  she  went  to  Bring^on  (the       '  -" 

fiaran  in  ^faich  the  property  lies)  to  her  sister's,  who 
li^iU^t&ie  house  mentioned  in  the  marriage-sietdement^     ',...: 
aSodP^^ded  there  thirteen  weei^  uodl  she  was  removed     .  !  J       ^J 

"^^dtifedH  in  suppow  of  the  order  of  sessions.  The  pan-" 
^  2iis4ii  ^itable  estate  in  die  premises  frdm  ^fch  she 
^^Sjildv^d,  ai  tenant  in  common  tfa  tkil  WidiW  sisters; 
Jilf ^fe^^ not removAl^ from  her  pr^^         InTkd 

^liulwai  N  n  2  her 


.  / 


k3iM9Wmc!m&mais^rmm 


l>e  Irr^nioviible  frbW  b^if  hoi^nft's  ^Mpififtj^;  Vik  file 
present  case  is  strbngei-,  ft^ciitiie  'hetfe**e*VtiS*afflH% 
on  Tier  own  estate,  oF  wliicK  he*  fc'rffebiarfB'iAd'ncMBy^a 
joint  seisin  in  her  r^gbt.  '  Aparty'r^^tdlii^^^^if^ 
'estate  acquired  by  purchase,  event '')f  ft  ti^  'ikff6r  tie 
value  of  50/.  is  irremov^Ie,  but  hevk^d'tfSi  dftJKby 
gain  any  settlement  in  conseqtienee'  of ^  tH^''  ^^ftvufefes 
of  the  statute  9  G;*l.  <r.7.  Rex  y;!^  Mt&O^  ^i  ^^AM 
mere  residence  for  ibrty  days,  in  a 'p&HlOi  ^^bri^^e 
estate  of  the  party  is,  confers  a  settlement  phSv'Se^it 
'  be  of  sufficient  value,  although  the  awilbr'lias  noi^e 
actual  possession,  Bex  V.  Hasfietd{p),  JZetri^.  iHSH^lMP/e 
Spring  (c),  or  has  not  an  exclusive  tighi,  biltf WfreljPin 
common  with  others ;  as,  fer  instance,  ah  estiAe^^5iU)dit 
in  coparcenary,  Bex  v.  Dorston  (d).  A  fortftSri,  d(£^l^ 
who  was  residing  on  her  own'  estate,  of  Whiifii^'Sli^HriBO 
tenant  in  coparcenary,  was  irremovable.' ' '  *  ^'"'-^'^  "'^^ 

Dwarris  and  Hum/rei/  bontrfi.  The  pabpA^HWtf  wt 
irremovable,  because  she  had  no  present  estate  id'4i^pfe- 
mises,'  as  the  right  of  possession  imd  ibe'i'^WfbiSke 
the  rents  and  profits  were  in  the  husband: '  Sbe  -wKId 
not  alien  by  common  law;  and  the  modem' sUMBues 
of  trusts  and  powers  and  uses,  to  enable  fcef^  tS^Ifin, 
shew  that  at  common  law  she  had  no  ^f^e^^^mne. 
She  could  not  interfere  in  the  manageihclirdPtAtefefifte, 
and,  therefore,  the  reason  upon' whlfcK'thi'^gBf'^to 
reside  in  the  parish  is  founded.  Viz.' th^'rl^fit  ttPin- 
perintend  her  property,  "ifldes  Hot  aii^fy;"'''Mf  ^t.'^fli/aiff- 

^  (c)  1  kasi, 247.  •  \ay  fAti^kis: 

'    '^  '  ton 


3fn  j^  .l^^^Mu^r  .  A  Jnero  i;iglit,  to  .posaession  U  n^t  '  h"^ 
^ffiSW^.t'o. '»!)a>».fl  pei^om  irremovable;  as,  for  in-  *  anM'oF 
^s^ACie^fwIiqp.ft  woiimi  19  ewtjtled  to  dower,  but  there  **^?^"* 
n^^Bo^^^ptM^l  ,awigmnent,  Mex  y.  The  Inkpbitanti 
3^  ^K^  Weafd  J^a^et{b)^  Afg^y  althoagh  the  resU 
v49mA  JW^  p<)t;,bef  oa  the  premises)  yet  it  should  be 
2ifll!fly^/^f&i^ce.rto  them;  but  here  she  merely  went  to 
L!W^  l^  listen;  .Ber  w  Athton^tmder-Lyne  {c)  .^b^ws 
9i#^'i4)f^9e|iw^.be  i|Q  iotention  of  residing*  The  case 
ji<<f>flW^7-»  4»0WP^  Sooding{d)  ia  dii^tingutsbable  fix)m 
^^^^^^  ^be.ipfe  was  not  chargeable  there;  mi  as 
^*;i)fi>i|i|Sfp|t  4pp^red  on  the  part  of  her  husband  from 
^^p^J^g|^fpg^.intQ  that  parish,  the  Court  presumed  his 
itfUfPfl^  ^a&hje,)iad  gone  away,  and  she  went  to  his  pro- 
dlBF&fn  /]^^P  h^f^  ^  ^^^  resid^  iil  the  parish  of  the 
2fl)fi^)f^<^'^;^Uk|paent  for  some  time  after  his  absence,  and 
then  went  to  her  own  parish.  His  consent  cannot,  there- 
fere,  be  presumed.  Besides,  in  Rex  v.  Ayihorpe  Booding 
^r^;iif^,  to  tb^  husband's  property,  which,  duri^his 
.^fbaf^ipfc^  required  some  one  to  manage  it  There  was 
^jf^  jpfiVX  pcc^pa|ion,  as  in  this  case,  by  the  sister.  If  the 
h\W^  ^  irremptable,  k  will  follow  that  the  mere  acci* 
■^Jl/fli^.  rj^ii^fie  of  a  workman  on  a  job  in  a  parish 
^f^^fisfj^  l]|e,^a» any  property  wUI  make  him  irreraovable. 
.^,]9^d^^^the,  order  of  removal  comprehends  the  daughter 
^fff^;^^^,ihpy\^  Now  it  does  not  appear  that  the 
(^jdyjf^|):^i;,lwa^.wU))in  the  age  of  nurture,  apd  if  she  was 
.jjpoft^  t^i|^.  sh9.  mig^t  N  removed,  without  her  mother, 
. .  J9^ Jii|r^tbj^^ug|^tCT'sJ  pl^e  ipf  settlement.    The  daugh- 

((•)  4  r.  -R477.  (6)  2B.iC.  724. 

(«)  AUr^S^  5^7.  {d)  Burr.  $.€.  412. 

.  N  n  3  ter*s 
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ter^s  setdement  followed  that  of  her  father,  which 
in  Baibjf.    She  was  rerooTable,  therefore,  to  Badby. 

•Dti  of  BAtCJVir  J»  *  .ThMem^^fX  b|A  qufishipg/lthe  iqnler  erf* 

Bbikokhi.  j^m^^j^i^  both  a8>»  tk€r«w|ljW:i^pd|<he  daughter,  hare 
Tirtually  decided  that  the  child  was  within  the  age  of 
-  s-  '<\  •!  am»ni  and,  llieiiefaiia^  jaot  irBmotable  fitom/lttffU- 
/•  tiieiv'  There  js<  no  ground^finr  re^eising  tbaiiiDte  of 
Mdsfams  an  tUtt  respect*  As  to  Ae  jporincqpitl  jgmi^ 
the i^uMtiOQ  is  B«t  as  to  the  place  wbera.the  wifadb 
tfttttod}?  Ihat,  witbmt  dpubl,  is  in  her  h»lRMid'ft.rf»^ 
iUh  Aa%c>  Tbia  is  a  case  in  wUdi  tfa^  pac^gais 
«#  4i4r:  owti  estate^  of  wiiich  she  has>'&  8ebiti.L  iSlft 
husband  had  na  sde  seisin,  for  when  an  eMsMsIn 
Iba  m^ihesto  «  ferae  coTcrtt  the  interest  of  the.fcostt^nd 
Mdiwttt  isia.  seisin  in  fee  in  both  in  righl  of  theDwifii 
fio^iUafik^Y.  Hamkint[a).  Bex  v.  jfyA<npe.JU»diag.ifii 
li'i(ot'4o>stmiig  a  casess  thepvesent :  these  theprapeil^ 
4WS  the  husband's,  while  here  it  is  the  pro^eity4fl  jibe 
'W^  de«eddible  to  her  heirs*  There  is  s»dlisti<ifftiM 
tm^NStn*  a  sole  ooeapatkHi  and  an  occiipatioo  in>.capaiy 
MBHry.'*  Although  no  partition  had  been  made,  Jtbeiwife 
iiiidia  fig^  itDrsay  that  she  would  occapy  faec  pul^  had 
not  suffer  other  persons  to  occupy  it*  Andtkewlniglil 
be  a  good  reason  for  it  here,  as  by  the  husband's  ab- 
MU)«^  abroad  jt^  might  have  been  dilKoilIttwfor.hafi^  to 
MH^NSlVhe^^Mrofils^thoutresldeBce^  Thefwiqipflr^^HtS^ 
iMpev  wiis  hfirtesoitsMey  tbengh  she  ooiiid>noejb||MgaiDed 
My MMleknwt^byiheiireddencein  A'dgtoaui;.a  srii  io 

''Vk&tMfW  lind  SbtOTUinAiUB  J^^citaienrflsdu j1>  j  jijnn 
*  '^''  'Order of seGsionfionfifwadt 


The  Kme  agahtst  The  iidiBbitalite  of 

HfiRBTM^H«fiJltjr% 


D^     >l      M'T 


UPON   sppettl  waintt  an  mpAsc  of  toro  jimUmm  liil>MMi««f 
18S5  A  houM 

mo^  ftom:  the  paiiab  of  M  &|«^  Hastn^s^  ia-lht  r^!!!?,  SII'!!!!^ 
ooMf^  of  iSmmt^  totlic  ptfbk  of  iHmriii^imaMiBbi'?^  4hf  w«^i^*!Li 
JMpe  icoQMy;  tbe  utaAoxm  queued  tlM.offder  «l  to  or*^SiS?tS^ 
the  eldwl  cbuigbtaiv  ihe  being  iU^imat%  ud  MDr  ^J^;^^ 
fintaed^iUflaiofthe  odier  poapavs^  suUiCfe  to<tJM  owiiitt  teiumcyattbra* 

months' ooCiM 
of  tfabOoUVtondiefidlowillircase:-^   .  ...    from  any  qaar- 

"  ter-d«T-  Held 

Ob.  iba  26di  December  IMS^  tbepanper^  Ja^t^arft  Uutthkwat«' 
Mngidien  sMt^ed  «t  Hgrsbaumeeamf  agreed.  witti^JMy  ^«i^for 
J)itf«r  to  tat^  a  house  ia  Uie  parish  af..^fi^  AiMfc  ^ILb S!^^^ 
^M^rat  twenty  gakitas  a  year  r  the  faitilQ*b#fMi  ^H^it*** 
wseijiyy  aa4  eftber  party  (o  be  at  UbeitjritOrgiya.ibiee  ^^^7.,  wd  thai 
iMmbsVaotica  from  aay  quartec-doy,  and  afe  tbe'l£l^  bwingoeoapied 

the  mMb  And 

fai^liDi:i.theifiof  ,to  detenaine  tfacrlenaooy.'  Xb^ipwpair  paid  the  rent 

•     .         11  •I  »  o  M  •  ibraTaar, 

coBtmoed  above  a  year  m  the  occupation  of  cbe  prymaefc  i^aincd  a  lat. 

and  {laid  a  fiiU  yearns  rent.    Tbe.cafle  wasari^^donldift 

fikBtday  of  tbeaesittiogs*  fagr  .  )i 

-••-•.-        '    ■'  •         •*•-»'",.'.  ,ii 

.  Lakgah^  Cafrmi  m  eia^igpmt  of  the  Qitd4r.ofia^B«)ai^ 

-Itei^aiqiprigBiiied  no  ■sideinent.ia  J^Aii«^>^43M^ft0» 

bycaag^aglbcs  tBnenaeBJlr   Firal^  •  (^  parti^  sat  ^  ^WH 

of  the  agreenept  did  not  intBiid  thafi  i|  sboaJd .  p^iaw 

for  a  year;  secondly,  if  they  did,  it  was  only  a  defeasible 

interest  detanninafale/by.eilharipavtBnup6nifbi^;f9^ths* 

ooliR^*  and  n  dees  ttot^astl^  die  statute.    The  6  6. 4^ 

C.57.  requires,  inter  alia,  that  the  tenement  shall  be 

bon&  fide  rented  for  the  term  of  one  whole  year.    Tho 

Nn  4  object 


one  whole  year/'  with  reference  to  the  object  of  the 
liflgidBkiirer  ib«  liir  >  iheMftig  *6Mhem  %'  thttt'^^the 
^emiiAmg  the  tefiementthef^^oiiIdbeW«bMMilt 
jdbsdlatblyi  hitidkig^  one^  pany  tor  fjWfiwKH,'' ttid'ittfe 
mdnv'^to'  rcinn^  tfaie  po^tfesBion  of 'tbe^*pf«faifiiig^4^^Mb 
jvUbidlsr^ol  If  iMt  4)e'W,  dbbn  iii  tMar^^tiflli^ife  ^ 
flibitafe^iraot  fay  which  tb^  UndlD»i'Wab(%ofittft>«[ibgM^ 
^  tbb  peetBim,  orby >wlii^b th^  t«»«n| #dirbefiM« 
ifcecp^  tkBm)far>t)nb  'whdle  year,  for  either  t>a¥^  M^ 
jfateaupe  tbft  tebamiyby  tht^ 'iaioftlhsr'<iil>f|9«?^'m% 
tHhd  rth^ti  imder  Ihe  «oiitniet  tnMti  iW'4hii  ^di^sttfe 
itsHudy  mght  mdure  ibr  i^  year,  utid  Iti-  itec'^d'^an. 
i3%eia^eeiMn£  to  tet  the  borne  M  ^twferiiy^yttfA 
.x>.76di»  lai)|ort8  obiy  at  the  rate  cft^xnt^^^O^^s^^^ 
llberafeie  St  did  not  feliow  necessarily  ffomfMs  =«dillr^ 
JhstT^^imiseiibouId  be  held  for  a  year.  Tbd^iMflet 
might  hold  for  hidF  a  year  only ;  <br  th^  tefmncji^^lltts^ 
JDeAeinraiined  by  three  months'  notice  eitplriiYg  ift^il^ 
^ivaftenKfaiy;  The  tenant  therefore  tdok  4llel^Aiib«tii* 
ierte^n}tUe  pminiaea  as  if  in  tttms  Jt  had  beoiarqS^d- 
4Bidy  txinaiieyv  ifm^efttleini^ntwasgttixiedinltfaitaaie/itbk 
^foseqmncdwiU  fbUoW^  Aiaea  t^miftgby  the^^ir«ksteif- 
minable  at  a  week's  notice,  will  'alio  gldb  araeldffiiMil. 
Srrthbt  a^'lidttlement  may  be  gained  in  a  case  where 
the  parties  to  the  contract  are  bound  for  one  week 
Gtdjr/)  l^betJegislatifaKrbyltl^'VBfvfeH'esolhn.tt^ 
•Hjpaiqg^ia  thfi  |kk4  .<!AA  ^m  i&>  MiGan(£i!  ei  liiiland 
Vbrn^  6.  S.  c.  50.9  intended  that  settlements  should 

be 


j^lfh|)»0»ri>l|u|l?r.«litA«  ^^  I9f  dmt^QBiltiwt  Tdiduaot 

sH^J^fl^iy^tcyiHr^  ilni^ibe  aii(b>«G^4.  A/67^ll)Me:iBie 

dH9>4ffg  a  ft<K9im«fi  tiv.  luimalf^yentrcf  ai^  at:!thellaitik^ 
dM^MiMi^ffor  a  >jei|r»  jaifd^ctutl  |iayineiitt>f  th»^rait 
^  pmil^Pk^yiaaiw  ( llbeptiiperlito  ffaliiUedidl ilite 
^y^dtf oM jonkid:  tlitagh  the  Ic^gidatdie  jcfcitoniifciedia 
dOefl^grfqjV :«  jroary  it  need  D0t  .4ae:aD,j«le&a«bkItcc|»- 
jtt!;filI^..f|  jrAHr.  Tho  t«Dftt)t.did  nok  cora^' fiyrjii 
^|e9(ioi:9i^fptiip0ie' jfita  the  parithr  ^  *be  aguujMkjit 
eMM<$^i1^  t^MiVsy  tbfti  would: enure  lor  A  r)ieat^.ttidekife 
.f^fK:8{{fitaQ|^  fpr  l^(]fear  .^bewjs  tbatitivas  tfaeiintetilioiB'rf 
^^|KUrti|e»r4bat  U  should  eantiiuieso  bogf  Qtreaitii 
Rme»^Aetefoi»^  wkbm  theworde  MldipaKejriof  Ikeaot. 
jiSiftbws vtiieret  ai  tetient  for  yeair»  wkh  teat  tekaoM 
jfm^^e^j'and  a  coveMnt  for  re-Mtiy  oa^sMHt-piifyiittit 
(^pjS^I^'Mkd  .a  fotfeilare  ineurred  before  the  lend  djBm 
T^tjjreiir^ilbeJaudloiKl  might. turn  hiai  «tttiifliid'Aei6 
-«i>i^iiPl>be  al  wiffieteat  odeupaitoo  10  satisfy  ib€sataftB|e 
4f£f)^»naud  !]iel  ik  oaosot  be^ecmtendod  ibatr  siiditili 
Abl^llf>VQbId(ncft9illl«.eettkmellta^  a.^vaiAraiisfl^ 
-paliiPiTabhoilgh  btitbciftiaie-d?  taldbg  thertenaneattlifc 
.co«*nl3t'i«raideftieoUle.i:-v  .-.»  •:  -•  ">•■■".'  *r?  d"  ui-r* 
9i9ffw   ^i-.r>  n  III  L  '•'-'   /'^  ''   '.I  ''  \:i€kuu  dtUjXMA 

sdifiaJBJnnlJoBo^Mifelneiaijtlnijadga^  Coiirte 

bnjOliU  i»  uSifmakM  dk  dfe  ftiG.  AiiOi;^'&ib  Tke^^ptt^ 
blood?   ??n';rri9lj;'«^   n -V'   f»?,lp '^n'    , ''*.•'  -e -O  ^%pad4 


Itfgn  agreed  t&tak^  die  bottse  inr  DeembetW^^  after  tUepiaa^ 
l>ita^Kiiiv  '^  ^f^^^  ^-  "^'^  ^<^  hv9itig  complied  %itfy  Atef  ^llief 
vequkites,  if  iheve  wft$  a  renting  fdv  a  wMe  yettPj  lie 
dearly  g«ined  a  settlenaeci  t.  ^TbiB  aot  repeals  the  89  O.  Si 
^  5<X  and  tbcAi  enacts,  <^  that  no  person  sfaril  aequiMNi 
settlement  by  renting'  a  tenement,  unlesa  it  ccmsitft  ofi 
separate  dweUiog-honse  or  land,  bonft  fide  rented  fbr  the 
Mm  of  102.  a  year  at  tbe  least  for  the  term  of  one  whtAt 
yearv  nor  nnlesB  it  shall  be  occupied  nndter  sfidi  yeuty 
Uring,  and  the  rent  tot  the  same  aetoidly  paid."  TMre 
is  nothing  in  the  preamble  of  the  9  G.  4;  ^.  57.,  orttfthe 
M6«d«  <;»W.  which  diews  that  it  was  in  dlefcont^m^ 
{dfltion  of  the  legUatunre  to  require  more  i^mk'  wIm* 
wmld  oonstitnte  in  ordinary  eases  a  tenanoj^  fef  n-yeir. 
'fhe  preaa[ible:of  the  59  Q.  8«  reeites  nothing  auxtft  ibM 
tint  many  disputes  and  contmversies  had  avisen'i^speekA 
ingtbs  settlement  of  poor  people  in  puriAtsitkAi^tM 
by  ibc  raiting  of  tenements.  The  6  6.4.  b^in»  by 
netting,  that  *^  whereas  the  settlement  of  the  ptfot^Uif 
been  made  in  some  instances  to  depend  upon  the^annoil^ 
«Blue>  of  tenementt  which  they  may  have  rented,  Ae.^. 
and  whereas  the  aseertahning  such  yalue  in  such  easee^ 
has  given  rise  to  very  expensire  Htigation,*'  &a  utd^theM^' 
repeals  the  act  SBG.S.  There  is  no  reciCal  itf  ^hetv 
that  any  idconvenienoe  had  arisai  where  the  tenancy  by; 
the  <mginal  hiring  was  defeasible.  There  ii  nothftig  tO 
skswi  that  the  words,  <<fer  one  whole  yeaV*  hr'the^' 
6<x»4>»  require  a  diffei^ent  i^eement  from  tbai-  ^Uk' 
is  necessary  in  common  cases  to  conMitute  ^**^e9tAf 
tahiBg.  Is^tben  <«  a  taking  at  twenty  gtfineaii^  a  yMr^i' 
the  rent  to  be  paid  woskly,  snd  eithev  pai4fyip'^e<M^( 
libuty  to  give  thme  aaonths'  notice  froei  4myipMtrtk^' 
day,  and  at'  the  exphtuion  thereof  to  detertnffne ' the 

tenancy,** 


THeKiiiA 


teoMqFi''  to  (;ie  conMat^d  *^  a  bon&  fide  r«nthig  4yf       tffi^k 

a  lapesieal  4br  the  term  «f  one  whole  yciir?''    A 

takioff  gt  asr  aonual  scanty  thouflb  the  rent  is  to  be    _.  ^    _^ 

TfcA'IidMMU 

paid,  weekly  is  pnma  .fiicie  a  yearly  tenaaoy ;  if  there  ^if'rf 
hadbeea  no  proviso*  abo«l  qeitUng  at  three  months' 
mtMice,  th^re  oould  have  been  no  doubt  on  the  subjecty 
«9  it  would  then  have  been  an  ordinary  yearly  tenancy, 
irilb '  the  rent  to  be  paid  weddy  instead  of  quar*- 
tfldLy  or  half  yearly.  What»  then,  is  the  legal  effect  of 
a  teipn<7  for  a  year,  with  a  proviso  for  determining 
it  in  tthfi  middle  of  the  year  ?  Such  a  proviso  does  not 
pfe^entat  from  being  a  yearly  tenancy :  when  the  party 
i^  in^  he  is  in  of  the  whole  estate  for  a  year,  liable  la  « 
defeas^nee^  on  'a  particular  event.  .  In  all  cases  of  de* 
fiwsibl^  estates,  when  the  party  enters,  he  is  to  of  the 
vbol^  «sti|l€^  though  an  event  may  afterwards  occur 
which  w«>uld:  present  the  estate  from  condoning  during 
the  whole  period  of  time  contemplated  in  the  ori^al 
g^nt  of'  it*<  As  where  there  is  a  lease  for  twenty«-one 
y99Plir,99 :  determinable  at  the  end  of  seven  or  fourteen 
yeaiii^.the  party,  when  he  enters,  is  in  of  a  term  of 
twen^*ooe  years,  but  a  defeasible  term,  and  which  may 
t^rqiiiiate  by  matter  ex  post  facto*  So  in  the  case  of  a 
qimOfion  lensej*  with  proviso  for  its  defeasance  by  noa* 
pfKrjn^entLof  rent,  non^performanoe  of  covenants,  or  the 
lik(e,  the^p^rty  enters  for  the  whole  term,  liable  to  be  de« 
featedrby  it.  future  event*  Lord  Coke^  1  Inei,  42  dd,  pnt» 
sc^iSml  oases  of  defeasible  estates:  **  If  a  man  grant  an 
e^t^i(o  It  won^an  dum  ^ola  fuit,.oir  durante  viduilate,  ov. 
qiuwRdiii  ae  bene  gesaeril,  9i«.,  in  all  these  cases  the  lessee 
b^h  in  judgment  of  law  an  estate^for  life  detetmioable^ 
and  iA;  ploadiiis  ish^i  allege. tbci  lwat»  and  ofmckide 
^t  by  &Hffe  thereof  be  itas  seised  genemlly  for  term 

of 


>f  f  f  T«       of  bifi  l^c*''    I'l^is  ^s  on  the  principle  that  when  an  in 

-'^^^       terest  is  granted  to  him,  liable  to  be  determined  on  a 
The  KuTtf  ® 

<tgamM       particular  event,   the  whole  interest  is  vested  in  him 

Ibe  Inhabit-     .       .       /,         .  ,         .  ,  ,  /•  •  • 

cSotT^'    by  the  occurrence  oftl^^^e^v^^Bt^    On  the  same  prin- 
ciple BuUer  J.,  speaking  of  the  effect  of  a  lease  from 
. . ;;       f.  ,jwr  to  3W«  m  JBtrAvn  f&jgA*<a)^  says^rf^  U:4)Vbii^t 
^ui  i  nr  i  ^n^^jJwr  to  y^an.JboWS'  foofonr<ofr  Bite  ^faaa^f  &ibet 
x^  i  I  /i/.v ' t  >b% j-pr  Wa  iMdloid^  tt '  the  'e]4iiral|laiii:  Gfj'Aafcjtfant^ 
tVi' !!/vi:  1 'fi  -SWKrt^eolMfe  Oa  (the  demise^aa  ]iaviogi;bden\/]niUtevAr 
,'  ['  't.v  /,  ^Bfhi%  imjfitef)of..ye«r»."     This  is^nihe^ltrihtirAclithat 
'j.;>'  r..^«t  it  is  to  be  considered  a  leaie^/QfT'SOdttaliyiffeMBs^aicAB 
iw  < ;.  Mi  ffMpgfv^hffU  q^fBjips^  ual«^  M  the  mein  Anedl)  aUQ  be 
<,  1  j Vr^ I . .in!  iflfteaj^edJQr n^lice on Uie one 4ide or dn^the oUhsb  {Qm 
'  y    . : .  '  ■  ;1  '^  lite  ppwwipl%  in  this  case  die  ^diingjhjfr^e^l 
;:'i^^^'J\lZ  ^  to,  b^,  WiWidRred  «  )eaae  fer.ot».wk)to  ]pear,dh>Sb 
'1  .ri.^;'.'i  ^WifPi ilWlOftgh  an ^vent Mght faftpptti byjwUcbitke 

i>r  >    ;-  :^  4^|jur^al.^)t#^ta»i9rc»tedio^th!er first ina(^^ 
3.hMw  ..!*ji  |f^ffM^5.   Tbe.etsent.did'uotbapqpanbrljieioscuiiiedjdie 
7iw*  1,1,-/  ^l^f^j^  ftff  a 'wfeoli  y^ft  and  Tppid:  th^xmUJ^Aifhl^mr 
^' 'liui.al^^^^  ;m^  ^9i-  daj^-tWiSa»etpe«iodi:;  B^jhaadom, 

^i^iTt^^^  ;flRd§5flfj|c>ssiQ|WiliWtbequa*hedH    .     .;  ..-.  .."iv^-nam 
*'"Lotwn;!  .^^''''n.-j-.o  ,-.-:  PldwofawsibiwqnaiaMAt^. 

dj^uo.tjjf.  .ir.-./  (a)  I  T.R.  378.                                                                        .."'         .     " 

-r  '^h  j' v''^  ^'*<*^  »Ttm'dl*tlUoii'lii  Ati'ciatf  ii  precbe^  wtt^ii'&e'pnncJpteYili^;m 

si.V^d  ii  jii-.ii  ^9in*r  ▼,  i^3fkpr^SAt\Ci  180.^^1  40,  coadtttiQlifeltldiin0l<d0lMHttaik 

noiiKM.ji.  *i»i  «  If  thebamin  be  oriffiDally  made  for.  ap  entire  jeai>, and  tniVIVII* 

a  seui  ,y''ii.)V32  "Vodttced  appucable  to  a  coDtinuance  of  the  relation  of  matter  and  aer* 

ihi^.ul.v"v1  ,WW^»^»*  W^^w  wnii^fh^^bft^irtpftwitip  iMipiiii^ftiLiiiaffi 

«  OS  4on  r*  V  Ji 

K  vj^uZii^  J.  ^^).%f  ?*9lt  yw,  wd a^^jyty  •Tiiila.bui^^f  the  condition. 
A  conditional  hiring  (renting)  ui  for  this  purpoae  the  laiDe  u  an  abKilntt 


end  to  or  auipend  the  a^rvice  (tenancy)  for  a  oart  of  tb^^ei^i  atill  a  MU 
^ak^Mf  HJ  gaih^  1^  '(he  Jvmce  ir'  actuary  performed '  (teiiancj'  actnJuy 
^  ^dali)  &r  ^  wh9lt  yfwr^  wd  a^^,^pyty  •▼Jiila.biij 

A  conditional  Airii^  (renting)  ui  for  this  purpoae  the 
.^|itfff^|fBfff^g),  unleti  the  condition  ii  acted  upon.*^ 


^4...  XJJUy  ^^£4f  ^.a^^M^f/. 


•u.ii    'T    *•    -^  "    -'    ;<-      '"-ii    .'  '    '        •        •  .     •       .      . 

-    •  ••  The  Kmo  ttg-d&««^Thfe  Itiliabittnts  of  •       *£S!21** 


J.T7PON1  d|)peil  a^wMt  sU  «rder 'oC*  tvre' jtfsfloeft,  Ai    . 

^^y  JiiFBu  by  tiM 

i^iU  jvAubp^Y'T^  ShHkj  liw  Wife^  alid>«di(IdHen^  wei^r^  conmuidiag 
t«noTedifix>Gti  tkepnk^of  i^asikamMel  t^  the'purfsk  bf  roydmiUtary 
ifibrnfiboB^:  bdth  in  die  ooanijr  •  of  JBel^fe,  the  sesdoM  ^^^Tbi 
icdiifihptd'tiie  ordeK^  soI^*ect  I0  ibe  opiDioil  of  thk  ^^^^ 

ocJ  aSUe  paopef ,  T«  fiM^  being  ttnmftrried,  a&d'wilbodt  ^^^Jj^ 
i£ty  daiA,  Mts'  iiind  on  the  18th  of  Jt%i^9,  fts'H  officmofdM 

inititii<J<wi,  and 

-mfmft^iim,  t^  eMabfohnent  of  the  Bo^;Iililitet^  tobeaiiow«d 
8£flifegeii(  BbidfamUr,  in  the  parish  o^  SandhMi.  >  ]^  lild^UCSb^ 
edJvdaidnit^unibr  the  hand  of  bis  lete  Maji»ty^  beMiig  l^fL"^ 
ednUfithe  >d7<h  Jl%  1808,  all  matterB  ^tdaltog'  fo  thib  ^Suw^e. 
sifttArioiiTtguMtioaB  iiiid  ^oonomy  of  the'  ktabHshihedt  ^^"^^^ 
-and  ffaeed  wider  the  eognbanoe  of  a  ebHegTatb  boatiS,  ?^^^^^<^^ 

bis  condncty  r 

c«o]bi8lifag«  of  the  governor  and  several  other  peboris  ntdncd  tbe 

powwr  01  QiA" 

cdteiitipnc^  in  ffle  warrant     Certain  regtdalionir  >ftr  miMingbima 
men*servants  hired  for  tbe  Roj^al  Milkarjr  Ck^legei^^k^  wSa^TuM, 
«^i)tfaMU^dp  4bvbook  loepl  ftyr  that  purpose,  containing,  wM«good 
among  other  rules,  the  following:  "  The  servants  a^e  to  Jj^J^^JSJ^-h 
^ohejr^^ill  orders  ^ej  may  reqeiye  from  the  offif^ersi  oifv^e  ^SSiSSJ^ 
.iBililiilio% 'ifafei«taflE>serjeants,  and  thesnrr^y^n    They  "^  ^1^^ 
TEr^'iflowed'  Wages  at  the  rate  of  sixteen  shillings  p^  ofih«jr«tr; 
^yfjf^)i^,yf}i\^  ope  dr^9  |ind.Q^e  qndlre«asuit^ekHihes\pflr  sdticmMt  wm 
tmsmumi  anbje^  to  snob  stoppages  as  May  be  xAtdtfea^  ^i^SS^!^ 
"T^ut  Which'  shall  be  paid  op  every  itr^'moritJjs^jptflSr  ^riJSt^poiool 
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deducting  for  the  ch&rge  of  breaking  furniture  crockery, 
&c  belon^ng  to  the  college,  that  may  hai^  been  com- 
mitted daring  that  period.    Should  a  servant  wish  to  quit 
the  college^  he  must  give  one  month^s  previous  notice; 
but  should  the  college  see  reason  to  be  dissatisfied  with 
his  conduct,  it  retains  the  power  of  dismissing  him  at  a 
momenfs  notice."    The  customary  mode  of  hiring  sucti 
servants  was  by  reading  the  rules  over  to  them  at  the 
time  of  hiring,  and  then  requiring  their  signature  16 
them,  in  witness  of  their  agreement  to  serve  on  the  terms 
prescribed.     The  pauper  was  hired  by  Colonel  BteSer^ 
the  lieutenant-governor,  one  of  the  officers  cdnstituting 
the  collegiate  board,  by  whom  the  servants  were  usually 
hired.     He  heard  the  above  regulations  read  at'tfiBe'same 
time  by  the  quarter-master,  and  signified  his  assent  in  the 
usual  manner,  by  subscribing  his  mark  to  them.    He 
remained  in  the  service,  and  received  bis  wages  as  aboVe 
agreed  on,  for  two  years  and  a  half  before  be  idiiirVii^ 
He  lived  and  slept  in  the  body  of  the  college,  'shA'yHH' 
employed  in  making  the  beds  of  the  gentlefn^  6ad^ui^ 
assisting  in   sweeping  and    cleaning  the  rooms,   dsHA 
various  other  occupations  for  the  service  of  the  cdilege 
exclusively,  as  directed  by  the  officers  of  th    college.' 
He  was  discharged  with  several  other  public  servants 
of  the  college,  without  notice,  in  the  year  ISld,  on  a 
reduction  of  the  establishment  by  order  of  government 
The  body  of  the  college  is  exclusively  appropriated  to 
public  uses  for  study  and  lodging  of  the  gentlemen' 
cadets,  and  is  exempt  frcrm  poor-rates,  as  being  a  publtc 
building.    l%e  pauper  and  thirty- two  other  )>ersbns 
were  employed  in  the  same  service,  not  as  the  private 
servants  of*  any  individual,  but  as  the  public  servants  of 
the  establishment,  to  obey  generally  the  officers  ^of  die 

college: 


IN  jipj, pmm  Ym^.o^  geo^QJ:  iv.  «$» 

coU^ ;  mi  ihey  v^re  paid  by  tjbe  poy-seijeaat^  onl  of       1^7i 
UiQ  fund^  auppUed  for  the  maiotenance pf  the  college;'     -^  ^.^ 
9nd  they  were  not  returned  to  the  collects  of  the  taxe«»    _  winu 
nor  paid  for»  nor  assessed  as  servants.    The  pauper,  T^       aou  o( 
Slartf  ailerwards  married  bis  present  wife»  and  tb& 
children  removed  with  him  are  the  issue  of  the  mar* 
r^ige*     Upon  these  facts,  the  sessions  found  that  there 
was  a  general  hiring  sufficient  to  confer  a  setdement,  if 
a  settlement  could  be  acquired  hy  such  hiring  and  ser- 
vice in  a  public  establishment  like  the  college ;  and  sub* 
mitied  this  question  for  the  <^inion   of  this   Court,, 
Whether  the  pauper,  T*  Slark,  acquired  a  settlement 
l>)r  such  hiring  and  service  in  the  college?  This  cas^ 
was  argued  at  the  sittings  in  banc  after  last  Trinityi 

Sh^herd  and  Talfourd  in  support  of  the  order  of 
s^ipna*  This  was  a  yearly  hiring,  and  as  the  coU^e 
4id  iH>t  exercise  the  power  of  dismissmg  the  pauper^ 
be  {[ained  a  settlement  at  the  end  of  his  first  year^^ 
service.  Beside^  the  sessions  find  expressly  a  genera) 
hiring^  and  4>nly  ask  the  opinion  of  the  Court  on  the 
efiect  of  **  such  general  hiring  and  service."  It  ia 
immaterial  whether  the  contract  be  to  serve  one  or  more 
masters^  as  the  statute  ^W,^M.  cA\.  s.7'  does  no| 
mention  any  person  as  master  to  whom  the  hiring  is  to 
bej  J)ut  only  enacts  tliat  the  person  in  order  to  giun  a< 
settlement  shall  be  unmarriedji  without  child  or  children, 
and  ahall  serve  under  a  lawful  hiring  for  a  year.  It  is 
the  nature  of  the  service,  therefore,  that  must  determine 
the  settlement.  There  is  no  reported  case  in  which  a 
servant  of  his  Majesty  has  gained  ^  settlement  by  such 
serKic^;  but  that  may  be  because  such  right  was  nevec 

dbputed. 


■MUMIHmsf* 


^Jl^^,     the  mdotm^  frf*  Uie  New  JFIorf^,  the  MBfR^.  ^:^ 
crown  are  eggcept ly, exdodcj  firoia  fwii^  a jtRtfyHfg^y 
and   it  nay,  therc^fore,  se^^cyiably  b^  iaferred  tba|^;j 
;  without  fQch  a  diaabilitj  by  statute  thef  would  hjijre.^ 
gained  a  aettlemeiit  i^  such  serace.  .    •     ,- 

7%^  SoUcitor^Qeneratt  Ncian^  and  &on^^  cooti^.,    If| 
the  fiicts  in  a  case  shew  that  the  sessions  ha^e^  4f^f^) 
on  wrong,  groands^  the  ppurt  is  not .  Umited  )>^- jj||^^ 
vetQna  of  the  justices;  and  the  reaaon  is,  ^ that  tl^  .<rfS|p.^ 
when  returned  by  the  certiorari  becomes  PfL't'.pCi)^ 
records  of  the.  Court;  and  as  the  Court ,wiU  .ff!|wtt| 
obedience  to  any  decision  whidi  they  come.tc^  ^^JfPiD 
tajce  care  that  the  record  will  lawfully  cmbl^  M|fRP9|| 
Urst,  there  is  no  yearly  hiring  within  the  statute. , ..A^ 
unilateral  contract  is  not  suffident ;  it  must  be  ^^^^p^t^oaJ. 
SopfiQsing  the  contract  on  the  part  of  the  servant  la Im^ 
a  general  hiriqg,  yet  the  power  retained  by  the  coIImb 
of  dismisring  him  at  a  moment's  notice,  should  thej^  sMt 
reason  to  be  dissatisfied  with  him,  is  parcel  of^tjbe 
onffuial  contract,  and  is  inconsistent  with  the  notion  of  ^ 
A  yearly  hiring.    He  was  in  finrt  discharged  at  A  JSfil^ 
Bent's  notice,  not  for  any  fault,  but  on  the  .reduction  ^fi 
the  establidiment,  which  explains  how  wide  a  meaning 
was  given  to  the  word  ^  dissatisfaction ''  by  both  partica 
at  the  time  of  hirbg.    Besides,  it  is  an  ezcgptrre  hiriiMs: 
the  terms  of  the  ebgagemeht  were  read  to  the  pauper  a^ 
the  time  of  hiring,  and  the  persons  hiring  omuoc  im 
beyond  these;  so  that  when  he  Had  done  his  wofk^^M  . 
WflCs  for  tKe  rest  of  the  day  sni  juris.    Secondly^  n|^ 
die  nature  of  the  establishment,  %  service  in  it  wilt  not  . 
aon&r  a  settlement.    It  was.  intended  by  tile  MMa 

•  -  ■'    :.        -  "-I'l^w" 


8^  ITM^A  V;  80.  «; W  ^at  persoak  gftifiing  a  settle-'      XWT.^ 
dmASitA  Krre  benefitted  die  pamh  fer  one  whole     JT^T^* 
jfCnv  But  flie  estabAfehment  wbere  the  servioe  was  per-       <i(yNpf^  : 
fenned  pays  no  rates,  and  tf  it  could  confer  settlemaits    ^  j^mJT 
k  woiiU  fanpoae  borthens  on  the  parish  without  contri- 
biitii«totharsq^rt.  The  statute  52  6.  S.c  124.  which 
mU  m  the  crown  certun  lands  for  the  Royal  Military 
atUg/s^  recites  that  hb  majesty  had  been  pleased  to 
eWMtA  a  royal  military  college,  and  had  directed  that 
esnUa  persons  should  form  a  collegiate  board  for  the 
eOQ^foiS  of  the  interior  regulations  of  such  estabush- 
nHt;  the  persons  in  the  establishment  are^  therefore^ 
dhi  tirmxitB  of  the  crown,  thoogh  hired  by  the  oflScers  * 
oftle'wiabtishment,  and  the  crown  not  being  mentioned 
ID  die  act  of  WUHam  is  not  subject  to  its  operation,  and 
its  serrants  cannot  gain  a  settlement.    Indeed  this  jk 
ndre  l&e  an  office  than  a  service^  and  the  perspn 
90mif^  like  a  soldier,. who  is  the  servant  of  the  king^ 
aao^naiaiy  be  dismissed  at  the  discretion  of  the  crown, 
aiidr  Ribeires  pay  from  the  public  purse,  not  from  the 
^^oui  ^  of  any  individual     No  declaration  could  be 
finsfaftf  In  which  such  servant  could  bring  an  action 
any  of  the  officers  for  being  turned  away  on  the 


ledoc^cm  of  the  establishments 

Cur.  ado.  xmli. 

BUrunr  J*  on  this  day  delivered  the  judgmoit  of  the 

CostL'  a  this  case  the  question  is.  Whether  the 

or  nid  acquired  a  settlement  in  ccmsequence  of 

itoHai hired  into  the  establishment  at  Sofidkursi^ 

lllurll^  served  there  for  a  year.    That  establishment 

is  m  ^  ni^nie  of  a  collegiate  board,  and  the  terms  on 

wBuneWfaiita  are  hired  are^  that  ^  they  are  to  obey  ^ 

V&TVIL  Oo  all 


5M  ^  ^qA?g%^^w;;ifA^i^^^^ 

1B91^      i^jll  0rdet9  tfiejf  way  i^w.ftflp>  ;^  fjffi^i».  gf  ,tjfe 

jj^T^      ipstitutioD."    They  ve  »Uw^  at,  tbp  ^TMt^ .  qf  t^jSijy  pet 

^^**^*  .     "wedc,  with  one  dress,  ^^  pei:  ftwum^  SM^BBCti^'f'^ 

to^-6f   ^   steppagee  as  may  be  ordf^^,  but  wlpicl^  .af«l.^ilSfS*'^ 
'     '-^  up    eveiy    three    motiths^    after    deductipg.  .fof  jke. 
charge  of  breakbg  fiirnitiure,  &cj  f^Kl,i^lrfd]f  |i^.. 
Taat  wUh   to  quit  the  college^   be   nt^^^fl^  rff^l 
ip.o^'s  previous  notice^  but  should  t|ie,  CGJjJl^.ji^, 
reason  to  be  dissatisfied  with  his*  crnid^c^ti  S^f^f^y 
the  power  of  dismissing  him  at-  a.  njiqinf^  Sfpf^i 
The  sessions  thought  that  this  was  a  gev^^^jlHTHSi  Pt' 
B8  to  constitute  a  hiriug  for  a  year;  but  t^y|^e;t(H!f^. 
a  doubt  whether  the  hiring^  being  by  the  offifjffjSlL^o 
establisbmeot,  was  suflScient  tp  confer  a  $ettlc)[^<f)^pp]^!t 
individual  hired.    Another  point  raised  in;  thff^^jyjifflft.i 
wa%  whether  the  power  reserved  intlfci  oTijffj^jffgitj^\^ 
of  putting  an  end  to  the  service  by  a  inpp|h'ftfljftfi9S;9ft? 
the  part  of  the  servant,  or  at  a  T^otnwt^f[^ff)^gf^  ^1 
(Allege,  should  they  be  dissatisfied  with  him,  prevented 
this  from  being  a  hiring  for  a  year.     On  this  point  we  are 
satisfied  that  this  is  to  be  deemed  a  yearly  hiring,  not- 
withstanding  the  power  of  determining  it  in  the  meantime, 
as  that  power  was  not  ezertised  be&re  the  dqiln'tia^  V 
the  year.    It  is  like  the  ease  of  a  defeasible  contracti 
(similar  to  that  in  Rex  v.  Herstmonceaux  (a),}  to  be  deter- 
mined on  some  contingency;  but  that  ItitsMfiUffmr  n^ 
having  hap^ned,  and  the  contract  iofhitiri^flSm  de- 
feated during  the  year,  St  entii-es  ^i'^fWi  "tei^fff"^ 
aa  a  yearly  hiring.    BiH  *  waft  dso^  sahfi-l^^^^^ 


Uring  was  by  the  officer  t>f  the  ^establisbmMift}  aiKlv9lHi^f 
party  was  to.aerve  the  officars.of  the  *€ilfiUi4ynei%aB»  <^ 

.,     ,.  -t  •,-.  .1    i;ri).bl-.»  "■^' 

1     ■   •.     •   .    1(4)  AlM»,|fc>Jiai',.  ...n.,  ...iuh-mIuJ^^"'"! 

i#   fw  ,  r  .11   •     >.    h.   I  ■.;.>.  M  j.,i  .mv  Joa  it't^  ino/  fe£w  ,\\iMt  ii>J«\ A ">wdlf||eF'* 


IN  HJ^^h^J^mi  i^^KO^fi^  iv. 

tiri^yoangf  ^dtlemeb  fop{k>rti^'af  it,  kfadw^  ha^  hlreidt 
l^/I(M^%  s6rV^  a  p't^vkte  iiidiVldiiaT,  thai  disdnguished 
tCrB'frbm  the  drdlhaty  caset  of  hiring,  and  preV^ted  mm^ , 
ii!>«ftI^iAt>  fh)th  bring 'g^^^  Thestat  sm^^afl'  ^wJjT^ 
€?4i.  i.^.  onfjr  contemplates  a  lawftxl  hiring  anfi  service  *^*"'*^- 
iflSH^rlt  i^k  dt^^ot  say  by  Whom  the  hiring  is  to  be  made. 
ie%i8^K^n  tlt^d  in  nvgument,  tbat  the  party  ta  td\i^ 
c8t)lidij^^' as  holding  ian  office^  not  as  a  seiVasit.  But 
a^iHi^^U6  cbeji  dU  the  menial  offices  of  a  servant^  and' 
irift'tlift  6dmtndtt&  of  the  persons  in  the  establishmenti ' 
i^  MHOt^Md  1^  an  officer.  We  think  that  the  le-' 
gfalfittrlfP&ia  iiot  mean  to  make  any  distinction  between 
odiJ^dl&cKj^tibti  of  hiring  and  another,  by  a  particular 
d§iyri{$Ubif  i6f  per^ns;  all  that  it  required  was,  that  the 
hfliU^^oiild'^  b^  kwftil,  and  that  there  should  be  a 
se^^HB^WiJclet'^ '  Here  there  was  a  lawitil  hiring  and  k 
^miei^itAniriiitihhe  parish  of  Sandhurst,  and,  there- 
fid^  limktikMiffQs  gained. 

bdJndv^iq  ,.x:  :  Order  of  sessions  confirmed. 

eriB  £jv/  hnnn  -.".''''  .         "        • 

-^on  e»>nt'iid   '  ■■        *  ' 

^sm'ilcir/jiu  ..'   '     ■ 

'JShei^if^  against  The  Inhabitants  of  Stokb 
^b'^^^ir^i'i}^^^''!^^  was  removed   from  ,  the  fedted,  th«tUie 

by  the  43  ££». 
^ffcfrW"!}yrfy^WiJI*  tl|f!fli«na|i«  o^t  tf  Wwr  cl^l^iren^aivllhRtlliopmiumof uppreii. 
licciDip  was  clandestinely  provided  by  pariih  officers,  who  were'thut  cnabltd  to  bind  oat  poor 
ch^ltroniMftf  (Nfim<iia4iaCintiM.oftbt4ial4ii»  aadthett  eaiMed«  *«Thkt  no  indentitra 
of  apprenticcihip.  bv  reason  of  which  any  eipense  whatever  shall  at  any  itaac  be  incurred 
by  tafp^llt^pu4dilA'laBad^daaIl*he^1telS^  «tidtefi<k:tlial,  «fnl^«s  vpfftoxiA  by.  two  joatioes  of 
the  peace  under  their  bands  and  seals,  according  to  the  provisions  of  the  said  act  and  of  thla 
act  :*'  Held,  that  in  order  to  make  an  indenture  by  reason  of  which  any  eipense  bad  been 
Incurred  by  tlie  public  parochial  sftlpdv  |«lailBi0>ffectuaI,  the  appronl  of  two  justices  should 
be  under  their  hands  and  teaU,  and  that  such  an  indenture,  approved  of  by  two  justices 
ui^l^  their  A'indf  on/y,  was  void  and  not  voidable*  and  that  no  settlement  wm  gained  by 
•Mig  IMider  it. 

O  o  2  borough 


borough  of  Plymouth*  ootn  m  tne  county  of  IJeoon  s 
the  sessions  quashed  the  order,  subject  to  the  opinion  ot 


TiMHKliro 


-^  j^I^mM  ' '     this  Court,  on  the  followini;  case :  — 

The  pauper^  Jii;itf  Coleman,  daughter  of  Jliomas  Ofo- 
pa^  of  the  parish  of  Stoke  JOamei-eCm  the  county  of 
jDevon^  was  bound  an  apprentice  on  the  1 6Lh  Odooer  IB^ 
^  Jerer^iah  EUtSp  of  the  paristi  of  C%arA?«9^  wlt^ih  uie  no- 
rough  of  Pljfmouthy  in  the  said  coun^.  Tlie'inaenlure^ 
wl^ich  was  on  a  1/.  stamp^  was  executed  l3y  die  mks&r^ 
tbe^  pauper,  and  her  fiither/&ti^  not  ly  tKe  ovmeert 
0'the  fOQr  cf  the  parish  of  Stoke  Ikimerel  (who  were  not 
parses  th^*eto)  an^  the  foUowbg  allowanoe'Was  wnften 
pn.th«  niargin  of  the  same;  —  ^*  jJevon  to  wil;  We, 
.wifose  iigmes  are  hereunder  written,  justices  of  tne  pea<^ 
for  tt;e  coQnty  aforesaid,  whereof  one  is  of  the  quoram, 
do  i)G>nsent  and  allow  to  the  putting  forth  jane  t^otemm 
fin  apprent^c^,  according  to  the  intent  and  metuiing  m 
the  said  indenture.''  This  allowance  wa^  signed^^ 
JEr.  Lockj/er  an4  S.  Pjpiy  two  Justices  pftn^  peace  ror  tne 
poqnt^  ^f  Devon^  hut  was  not  under  their  seals.*  upon 
t!^  ibiAding  of  Jane  Coleman  by  the  indenture,,  an  ex- 
pei|ice  was  iqcyrred  by  t}ie  public  parpchifll  rands. M 
Stqpe  JQ^merel  {i*  e.)  the  sum  of  9/^,  being  tne  consider* 

Ation-xnojaey  mentioned  in  the  indenture ;  and  a  lurtn^ 

'      .      ,     '  ,   f  ''  "   '•••-'■•;;  -"U  JfdJ ,bnB 

s^^x^  being  the  costs  And  charges  attending  th^  binding. 

JNa.QQtlce  was^inven  to  the  overseers, of  the  poor  of  the 

pap&b  of  Cfiarl€S*  (or  to  the  ^acdians  .of  the  poor  of  jFto- 

•«^'  _•■  •  '•  -J  ^^'  "'>'•^•  -t.  ^^i^l'-^  irw'n.yig  Silr^iaqdJiw 
\piotdh.  or  to, any  of  them,  of  the  intention  to  bmd^out 
"'  Y--^''  '.':  \1  ''•-•  V^ '•••-]•'; ^V.-'li'*^' ^^^01. on  iitdl** 
SucQ  apprentice;  preyious  to  the  binding.    Plynuxdnis  a 

borough,  situate  in  the  county  olDevon^  having  jusDces, 

who  have  exclusive  jurisdiction  therein.    The  pauper 

resided  in  service  under  this  indenture  ifntn  £SS»,  in  the 

parish  of  Charles,  Phfmouthi  from  the  date  of  the  in* 

dentnra 


dantuze  until  she  was  cli9charired  from  further  service 
iinder  it,  on  (he  Sd  Jmv  182^,  by  two  miunstrates. 


585 


.  T^Kbbn  aod  Prar^  in  syppo'rt  of  the  oirder  df  sessions. 
No^  settlement  was  gained  in  Charles  by  the  service 
i^^p  tl^i^  uidenture.  Tfie  pauper  would  have  gdined 
a  wttJI^meot  by  $uch  service^  if  the  binding  was  valid 
dther  as.a  parish  indenture  or  as  a  binding  betw^ 
tbe^particis*  jB^t  it  cannot  be  good  as  a  hin3ing"by 
the  parish,,  beciiu^e  the  parish  officers  were  no  parti^ 
to  the  deed.     Bex  v.  Arundel  (a)  shews  thai  this*'  U 

Jon  OTiW  'yfwj  ^    '..  ^^  V 

a  good  binding  between  the  parties,  unless  it  be  vom 
to^>reason  of  non-pompliance  with  some  of  the  ptd 

▼isioDs  of.  the  statute  S6G.S.  c.  IS9.     The  eai)y^se<>- 

spooq  ort)  !m   •.  .,  ^  -^  ^     . 

tions  of  that  statute  relate  to   indentures  where  the 
,fninoj'].  '7^1   J-.  •    ..       ^.  .      .  ♦ 

pariah  ^officers  |ire  parties;  and  the  second  section  re- 
quires diat  notice  shall  be  given  to  the  overseers  of  tire 

poor  of  the  pansh  in  which  such  child  shall  be  intended 

JQ    /hinv:"    ff!/'     .    ^         /  ^  4  .;, 

to  serve  an  apprenticeship,  before  any  justice  shall  allow 

sachy indenture.  .Hex  v.  ^€ttMxr^-tipon-2>rn^(&)  s6eM^ 

tbsft  such  notice,  is  necessary  in   the  case  of  parisft 

^pnentice?*  The  eleventh  section,  after  reciting  that  tU6 

saliitary  prpvisions  enacted  by  the  4SJB^/«.  are*  fil^ 
•TsbfanC:^ ''..'.    -   i   '  w,...  -.  ,  .,  .>    v 

qoentjy  evaded  in  the  bmdmg  out  of  poor  cmldteir, 

and,  that  the  premium  of  apprenticeship,  ot  a  |)aTt 

Ub»eo£  is  cfandestineiy  provided  by  paririi '  bffltiit^ 

wlip^are  tnus  .enabled  to  bind  out  sutitr  poor  cnildten 

withput.thd  safiction  of  the  justices  of  peace,  ^act^ 

^that  no  mdentiure  of  apprenticeship,  by  reason  of 

which  iiny.  expence  whatever  shall  at  any  timle'  be  In* 

etujiob 


18«7. 


Mi       currea  by  Oif  P<^^i^  pdfodbfja  ttoOi;  '^^Fbk'VMW 

.jTTj^^    'effectuAl,'unless  apptdviiA  ^lli/iwdjtiiiSS&'^m  fMsb 

•fl»wt  V     iintler'flieir  hancfc  arid  seals,  accdttfii/^  to  tfte  pIBVlsTcMs 

'!^2^*"    of  tie  said  act  and  of 'tBts'act*    Oilfe  ^iT «W5  ^fcMffafaiis 

«««ftP^M».  i  ^^  ^^  act  is,  that  iib^ice  ^allbe  ^lleri  to  iMibVtfha^ 

of  \hk  poot  of  the  paHih  in  Wfa^th  'sudi'bBlHP'MnlS'^ 

intended  to  serve  an  apprentice^p.   iTfacA  t^i^ffififln 

tiierefore  must  be  considered  as  ih(tor^x'ali^^Sh^tte 

elevehtti  section ;  and  the  kidentdre  iti  qnelrt3iM''lki  not 

valid  for  want  of  such  notice.    Secbndlyj  tiii^-feS^ 

tiire  vihEis  vb!d,  because  the  approval  bf  &e  twb  jbs^ob 

Wad  hot  under  their  sekU.    This  is  a  poweir  ^^fV^f^lhe 

'  justices  which  is  to  bind  third  persons,'  ttid^ihtf-'afflflfig 
of  theiir  seals  is  a  condition  annexed  b;^  tife  V^^Hsikt 
to  the  execution  of  the  powet,  and  the  juA&tjSt'fliftte- 
{ore  cannot  dispense  with  it    The  allowanti^^of  pAM 

'  ind^tures  and  of  cekificates  are  anddgcx^'  tb^'^iUbh 
othei^.  'kow,  by  the  8  &  9  fV.  3.  c.  SO.  per^bttt  Hjfaofihg 
to  inhabit,  and  bringing  with  them  a  certiffidiS'iidder 
tniB  iiands  and  seals  of  the  chui^wardens  atid  tfusi^Sros 

'  of  the  poor  of  any  parish,  owning  them  td^bt/  itthdhr 
ants  bt^  such  other  parish,  are  irremovable  aritil^ibTOully 
ctiargeahleV    It  was  decided,  In  Eex  v.  AtiiMfp^^^'ioi 

^  on!y  that  there  must  be  a  seat  to  such  eerfiffeateV  buttiiat 
there  tnust  be  a  separate  seal  for  each  patty  ^^rterfing 
the  certificate,  and  that  upon  the  grdaul  AaiPit'^as 
tihb  mere  case  of  the  execution  of  a  power,'  8*3*4^  all 
the  ciircumstances  required  by  the  creators  dflfic/'^^fiWer, 
however  uriess«itlal  and  otfa^r^i^eimimpditail^ 'ibi^d 
only  W  satisfi^  by  a  litt^Ctly  literal  inSfl  pi«cM^?er- 
formance. 


(a)  Pm.  Mv.  4ll.  seTenth  i 

BoOand 


?WM?**jPW^  k*l^  ^RA^^P.^^'?^  bMt  where  so^i^  P^rtj  of  »»•  ^  "^ 

-.#>fifiW^WW-/»f FW^  PM*  9.f  *^f p^rochijal  funds.    It  hi|s  a 

iiBra!Hnl#  i?f  I  !•«  9»»i  nad  wj^  evidepU;^  introduced  fgr 

j*«  rffuflJW?  .ftf  BF?v??Jtiqjr ,  t^p  p$ri?l^  fpnd?  frouf  beiflg 

:<«Pl?r<W3fef.  WW^P^^^  '^^  ^  <>vx?rs^rs.    Thpn  as  jo 

•AlJfiNi®^.;^^^  o^ty  diwjctory.    By  theji^ip/ji. 

Jbi??r^  fi>/<WriW^h  of^TSf  by. the  assent  of  jtwo  justic^i, 

L.#f%f WlWW«4;  to  Jhind  poor  children  a^prenti^ces ;  but 

' I jiflfl^  J^^qytj  13 ,  not  requined  to  bo  giv^Q.undQr  seal.    In 

j4i!lit\j^.f^  W^  9^ctlon»  the  pv^rseers  of  the  popr  jore 

-^W^Y^H^ito  ^eat  with  lords  of  n^anory  for  wast^  la^d 

il^f9i^f%^^!^  9^  CQttagesp  and  the  agr^npent  must  ))e 

,{ jigd^  ti^  h^  find  seal  of  the  lord  of  the  manor.  ^  So^ 

^  itt^  ^^!^  section  of  the  act  S6  G.  S.  c.  1 39.^  fhe  jpsf  j^es 

rjfffii'^^iW^  )^  ^£^  ^^  allowance  of  the  indepturp  where 

aij^JWf^.^^^fi?^  are  partiesj  and  no  ^reat(^r  pQwe|:  is 

-iflHfnt  t9ft[)e  j}|^tices  by  the  ciLeyenth  section  than  th^  ^rst. 

7U]ffiM»if^<?^  ?lV>ul4  a  greater  dejfrejB  ojf  solefnni,^  be 

ioff^^f^.ip  fhe^acts  requir^  tp  be  dpp^  byjttiem  upder 

J. j^f^.eleyei^  section  thai?  under  the  fii;§t ?  ^  JB^x  v. 

:.'  ii4n^^/(^)  ^^^^  ^^^  '^PP.^J'  because  a  oertificate  is  the 

^^.^of;  t^  fifjcish  officers,  f^id  t^e  sealing  is  mdis|>ensfble 

;.,^^|y^ity4icjf    Hei;^  the  i|iden<u^^e  was  a  compete 

,.^ff«flW^b/efor^Jthe,apprpv4  pf  them^^^  J3y 

t,;^jpj^tufp^5,J^  c^4.  5.*^  it,js  ^Ractp^j^  «*  that  all  indentijres 


^U    f\ 


Oo  4  be 


il»mlfa»lyni«l«^i»liililfijkitfbl^  ptnfdisttr'faM^tap 

tfiC  III  tta^iebi*  iheririii'  A»  p^uHtyi  fa^^  HftfirfbNg 

Ikib  ASBiX  nMy»  tfieftti,  4htft  ll  ^huH  ^ac»'  Jto^fwWItJbgftmMr 
^'l^littieev  MM  to  «litib<6  altiastdr  t#Md|Ml4lwMiiia 
j^ltibitf  6f  thec^cAPf  led,  Of  to  prMtaS^  od^k^ 

ivia'Ofi^)fiiiotii?<*^ihiit  ihe^ibrty-Jlttt  dMiio8ial4i»:t0^fl|i!|8 
db44-Bid^mdce  ckg  kidentiifeif  %«)rf^<>  Mr «9t^i^^ 
ftie  pimiefi.tlieniMhnBvenfy;*'  The  ifetttetfatudboftpaqpiw 
it  JiotctliierWbjabMMttQr  of  dM  sthtiiiEOiiwAB.  iCm»i« 
irb' ibr  A«  binding  of  parifth  apj^i^httcbJio  BotwlMif 
Ai^ Id^tttiircr  ihtamled  totafca a^ray  MSAStfcmflkjhtk 
dbiteaO' ici^ MpfaBB  tertn^  a^  ia  sMifana'A* {ddba^t^iciB 
dft;tlonlt*^elll«niaBtk«renot«MUitionML  (    no  bnid  oj 

'^^9i9iwrJi-  I  dQ  not  Icnow  bMr^to  gfetqtlck4fri4« 

difeiig^iiUnvro  fay  Ji'vciirj^ttMid^iii^wctfbf  vpaciii^ 
tMct  iihavdii^of  a  pttfn^iiid  4d6Mu^'4kilfdV4<*^toOi>''«^ 
diiii^dkR>te^4d'jpiil-'ttpoti}  tlitei»  a^  «m«^Riiiofi;  dnMbeii 

''  of 


mtU>ABf^ijMA}A§v  btiiftijisfpftwiidei  aniit)\a«tbpi^ 

wmm§rmmt^i9biiimUMw\A6k  the  ^^nommtigM  dJA 
BflfotRpIr  f^<t^1WlMrw^  Abe  r^nlmiiiy  (piwiwipt  imiiftvA 
faf7«P9MfCl(^iilher.48JBKM<  are  fteqii«dj;.!etodidi^jti( 
IMMIBbgimi  oitpoot  o}iiUreir»  and  /th«f! ^ntniumiofi 
«MMitMtaAi(^<0r  »  pelt  AeM^i  ia.€ki9deltJM5^<IH»Nr 
^MMkQrsfm«h<#w%  whoiM  itass  ^mbkA  Mfbuidk 
MqpMfAocUldr*'  wUboat  t^  oAiMika  ^fj^vHiMf  jtH 
pc»M?>  .91i^mdUb^  thM:tfore^feditody«tw»4bal^^^ 
INotiiirafi  of  j»dK»4*i^  'Hfent  eaadad  in:  «alM  tb^m 
thitimMhi!flttta»  ^mw»  aoi  the  MtemU^^tbobllltt  [thl(» 
9rf»tiMid4Wtiiirl(Midii|gb  4iid.tfaqF.wei«.t^«eli)r  tqahkdi 
to  bind  out  pctor,et>pic»(JMB)WiyH»ftt.4he>Mi«tK^ 
jnstioes.  It  then  enacts,  '*  that  no  indenture  of  ap- 
ptoUMrtip^V  c^aaoAfoCrwhtch^anf  ei^ieolie'^bfMfer 
Aill^«tbMj)«me  W.  jflmmed'  b)btlw»i|i9blk^I»rQ<A^ 

l9i^<»$iitti|Mi><fftlbtjfMot^  tinder tifi)irffcloda)aiid/s4aI%i 
wriMinfir  ti>'4}Mr9mifiBi0nai<>fi  thO(4aiAr4c«^mAr^^^ 
acf  Thb  18  a  case  in  which  expense  has  been  in- 
corMlltrflie ^bKc  pMrddJiiif  fibds,  anlf,  tlfei^efb^  it 


iirfflriihinotlie  napwitf  mioibfin^m^d^  ^tmt^^mL 

jQiiic^(l9Ei4«r.dlbevr.i  jba|i4$.^  atiA*>5<l$ds»liilK9oMlltt^lll# 

the  said  act  and  of  this  act,''  reddoido  singula  'r'lllllfcri 

mean  that  there  shall  be  sodi  ai^robatiim  by  the  jusdoei 

j9bi)m4Ami9.  md  ihe^G^S.  ir»aS94ieqfui]ie!F(  JSoKthe 

lBttiwl9tli|»itedr^iiireathat  dw  ind^Mar^  #hiMl^liPfq9ltf 

tirf*^b)r.iiw  jualices.imier  tbeif.^eq^*  IrcafiiMi,|ellbtflq&iyie 

riUgiibUaireaFeqiuaed  tbaliheio^t^i^  fijM^tld  bempAmad 

'oS.tmder  tbeir  mtki  hiiltknf.lmw  M^iM^llliM^i^eM^ 

.•acpffjoi&.tcrmas  and  I  «aiuio<i  sf^  thaMilMy  iMntttaiMaft 

itbat^nrhicfa  th«y  havw  aO  eKpresseA*    It.ifaa«ijbtei6inw* 

te«ied»>tbatibeiWO«da.  4Wi^  i«^i^r  mul^ffffu^m^  » tto 

aaitetnicdjKY.a^fta'iitaJce  Ihe  itid^DUFMiM^sibUlAMlor 

;iKa4  but  foidafak  mly  at  iite  ^fMoti  efl  ^htorzRttMly; 

;  and  ^  fchat^ .  thMcfcre,  tJke  indeptoret  will  mn  jbadjr^jd 

}inAi£Sa9tml>i£  ^iter  party  diisral^dttfluig^itbe)!^^ 

j^e<itide&U|),  but  tliat  .if  thece  bei^nollssdikdimmf^ 

.^iicgr  Hill  bid  Tafid  and  icflbat«fd.  ,X liiidki it-hmildiaia* 

I'intian^iof  ibe  legidatttie  that  there  sb«dd  be  aHebiaa 

'  >aUoaamoe  by  the  jii8tioas«  lai  the  fint'lDstaaM^ili^tda 

make- the  kiiktitu^  biudtfig,«b  iniaiCi  .and  «Mt  >wM- 

abla  at  jbhe  toption  of  either  partgr*.  :Far  lo^imapit 

maddi  h^Bt  ihd  ofititti  lof  tbe^.jwster.pft^of.  thil  If)* 

Jpmttifla  ta^feartnjae'tht  iQA3nlafur#a<.at:a«|i^^|96riod 

mitUa  tba  seven  yettky.    The^iiawter  mightyr  AbrdUie, 

'  M&mBiBL  yearn  aind  thveeiqiiailccs  jsfarvia^.iaftiitiauava 

.  aliaciaaB,..  depaiire  .tbe'>apfiiKntiaa[.  ofiiiui^  bcBdftifl£>i)i9 

.iaDdbBBtu»a9.ooitheian9i«iitkre^Da(dia<ptiK^  lB»ja4j  Wibt 

'  after  kollad  o«teiv^  iafrtwirtiafcsirfkieaft^  aMbMwi 

^Urmt-fiMT  faknael^:.«lab  cdatarminqdMi  M«ali^taitiMbe 

I  ^r^ndica  of '  Jna  aaastec    1  ithiok  <ibat  .tfa^.ianuUbb^dui 

'  V  -  unreason- 


JiMetfMaM6^  dbtisttlMtiofi^to^%f6  pM?  M  tkoM  Wttdi,      .Miff. 
Mia  «kal  tH«  true '  co6gttii4Jm  ^  of  ^them  to^  411111  ite     j^J^^j^ 

^Ae  ApprobukM  dT^li^  jn^es  tinfler  thetr  luudkdtMl       Mto^r 


^>^i'  HmkoYD  J»    I  tbink  ilmt  iM9m$m  «ot n  i)iitdiflg  % 
^AK^Ifilihh  cifeera,  %Hihm  d^  enrly  aeolbar  of  d»»4ilft* 
Jfilldi  bill  tbirt*  it  1^9  a  bindkig  uMiao  tbe  Qoaihiiig  of 
^Mittl«^41v    TbM  nectkm  eQK«i>  nofiUMteiy  tUtt  ;iA> 
^ji<MA^dc»liM^  tiM  that;  nd  indeatete  shdlbe  TalU 
rwidx^bem^  liak»^  >it  bos  the  t^fpr^bt^n^t^ky'jMlkm 
-tffide»  4i^ir  bori^s  aad  seals.    It  has  been  aigoed,  ibftt 
ott  <il  tU&t'^M^ite  tha£  the  apprdbatiota  of  lhQ|oMtoi8 
^(^bttiW'iie^aflddar-dieitf  bands  aad  seids,  b«t  tbat'4iMse 
;4ttagsldutK>  be  done  wbieh  are  reqoired  by  tbe  siMiiCe 
f4felbe^it9JViji«  «id  by  tbe  eatiier  secCiras  of  tUs  aoi$ 
l<luMitMt*tbqr  not  rsqvking  tfant  «be  aUotMsnos  4>f4be 
t^Widss  sbfiU  be  4Nidef  their  seals,  the  vvords  ^^m^r 
-dieitjfands'aodBeals/'  are  to  be  quafified  by  the  latter 
xiarakds^  ^*:aooQirdii]^to  tlie  provisions  of  tbe  saidiacftiatd 
K  >l>f«ihi^aot^'    It  aeelns  to  ate  diat  the  true  constractMH;  .of 
-  Idm?  lBPflrdr>ffs»  ihat  tbe  ap^ovsl  shall  be  'auob  as  ^iatre* 
jfqoindbyufaa'iSd  of  Mix^  and  by  the  ibntepiseattans 
-cpf  tfab  5»ChS.  tf.  IM.,  and  ^all  abo  be  undet  the  bands 
!>nadiseaj84>rtbe  justices;    The%'  it  has  beea  ceotBndBd^ 
r^JlUttncbb  wt>h^  ><<  not  raltd  andefiisatual/'  may  beoon- 
nigtotdit^^nudto  tbe  iodcntfire  Tdidsfak  only;  opon^that 
"^i^dat  I\hMi  ent^rtainod  socnc^idoobt   Batit  is.adatkt«d» 
J^t^  itsnas  coktipetkit  to  either  i^aity  toi  a^soid  andiain 
^riridabtnm bfiftu^tbesesvicoieaiHrti ^    Hom^ heaat it 'sma 
^rifvoided^jfisDiibe  panpsriwas.disdMki:g0i>firDni  bar  snratse 
i^idnijosdelr.ibf  ^«#o  m^ratea.'  iAsaahinBg^tbsi^  tbe 
•  ^.e-if:  indentures 


)]i(Wt|^fe«deiwfl.iif>f;,,r^  ^  <^£^ii«iK  .»a4,^„pi( 

.f/JbnaauKDAMLiL'   ifa.Bettiement  was  gained  by  the 

service  under  this  indenture.  The  law  undoubtedly  makes 

a  difierence  between  instruments  under  seal  and  those 

whieh  are  not)  and  r^rds  the  former  as  acts  done  with 

more  sblefiM(!iy>9  atkl  the'legkfatiim  nopf  hki^iifequired 

the  justices  to  allow  the  indentare^  Under  seal,  in  order 

to  niake  them  treat  the  act  of  allowance  as  a  matter 

bfiiab  ,9ir^ft  6fWpdrtance.  It  has  been  argued,  that 'iSbeiWoras^^^ 

"^8^ntd^:'  seali^  iire  arrectory.    I  think  the/  iir^tidt;<R#^fl  must 

ii;^;Kf)  &W'th^  whole  section  together,    tt  Is'  ^rfte^cte^ 

*7o^Tn1^  ^e' whole  IS  not   dirtectoiy,  ahd  on^^^aii  kn«ft"«4 

tiri  bn«,oqu.q  31^^017'  it  ttc  whblc  IS  HOt  ioV     ft  1s  aT^tl^  tAiSiS^ 

tasbiawrf'oiofb  mdenlure,  thouffh  U'Wy  not'b6  effe&ukJ'^tti^atfpffi^ 

Mw  )i    ^.>9a  poses,  is  sufficient  for  the  purpose  of  enabli^'^m  pi&ptt 

w^  9(ii  lot  ^n.Eten^ainina^taeme^i^,  -Thi*  i*  «f  ewsc^W^W?^  J^e^K^ifiK 

niom  n-jsd  ^^a:7M9m  *&nv»g  uAOsr  #  valia.indilfititre,  <^,  apFf^|»i^^d^ 

Tiub  »« .i  «rfj  .«h)V(fa  -^  by  llW'JaMie^'aRdar'  tbwri  lwnd»  I 

nAT  "" 


-Hbd^i 


^^Skmsi^'Ufi  "teiai^^iM  !#^M%>^^^cMi  «ibd 

enactment^^'thitt'  lid  ^Bttfemebt  'stiotiM^  be"' gtfif^d^^lsy 

service  under  it. 

tyili  '^ij::^^'-^-^  -\09der'bF8eiiiiMsaauifindbd« 

8*3Jr,m  . '.'  ..;';..••  ■•        '    ;       ■.     .  i-  ♦"•■•;  -.,  •■.•■  /•.;M:^fyi9a 
jjt'oiii  fin;3  /*..-:?    i»     .  '      ,...;.  ^  :;.  Jii'.:i:»:(i^b  o 

ii)r«  :jn..''j  r  "■■.  ^•.  •  •   •  i  •   :   *    i,;.  ^\  t   nn  fl  M(('/y 

b9-c> "( Tfaeidiim  agaifist  The  liihafc|ila«iteil£  3ii>(a     , 
4J^9J?,^BR!4..l^9«t  an.  order  pf  two  Justice^  Ap«IA«rt. 
JHfr  «St«5«9F  ft°"  th<,,parish  of  f»^ffcW_,^^^^  JMr^rflL 

The 


agMMiT '    Mkn  HaOadtiWiUiani  fi^^  Wmm  AikaiH,  WmUm\ 
aii»  tfT       flM^potf/,  ichmebwurdeHB  •  and  eT^iraeeirs  of ^A^  '^r^  at 
tfa&paririi  Df.&#«(  ilfiir^  BMrwe^-'vk  tli«  dounty' 'ttfttr^ 
said^  do  Wrebj  own  «tid'  acknowledge  ^ibMii  i^' 

yean^  Mury^  aged  ^aboot  thneer  y^iB^  and  EUnkAi^^^^  ^ 
about  two  yamsF  thair  eUldv^n,  •  to  be  oer  iababMMlil' 
legaUy  acCded  in  the  skid  parish  ^SaMtMta^  BomUn''^ ' 
IntwitnetsiHieveo^  «*e  have  b«hreiitito' set  biffludllAt^iiM!^' 
8^s^Att7th4ayof&ptolii«r  1758/'  '    ..t.u.-  :..{j 

The  instroment  was  signed  by  W.P^i  ^  6lie^#^' 
the  ohwrabwJvrctetiB,  and  by  W.  Anmda^&'mimgMf'^ 
the  two  overseers,  and  attested  by  two  w4tiie&M>'^^^ 
was  cbdy  idlowed  by  two  justices  on  tlie  1^^^)S^^' 
tewAeri7B$f  who  cettified  that  jffeapand^  NM^^'-^lBiS^'' 
of  the  witnesses  w4io  attended  the  eleeeUtfbnH^^ttiip^^ 
certificate^  had  ntade  oath  before  diem  tbet  fa^'^'silW^" 
the  fdrarobwardens  and  overseers  of  Che  said  ^ritti,' ' 
wbose  hands  and  seals  were  subscribed  aiid  set  W  iHe'^' 
certificate)  seirer^y  sign  and  seal  the  saiae^-ittift^Wi'*'' 
names  of  die  said  Alexander  Neave  and  Thomas  Mi^/^- 
whose  hands;  were  subscribed  as  witnesses  to 'thV)d3^^^ 
cuticn  of  the  oerttiSoate^  wero  of  their  bwn  pitop^  M^d^'^ 
writii^.respeodvdy»  "'f'<»f'    '^'""^ 

BkbtrdLq^  pmduced  live  centtcate  fuMl  th^']^aAiV"l 
chill:  of  WbUchmA^.  wU»i  i^  wddiftted  W^i6[Miiii}f3{ 
firoai  ^  proper  4)l8ce«  It  Jwas  pK>ted  ibk  i^Ht^Sftai^'^I 
JJr/iyjanior^lliB  gfaildfadier  of  tbe<  pbepet^^  i^t^dSS^tt'^M 
WUkOnerdt  till  the  thne  of  bis  ae&tjitk  •l7to¥>^A»^^ 
W^Bmfi  his^  iiei^  alsa  namM  iff  «df^(|;ei4}^tli4^'M^^ 
resUed  .there.  :iver  Aioe'tdia^Mrtiitfll^%fi9^ii|»a&Miy^d'^ 
end^that  the  pauper  resided  there  from  the  time  of  his 

birth 


tjft^imtiJrflbirtitoMcdff  .li^  MmimaliymietAm4kdm\flt 
^f|i«gred}<by)4lM  iwtBli^  fey itbsrat' 

gi«tW  ^  fb^  biAap'i  Mm,  tb^t  SaiM  MafpJBoithie  k 
in.^h^dfocese  of  ^fiSiic^kra^<^  and  jts  {imtliar  itt^ 
joi9^d)€tkm  H€f  tte  CbanceUM"*  vUitidM;  tbiife  Jote 
Hoflm^  9»A  WilUtm  Piper  w«ite  swvm  ekarckwgrN 
dflp^  ff^.  J^ifUJifajy  JBomme  in  ihte  y«Br  175S)  m  Cfae 
14^j<fiigp<l(n^9J!»-  id  tfrnti  year;  that  no  obnrriiwitnbn 
«RPfW^«l9y  t^bonka  to  have  beea  sworn  ia  at  tlia 
^tatjkv^  fma  the  je$t  175.1  tb  X758;  thai  the  iriiit» 
atfqf^bjf^.foc  1740  was  lost  Jt  also  appeartd  finm 
the  evidence  of  the  t^igiBtrart  that  k  wea  the  ^ourae  -of 
ofl|pe,fA  a^iHe  an  entry  in  the  Tisitation-*book8  of  the 
swwiiv\  ^'  ^<  ^ibiurohwardiffiia  at  the  tkna  af  awaaaing^ 
wi^lftj^et.jth/^ir^eanag;  tdok  place  at  the  Tisitation  -  or 
n!^tf^axi» ;  thaaif  it  took  pbice  aftem^tfds^  the  regatnt 
^^fSf^  enfacad  it^  but  he  had  not  lodced  over  the  books 
be$ne  ^^.time.ta  see  whether  there  wereaoy  antrieaiof 
ao^-ai^^leqDept  av^eariog*  It  appeared  Aat  a|t  MatUr 
17^  J^X^^gwSi  ipas  nominated  as  eburriiwaardan ) 
thaftfw  .^7417,  t«r»  CMdby  and  JE.  BaUin  were  domitiatai 
chiudiSwdaiMt  aod'thi^  Join  Harlmtt  sgned  the  noanK 
najjiin*!  that  at  Eatier  in  1758»  TTbma  HatdmU  and 
?F»J?^9ier.<wei»aoiaioatedchiirabw8rdeo6«  >  kapfteiotd 
alsfi  flM*  /ar«  J9Sr^9  the  pauper»  was^  an  tho  7tbi>A»iBhtf 
1790,  bound  by  indenture  to  his  grandlkthept  ^^iAngs' 
juqf^slfamed.in  ithe  ootificaftat  for  die  teivn  of  aaviMi 
yeaptr^ch.'tiaier Aba>SerTadin.l9(2UfiE;Aia^ /  aad'that  dM 
PAVPW.Ivid  4cAe  na<aot  sinae  the  sevviqe  nqdaa  tii<^  ap  * 
prff)t|Q9K|iipf  tagainiaMtdemeaML  It  appeared  ths«  fK  \ 
£7ffifi66qii>of  }F.v^r4gr  jtiaioiv  mentioned  in.the  ee^ficate)^  -^ 
th%jslh^^  thc^  paupec^siKtcaaiOT  sinreiitcen  yeai«  ajgo, 
i'ecfej^;,f^ia£)(r(nii  tka^oveiisbeca  ^SLMmyJaottmefj- 

•     ^Jd*  iC  u.'ii/J   Jill  ;:•.    vT  j:   i-j   .  .->j  --^i--'  J[-•..>-^i  ti.i.  '...  .Jl0'-O 


.Jgfe^  ip  r«*.V#r-,  tit  q^n;»vf^<<ff?i^  A.:2...p^.J^|,  ?Jf 
ly^y"  ^w^e  be .  a  churcbw^ifdeiQ  ^e  rjure  injd  a  citai^;^^w»r/J(5fi 
^'^^'^'^^^  de  frcto  iff  tbe.s^fi  parisifr,  tWf  lotfei?; q«5iR95 Jp^ 
th?  ^yipg  wtof  or.i^cflvipg  ?pw«W  h^  \l9i  '^\99f 
Qoqptstjle  to  %hp  ch^r^h^f^dep  d^.  jpn^^  hp  i?.»?j"W* 
tbap  another  maif,  (pet  /Vwrf  apd  ^P^li/Jtfiii^^tjJV} 
beih$t  U  de  jttr^  nwybriqg  md*itatfw  mfmP^Hg^ 
flie  other/:  The  MC?-3..  tf,197.».whicJf,.-f?iWl^  .^ 
where  churchwai;dens  pf^  pf^rtsh  bay§..8PM>t^ije^)fir 
elites  fhfm  towQshtpa  within  i^  saeb  Q^rUfic9)^i|lnPij))f 
gpodf  thoi^  thejr  have  not  been  8WoniJa^A)^^t|($jl(^'!|fif' 
shijr,  requirefl^  as  a  condition  preoed^nt^  J^H^ttf^^f^ftf 
tfcBTe  been  dujy  sworn  in  as  churchwai^e^s  a^^he^p^fj^ 
Jhe  certificate  is  badopon  the  free  Q{^^\pijc^sf^Sf^ti9! 
fesses  to  be  the  certificate  of  four  peis<^pf  whgfgaf^if 
signed  only  by  one  chotcfawijrden  {^(^.j'^o^ffggfgff^ 
and,  therefore,  it  is  not  properly  exec^p^i^^^if^ 
like  a  deed,  binding  on  the  parties  executing,  bol  it  is 
a  corporate  act  tjt  the  parbh  offic^  [ffl^^f!(ft(^''^ 
Bigoed  by  all.  The  cases  of  Re:t  y.  C^^ji/^t/il^^ 
arose  m  the  certificate  act,  and  Rir  ^<f^^ff^fffX^^dfti'^ 
Hex  V.  ^HShilton  (c),  which  arose  on  ^,S,P<^(^/)ni^ 
ing  poor  children  appr<?ntices,  n>ay,h5,f?^"Rfl9flRft 
In  those  cases  only  one  chnrchward^n^ji^i^^ljgye^^ 
were  parties  to  the  certificate  and.  the  if^(f^ent^m.^j(^|^ 
all  the  persons  jho  pqrp(yr^d>  Bm\;^^<ff^A^. 
or  join  ift  the  ^ncfemq«^.,dfl|y  ej|^?^^ 

to 


JltmSTi  JthjirHfTtifiil^n  ii  badLbscuMe^iife  i 
if  ikiirihMl  i<  tlin  Mii  iif  i\  m\ 

liiiifnittii  rhnirhwf fitnf  ilr  kiw    .TiMv^hail  aA^tlMi 

li^^rtiP^iKi^  ^  '^  ^va>  Miomgb.  <i»n>te|ili» 
•ad  aaoiMl  offioen,  are  go^d  «^(j^i(>  9ft«r  thflJtnwTjfflf 
iriueh  tbey  are  elected  or  a{^uited  to  serve  is  expired, 

^■jj^J^^c^(fiy  The  «^uif(^^iM)?V9w  <|f  tfe«  Kpr 
^llliy  ^efK  aiNi^  therefore,  U  amsideied  ip  ifi.  p9q« 
yl^\4lyt>i<^->*^  iSg^giAgn  wb«n  tfaw  SMcemBo«i,twM» 

W^«MK,-J)?l'-^«-P<^  ^  law  church)mwd(Pi  befen 
%|j^Xn^.  •*W».  Hm  .jGa^  ptherwijp.  dK]re.:.««||||^  ^hig^ 
^g^Uf^fft^  oC,  jwcpons'  af,  tke  satup  &a9./BiKpti4fi  «f 
PBHi  ^fftlMtm?.  ^iiif  »  Poosktcnt  with  |l!»v«^G)»f 
iHfiU^MF^i^'  ^  ^^  ll^.tbe;  o%e  pf  .•lj|,«fa^^|^ 
VHidflBA  and  sidemAD  shall  .be  reiaitad  to  coutians. 

•^9Plytf>%  The  xeyo;:ds  pf th^  ^c^MJMtjcql  comrt  qwtttdp- 
i||yy^py^ny H>p  that  t|^  pfnuMisoP^eise  p^ngrhyiTfirjip' 
HLjf^^J|^<QU3;pr^  apd  cootjuiied  ia  4>ffi<Mi„  imlj}:  tlip, 

™«j  M  lUv  t.  A.  iTofVorrt,  Lacettar,  8  Aue^SSS.  and  Jto  ▼•  JNif«a, 

.  •:'  .^  .<..  *».        *  •         '         •     ' 

Vol..  VII.  Pp  V  .    viiersons 


580  •'fe.ft^^^4illCH^MlMl»*E!aff'^^ 

?#'a.<ieiii6t»te'sfxtyyeartdM,  j<*^  d«» 

ii^r,  who  if  living  ou^^t  to  haVeisigtied  aH&'fiMbd^SA 
fcenlficuwi  WHS  aead  at  die  iime^  wlrf^^ir>^#J^{i«b«a 
So  ini  iS^y.  £of2f  Bi4eKhf{b\  vfaere  iifri  katehWte^^bMfe 
thtrty  years  did  wa^  lost,  ahbough  k  tvffe  proveff'lMa^ 
^aa  no  entry  that  any  such  indentiiire  bad  tMtoa  %tbilljtf#, 
^it^i«f<k>iiitheld,  that  in  fiivxHir  of'5adli^iMi''^2i^ 
dK^umelit,  the  aeasioifs  bad  properly  pi^tfili^''tliar«4t 
had  an  appropriate  stamp*  -  Upon  tbui  {>#tebi(^HlMWL 
fore,  that  the  law  presumes  every  thing  to  be  rightly 
do^;  the  Court,  in  favour  of  the  validitj^  «P4Kl^lui- 
stvuftitent,  will  intend  any  slate  of  f«!ts^t«4e#»^#lid6fe^% 
ftbutd  by  any  possibility  be  valid:  N^w";  ^ ht  ^o^^teat^ 
i^st^i^'ed  that  a.  churchwarden  miist  be^^Wiitbelbi^ 
he' ban  act;  m  Viner^s  jfbr,  tit  CftUmhwarBM^  jrfl^Wi^% 
i^  said 'that  a  churchwarden  may  exeeuft6  bis  "dUtetMS^ 
h^'h  sworn  in;  and  in  Ses^v.  ^n/tnmdMaH'{i!^'^^Cbm, 
tttid^hat  a  eertifieate  signed  by  a  majOrit^ioT'dW^^UHli 
ofiUers  de  {too  was  valid^-  aml>  th^  wMldi^(HP%tt(|fiti% 
hfto  ^be  title  df'  thos^  who  s^dt«iM'<3eH}fiokil^ii^lte# 
9°S(;iii?r,  who^iMgtf^  HieM^enifidfirt^  lAi^^H^A^ 

Wchii^b^^r^i  de^ftfctOb*-  9tk  disM^iifg  iAm  dipmiaUk 
td^cted  AUii^hWal'dto  >ttfud€'b&  ^orn'^nfb' ltf^«^^ 

:.'>i'>H  <.    J    I  he 


i^SiAfeff/XeWifiw  jfrW<?h  h^rlTW  I!^ctfi4^  ft^ein^vinuiil     ^^ 

-hfi?»;?l«*?rt4«K}  avrpm.intp  pflS^e  in  W5Q,  or  befoire^M 
JWWi  flfldJit)^ftJJ^>;TO^^h^T|5capri«^»e4^m.  o^ 

(f^;f;jj/^t^,ifjis.;grA9^  It  U  tnie  tb«t  otbei:.p0raoQ4 
^|imf^.np|9^fni^  diur^wardensoutUeperipdiqtQ^wujg 
]fpl^^s^),%^  9s^  n6Sf  but  thej  wece  not, sworn ^Jqii 
^l!$)f^ir?)^4tMQO  avid«9^  therefore^  that  tbfy  b^ca^n^ 
5i)^HHitl^i9iird^Qs  jde.  jurei  and  if  tbey  did  npt,  then  Pi>^ 
fptStt^r^^h^Wrthfi  aidy  churchwarden  de  jura,  at  -tl^lt 
J49MI"^Mf^  ^p^^ertifioate  was  granted*  ,  r ,  j 

^{f)d:nrf  ^'1    ..    _  ■  .  ..,.,..'. 

wii^MI'^Y  J^  The  question  in  this  case  is$  Whether  it 
il^ft^fift^c^  '^^nted  nearly  seventy  year^  agO|  is  valid  ? 
^fto^Q  .'k^i»iMn^  foQF  persons  are  described  as 
$)M(^Wfii4ena  «ad  overseers  of  4he  parish  of  St.  Mqty 
J^c^frtffif  \f^t  it  appears,, by  the  visitation  booksb,  thi^t 
d?tiK?V  r1^ '  signed:  the.  certificate  as  c^ttfcbwar4e9i 
ff^^^Jf^rbiOt^  who  was  deeoribed  in  itaath^  o^h^ 
ij^^^S^iim^r^vki  were  sworn,  m  three  d^ys,  ai^eri  Iht 
^tofm^q^rpfi.tik.G^tifiosX^  bgr  the inagistmt#s#'^  Xtris 
WMfend^  itb^BiPp^,  that;  as  Vigfir^  viUo  aignisd.^^ 
^Mtii^tf^  .lf4ls^  >nQt.  sworn  inVv.  8>f&c€t  at  the.  tioK^ 
ild«9iqi(i  1«W  ^IWmte4  ih^i  wga  Wt  chp»ohw;ardfin/  d^ 
iMfedB9tf::^^(i^P  f^«i:tifi€p^..w^^4ot.bMii)6  mi  the 
parish ;  and  if  that  argument  prevails,  then,  although* 
a  JBaud.'ieas.practisadt^ion.the  churchwaflnkBst-^and' 
P  p  3  overseers 


the  fWd  ^as'  coriimiited,  ^by'iHe<^%*'tKlif  to^ 

sbns  w^re'  ftbt  Aieti  fitJoA  itat6'  dfflfa^  lirf  *lAftef^tt^ 

certificate,'  knd  say  thiit  his  libt  biiiiifiiij^ioii  tte^"^^ 

bf '».  Maty  Bourne.    If  we  iJ^erW  to  hfASmtiH  &sf 

distance  orUtDe  k  certificate  thtgHt  W  impi^litt^^oK 

such  groubds,  the  consequence  t^ould  'be  ^ittUt  n&^iS^ 

officer  in  future  would  be  safe  in  taking  ii'd^cillk 

A  man  may,  with  the  knowledge,  anrfbyttar^J*riiai3lJi 

of  the  parish,  act,  in  point  orfac^  as  cMrircR^^cU, 

before  he  is  sworn  into  office;  he  Way^  tteiSrortJ^'tfe 

churchwarden  de  facto,  while  somfe  other  p^^s^  SBJr 

be  churchwarden  de  jure.     Now  it  Wdtitd  'gf^b^l^V 

great  encouragement  to  a  parish  to  iriitac^'iAwW'h 

"act  before  he  is  sworn  in,  and  tbe^y  etaifl!i!KP%m% 

'practise  a  fraud  by  granting  Certificates,  'ifi^^WtW^ 

'holdlhebe'rtificate  in  this  case  to  be  v6?df:' ' 'kt'fieii&t 

'  1  am  strongly  Inclined  to  think,  that  Ae  ikct^of  il^fiMi- 

'  warden  not  having  been  swbrti  iri'  tiritfl 'Ht^^iwitifc- 

se^uent  to  the  date  of  the  certificate,  ii  ncrf^^te^ 

'  siifficleht  in  any  cake  to  kvoid  the  cefjifiis^;^^  BfiTiQ 

'^this  case,  the  parish  of  S/i  j8ii2»y  JKzifrt^,  *wb'd  i^wtttW 

known   undier  what   circumstances   thfe  cfeilHfiSlfc^i** 

*  granted,  have,  fi^om  the  year  1758  to  the  litn^wW8?«lie 
order  of  removal  wW  maSci,  treated  tfite'^WftiiKWas 
vattd;  for  they  have,  from  tliiie  to'  &^^''^S«^'V^ 

',  pauper,  and  dliflferent  meiAb^rs  6f  bij'tthiBJ^irmiiWBy 
^  were  residing 'in  the  parish  of  Miiatiriik':'  ^Sii  dpkt 
^''the  parish  of  Si.  Mary  Boarni',  ^erijflitt;^  P^fllHI!'^ 

*  are  warranted  in  favour  of  theSraHdfty  iAlftsiaittifl&te 
to  presume  any  circumstanceii  u^de¥  "irh^ii^  fldylAve 

been 


ite')rlW^qf  th^  .wimt^?n»  ip  .Mer  iJifit  iliji  «kt.,pf 
(<b}W:.4?W(Y«ib^^.sft  8iv.9rp.»^igJit,»ppeftrin.tl»e^>9Qli^ 
.ftl^lSB^  .«J/W  .Wa&  W9rn  iwto  office  ^)efiwj9  ^c  yisit. 

^g^  fff^^tJn^  timA  wbeD  the  (^rtifica^e  was.^nmte^^  ap<l 
j/;j^^  PAjf  hf^?e  depUped  to  sign  the  oertificate  b^ 
(^{^^^)i^.l)a^  q^t.beeu  sworn  into  office .  I  ^ink  it  fair 
jfn^;}|9ii;j^«jt»^,ito  p^ke  thi#  presumption,  a^^ufist  the 
(^fe;lj|j|[^ig,p0risl)^  ff?ha»  by  their  certific^^  beldjOut  to 
j*ifeW«?fb  ofl^e^  f4  JVhitchwch  Unit  Pqvr  aijd  ffqrbufi 
^fff^.A^^.o^^  .of  cburohwardep/i.  Unless  ^  wp  oia^ 
*#DF'!«4#fPF^An9R^i<>n'^P  favour  of  the  validity .  of ,  this 
}[9^i^^^,  M?e  nmstr  prfS^Hine  that  ttie  parish  of  Saini 
a^ififa  Bo^ff^  qnUteippUM  a  fraud  upon  ^  pori^  of 
jWmflm^^M^'^P9^^^  wt  to  presume^  fraud.  Qn 
iJi>«^WW*wyt  ve,  QUg^  to.Wi^e  ^yery  pqesumpUon  |n 
orfrWIR/Ofjhe  y^l^diiy  ^  tb#t  af;t.  I. think,  theref9W^ 
hiJ^«Mh^»<«>*!f«W|»e>«^»P«^^lP»*«M  b^»»  sworn 
a#%i*#Wfr  •^>^  ^^  Wbei^  bi^  exepu^ed  jJje  c^rti|5catc; 
v^ll^^'W  PWWmentlyjthe.oply  ^cchwarden  de 
Z^Afff?^  ^  ^\  the  ^certificate  iva.9.  a  igopd  cei^tificate.  It 
^.^^hj^j^^  bepoffli^.  Mnneq^Sfftry  tq^d^ide  tlje  questipn, 
sjJ!^f>feV.^»^^^**6^^  *'«»^  ^^^  9^^^  J?y  ^  church- 

Pp  4  Little- 


M4  ^tJBiSlSf>li^^^minisai^ 


ilte  ^ilM  fiU»f  ^dUMkl  iti^fh^  «nie  ifit4d<<flfbi|l  #%fM4f. 

^lere'ttidoei^oafe  was 'granted  tieMy*  se^driSjr  ^)|tM 

tbeValMicy  of  oeHiBcated  of  that  age  may^petf^^lte 

^e'tieTtS&cite¥iM^b^n  aeted  upon  and  tre^ed^  hf^ikt 
wniQ4«g'{^ftt4sb  as  ndttt^  ine  dugbC,  upoiv  thg>prtiiUiffc 
tqf)dti''i»Wcb><6dttnst6fiawaeC  in  making  fiVesiiibjpiMlk 
td^ia^nd  tbat  P^was  actually  ^WoMi'' ill' wi|btfititi% 
%htel|i  hUA  isxecotM  it  The  neat*  fttet r<«t(rtot '4ftWitMfe 
lli^ei^afftl^.  ^«  pefftons  who  alonecbuld^^Wtei'M^ 
hiitiwtedi^itt^n  lt>e  subjiect  are  either  ^teaJ'Oi^ihi^  4llllk 
tbr^jy^tfiak  TW  fact,  therelbre,  nlot'ibeiiig  a(ptfU^i|»r 
p^SlD^^W^pp^ri  to  ihe  reasonable  t^pMtftme^  dittllil- 
tlMdufal«^  af^fitiinted  CO  a  pnblicoffle^  wotM  Mt Mt) Air 
id^ttndtatlfs  MMioot  taking  tbatoath  whieh  tiierlnwnei^ 
^^Itieit^liieih^  kiid  which  it  was  their  dtfty'to-Hike^^^It 
^^M'nOt'appeiar  wtether'it  wos  usual  to  hoMvkkaCloiik 
Mi^e  4i!be  nAeti  ehurehwardens  were  eleeicdii^iRii^is 
f^'ytiof-  I?Sr'to  l78Sf  there  i^  not  in  the  iPibitfttiOfl^ 
Mcdttt  iEiVfen^  «f  ^hwdiwafdena-  bt^ihg*  bebn '^ffw^m 
in.  I  cannot  presume  that,  during  that  perMi^tidp 
]!&«Mwwtl^>tlOfl<t^sW^al^the  churchwardens  into  office. 
The  reasonable  presumption  is,  that  die  persons  who 
were  appointed  churchwardens  in  those  years  went  to 
the  commissary,  and  were  sworn  in  before  him ;  and  the 
fact  of  there  being  in  the  visitation-books  no  entry  of 
the  swearing   in  of  the  churchwardens   during  that 

period. 


mmis'^mKmX^lt9m3iK4iWPXiS».1lv-  m6 


OJ    JlliiW   r:  Ui  ./     :;^'*.i] 

.11    J.  !i>i-,//  iv'uiib   rr)iiiJOtK(ii  OTJfr 

»ho!  ^  f 

4iS9t|t(^  Vl»lidi  w#$^  done';  .and»  ooncteqwD^y^   thut;  |f5 

^f«mrrt^fi9tf>  offioi  HI  the  manmr  suggealefiL  by  my  Br(9* 
^eiff ifi^rfry,  or  ev«n,  if  nocesmfj,  <M  -Pv^  $nd  /frfv 
^^9^,  ^^e  afsfpointed  ebi]rcbward^n»  luid  9W0w  ml» 
i^o^fip,}'^^^  and  tfaat  tbey  oontiam^  Uhmt*^ 
4itf^ff}mm^(h9»  at  the  tame  nfh^n  the  eerdfipiM  ^nff^ 
^mM^dK  But  it  was  objected  tfaaOit  w^b  qqI  sijgpa^siiij 
if^rll^fflwr^waird^nsy  although  in  tba^  bodjfi  of  th^imt- 
Summit jMi purported  to  be  the  ^ptv(  all;  but^th^tfia 
^^mpM^U,  The  act  of  parliaaieot  o«ty  r^qnineai^lMlt 
ith0  ^ittiQieale  aball '  be  signed  by  the  cbHrdnw^MeM 
)0idi(i:r?fiirseer$i  ^r  the  major  part  of  tlmn:  Tbei^ardi 
•'ftlberln^)Qr  part  of  them/'  do  not  mean  tbe.mijoJi.peif 
-ofiliift  cmeiBOar^  but  of  the  churchwardeD^  addcOWfr 
^q^ra,  laten  3$  one  aggr^te  body^  and  U:  ia  loa^ 
jlcoeaatoy,^  therefoits  that  a  m^orky  ef  th^t  ^g^^ga^ 
jbody  ishoUU  ^oncar  in  the  act  reared  to  ber(dm^ 
rTtbetceilific«te  m  due  ease  havi^  l>een  edgned  by)tbr«i 
4Hili)e£;leuii^i  I  ithmk  U  is  safficient,  avd'^  b«M^!9^ 
kiifif/faMs  iai^dithd  oqder  pr9^9«JHms  Hmal^ .th^ii«ibrA.i^ 


mMMsS 
17  (?•  S.  C.S.        jL^ 

,,  s.  it  ii  en.      j„i.-  ,of  lb^.4s<da^<^if^.,stftpdi  that  Abp,  B|«iiMfir,1»?a;WV 


iXi^i^^u  9l",«5^fe»tff^«r,.  »n(il  tkft  ^he.d«ff«mdprrt,  was  ,9fie,of  ,4li(| 
by  Rrt.  s., « If  pg^sfejiftpd*,*  «M»  %^  W4»ef;  nf  fh«>«fl9"«tF^f«*  W* 

ftn  J  0T6rM€F 

•hall  not  per-      il^rJW^S  fiti0W/e4  bj: tWP  ^StlC^St.Hn^  .pflt^j^ff)^.  ^J^ 
mit  ui  inhabit* 

•nt  to  inipect     f5h«r*WRni«»;Wl:<««?s««rs  ©f  tllft jpnw  ,9^J^  fifWHif} 
SSl'iS^for.  AwNOfe  ■!»  ,wiW...«n.  4t»e  ^Sd  Jl%  .W?7,  .rtie^v^OiPWlSiff 

«^^,..    !«'  iwpW  *«  r^te,.  and  <snd)»red  -t^  ^l^iji|Qd<At{,^ 
Hdd.fi(tt,tiiat  Ihf.t!^,  9iiq%  ,fmd  aUboHgh.  tl^fi,  def«94fM^iii«f)H)IKft 

n  dcnsancl  to 

inspect  a  rate     AHrmeh  bad.;(be  rale  ii^  h«i  P9S^SsiQ%jr6^b^^W9H)4 
mado  on  the 

ut  in  tb«  p^  Jlrai7.-(»4h»ibri». «f  t^e  AtaUi^  wbeG^^jr  tl^it^ffepd^f 

rate  Upon  a        u.-,  'i  •■  .  •  •/•     i    -.  •••-..         i    ..m  .  t  ....,-.'«  r  fvp 

lawful  demand,  constitutes  the  inliabitant  a  party  grieired  within  the  meaning  of  the  ststiiie. 

Thirdly,  that  f.oMiQvUiatrai  rater  of.  fonraebio^liei^nnd  w«aki^  f$illMle4f()ifhiM, 
was  a  good  publication  of  the  rate,  although  it  was  not  suted  that  it  had  been  aHbwed^me 
Justices.  1.1  ••  :    'I  j.         -  •  >-,  ,      •       •/  !  -      .    •,  •?    t..   -.^rj  ari 

Fourthly,  that  a  demand  to  see  «<  the  rate"  was  sufficiently  specific,  there  being  only  one 
nteineaseattblittiiM:':-  )     '    '    .  .>••...!  ^-.nijp  ji* 

Fifthly,  that  the  ovefseer,  bj  refusing  to  shew  the  fate,  and  referring  the  |>artj  to  the  sded 
vestry  aa  a  plaeeMvlie^  fatf  W6bl0bc'4ll6^^  U>  iut^cet  it,'  IiMtMdahtoiMkilU«li^iled«y 
thel7  6.8.c.3.  ,  .  , 

Sixthly,  that  ab'^stt^^oV^hei^,  lippbiMd  bya'A^eettktrttinaer'^^iir^naioildol^ 
59  G.  3.  c.  IS.  «>>, »  Qotliahlf  t^ tbe^ peapl(ie« Imposed  by  the  1^  Q.  S.  ,c.  f.  j.  s.,  umb 
ovciaecrs  not  permitGng  inhabiunu  to  Inspect  tbe  itie,  unless  ft  tie  ^nt>^  akt  tift-ttGki 
y«*J7  ^^  ""^«t  f  FJH» V'lV*^.  •*•»«*»?  fW«»f?ifr  the  duty  /af  |»n)dif(ing  t^  ff^/^,^ 

.10!  rrncl  .-.It  ;•.    ;-*  ,  -  .-^^  .  .      :   ...  -  r,.  L  m1  :■^^.7  f><ilo 


the  making,  allowance,  and  publication  of  the  rate^  and 
the  poftsesston  of  the  defendant.  There  was  a  similar 
set  of  counts,  chaifring  the  defendant  **  as  assistant  over« 
§een"  Plea^  gmemd .hm^^ ao^  imev^erfipn.  At  die 
Uial  befoi-e  LdttledaU  J.,  at  the  Summer  assizes  for  the 
^M%  oWhuiesUr,  tS^.'h'^peattHi  flikt  ifte  plak(tifr 
#fira  'hMed  inhabitant  of  the  parlik  of  Mi^inOlihuty,  and 
iUtf^&lbndUnt"wat  an  assistjtnt*  orersecii-,  kp]|)oihfced' by  k 
sAkxX'yesXty:  On  the  19th  AptH^  Sttde^  an  atteniey, 
^t'^^shfmier,)  applied  to  the^dd^ndatit,  iuid  liaiS'his 
1*^  l^d^ion&Hy  engaged  tot'BmteH,  "(the  t^a^ti^) 
«ll64iaai'flbdatisfied  ^th  th^  rates  attd  liceMtits;  dttd 
Mia(^ikct^=UIn!i,  SH^k^  to  ifispeci  dietn*  Tbfe  di^ 
fi^tii  i^rd^thM  the  books  were  ^t  hit4idtisel,  i^  «bk 


StrtTAMBib 


/   I£ 


-iiAi  .'I..'  .'I 
J*  J';  Hi  (J 

SH^kni^  ki^rpeet  thfcm^  there  any^y.    The^  j^Mff    '  1 1'  iV 


lot    III!'  .•j>.'tM 


Sttris/ft2r  ii^erwar^s  ceqnirtidioaee  thfe  rat^  hit  illd'kbk 
fiUtoa^d»ehdimtany'ft«;fer«beWfng^thiM^    Oi^ifth^  ""'. JC  V""' <i    ) 

«id^j»^'tli^'^i^tiir;^Mkj^  .  ';;;;;;;; 

ta&dfatffc'hotiiie;  the  drffendaivt  met  theM'lil  th^iyftt*  ''''*' ;7;;',;;;.'^ 
yUft^'toihe  deot".  '  «^^  sald^  '<  It  is  inthndted^tw^lfi^.  ^'-^  ^  *  '  "^ 
1Bifihim^€  jpUrihtiff) tbattlfe  reason  you  rc&s^ t(»^]Ks«r  ^^  /•!  i ..,;>r . ^o 
4M^%6eoiiilts  i^iks' ^bebaii^  '  Che  proper'  ^"-«v<et^.(nU  .9M|tiit'm  im! 
lasaefedjUiope you  iwU  tdke  the  m<Jneyi  ari*'ltkiA  a.^^",!o/I^^^^^^^^ 
**«»lM«i'dtfe//'  -The d^fenddnt then  said,^  ^l4mmik;l  '^''  '"l^!^''' 
afiWfe^tBelxtoksi  but  I  haVfeorderanot  to«4*4iv:ii»liH''  in^A.^-.u  ^r.lt 
and  a  moment  afterwards  added,  "  Bennett  may  see  them  ,  *"  ";"»^,''^' : 
•fcjriterfhif *lo  the  testry,*'  (expiainins;  iipbn'ienq(fi)9V''tbQf  <''  v'^i^iT 
he  meant  the  select  vestry,  who  had  consented  to  meet  >'oi>.u[ 

at  short  notice  should  the  plamtiff  apply  for  mspeOioiiri*  j.  >..<  .n  on:^. 


•J 


°;^i,ifiA  fljQ  fJ^findaiit  ^aid,  tha^  he  ^ad;bi^4ew  ^<>t  .Kq  ^w/;v 
'^ffli^W'tBetn'.-  Arate  wasaHowed  oil  the  l7tbJlf/tjrl8Wji"^^  ^'^^^  ^^^-' 
f>lflpd  published  in  church  on  the  20th,  in  the  form  fol- 
lowing ! 


^«»  :^CiBa9BCa£liaClMELifAS3rBin^i 


Jpirangb^/^'EUs  JkgbA^ydonetii^bdHierU  vlMr  dir>ii 

ftvllmthJfi  1Eh«iieBtfprBciidiii^nfftt^^lisdi'bae^)«l»clt 
Ike  aifa  ja^Kranbh  ],^tta^.'idnd  tiubHshcttHbnvtlie  Mtfli 

^eauionslnteffveDeokfbettrefd  the^iiUe  <ilHti^\fef\Ml^  tei& 
^lAidtaupgieDcfeiiiflDt  ^tWisaki^    Upom thirfefi(iriic»<lt 

becri;dggtieTedby)U)edefftDd£it's  T^fdMil  Cd  pMoe^^ 
Sits^  ^9oiild:iiot  matntaiMp'thtt  «etiM  imilfaili'  tb^U?  (Sft^) 
Ojfti  &  a*,  ^hacb  girei  tbe'  penalty  wthe  pAAy  aggri«^^f 
and  SjinttfM^  v.  JBii&msdn(a)  wa9  fxtedt  aihA  otf  ^tttf 
aiih4»ity  ofitbat  case,  but  against  kia  own  •dj^iiffbiV^ 
learned  Jtidg^  dnreoted  a  nmaait,  but  iteseryed'Hfctorfgj^ 
tp  ths^ntfff  to  rater  a  Tevdiot  for  the  {^eMliy;  ^ff^iii 
Cowtshoi^  be  of  opiDion  that  the  )i>laititMrwai^a(^pii^ 
grieved  irkhinthe  meaning  of  the  statute.  In  >j(£idk(tfv 
nttiateraii  Ia$t^  a  rule  niai  was  obtained  is^y  CampbM'  ^'^^^ 

:.-,.,'.  '  '     -.  -iir 

f^lhrntumj  IjuiUm  Serjt.5  and  Jusfir^  sihevt^  civbMfj 
Thaw  <raa  no  legal  demand  made  by  the  f»laintiff  M^ 
iinpcet  themte.  It  is  quite  dear,  that  tfce  dettiMdHf 
^m  ttttDiuey,  who  was  not  an  inhabitant  of  lK«^|^aH^^ 
wia  not  sdffloieikL  And  the  subs^queht '  deiilttud'^ill^ 
by^dse  iUaibtiflP'(ai6oettit>anied  by  the  attom^)  wl»^iidt%(' 
oam^I}in<ft^^ih  tb^  statnte  \1  Q*%.  ir;9;  t^il^^Mdi^ 
die  latter  had  ne^  right  to  inspect  the  rM)^  ali»th«  d^fcM'^ 
atifwae  relquiredto  permictbe  plaiMiifftod'iiis'^lldffii^ 
tar  inspect  the  rate.  Ncdther  did  thu  'denlaipid^pbiitf  l^^j|l»q 
ctficaily  to  any  pMaenlat  ratev  S^ondfyi^Ue^  sMMl^ 
giyes^tbp  p«lial^  to^be  party "egg^rii^i^;^  N&#'%«re^6tP 
IlhKbdtf  Wtefviet  aggt4«ire4  byttbert^efilteiiPtb  j^fbdW^iami 

rate, 


iJMfU'^aMtaiUMrjMiDECaEaiL^V.  w. 


JMi^iofomivUh^tabdiBf^ieiicb/iqite  HH. 

bypaihid  id  tbevnteij«qssiobs.iii  lyeiiMikiwIp  tWrtfovi^ 
•tifMT^  a^gtici#edtrwit)»ini)l)heifidsBmgiidf  tlWiislaiiilH 

l^bKottion  of  ^Ibe  ittte^.&r;ltilraB{|iot)«d!itaBdiB(tliftinelicte 
AMit^«.rfiito»  i«ra9>  ftUbwed  by.tlie<  jtidbaak  -  FeunUjr^ 
lb0jMMantf$  jofpsal  ms  noAjaltoolnte^  botqnicficdli 
Iffiliaitold  di^pkiftiff  thaliihe^inigbK  insp^        nottt 

$Gt5Al>  -  'FiftbljTi  an  afftioa  is  noC  matmaiaable  ^sixm 
^  4>vime«r  wiiO'  aria  imdectbejdurcQlionftiof.a  aelitot 
^9fi|ti>  3f  ti»  58  G.^.  c6aw  f.6«  the  vestrjr  hi^m 
pftW^'to  prd(^  howr  the  booka  may  be  ke|M)  and  Um 
4Qt994^i}t>wa»  Justified  la  refuaing  to  ptfodu^a  thft/rali|- 
i|f  jbp  flct^  ttoder  the  direcUoos  of  tbe- vestrji  B^aides^ 
1^1  A<^  bav^  appointed  any  partioular  plaoe  for  deporit^ 
ix\g  {^  books,  tlie  housa  of  the  aflfiistaot  oTamcori would 
Bot  naoesAuily  be  the  f^top&c  jdace  to  ooake  the  demaadr 
The  defendant  stated,  that  the  plaintiff  might  see  the 
fa^qlfia.  a|  the  select,  vestry.  He  ought  to  have  aaked  for 
ao  ipsp^^tipn.fit  t)ie  ve^ry  room,  where  ihe  selaol  vestry 
^#  I W^0^  \  But.  thU  action  is.  not  ntaintainaUe  agaopBl ' 
^Htl4fi^ndtn|,  yrko  waa  proved  to  be  an  asablsntiaireff^ 
fmitWP9V^^  by  «>aei^(  vestry.  The  pUbtlff  camoaijp 
ll^j#Rti(l«d  to.  recover  on .  tinise  oewmts  ^thioitdfeaslibv 
tJus/^p^l^taaassiatantoFeraeer^  Niy<¥.iha8tatii£fl43rba£ 
^Sifelifr  %^fi^.^i^yovii^  the  appoinUneotiotf  aasiaiani 
o^^fmmi  bMt  it^dcw  nol  makft.  thflot  Balpl^i  te/aiijr 
pSP^tt  .f(^r»,ffifHsipg  .  t<^  d^titerVtha  ncco^ntm^n  Tim 
<|fi9tfk  1^1  Gf^^i^^  ?•- >  8.  only.  Mitiieitfs  the  owrniihr  or 

(a)  3i9;^(n058. 

fills 


ctoMtnd  b;f  Ihef  ^MtiAfTtd  irMpe^tl^  a  sp^^ii''^ii^;''iKi^ 
cMKftigfi  hfe  tttt^mey  Md  Uc^ri^  to  ^cb  t^iyAStM^ 
he  might  lawfully  ntMm^htff  tli^  (ihttlHlf 'H^^ctfd&i^'Wr 
prove  the  refusal,  if  such  refusal  was  made.  The  de- 
frtlmtf  '*my,  to'  be  dibwed-  td  fe^j^t^  «te  k*A^''!ftat 
AMst  hi^e^lfefef red  t6  th^  fatefn^ijiiebtibh,  H^Ot^it^tSi 
etilyMdne  tiieii  in  existence.  Nfext,  the  [{faiirfliPHkiiTf 
party  aggrieved  within  fte  meaning  of  iftfe'-ktatUt^'^lb? 
ihe^WhhhoIdtvigthetnspectioii  of  tlie  At^^^VlfltA^fi 
ptaitidff  hfid  A  TigM,  was  in  itsetf  an  injury:  'Efifii^'VS 
Bobinsm  was deoMed^n  the  ground thatthepRtenfflfrWi 
not  made  bis  demand  M  a  reasbn^Me  timt^^ncF^^^fiMB^ 
and  tb«  dicta  of  two  of  the  learned  Jtrdges/tUit^^l^' 
tfhBi:%biA\6fr  a  rated  inhabitant  to  ihsfpeict^d'^tte  WiiS 
griMiM^^  isnnnot  be  supported:  fbr  if  h-'ft^HiSsk^ 
tbit  a  pAlt^-to  inspect  the  rate,  M  dfdert6  {iMi^ifefrS'W 
BlMtoft'  of  appeal.  The  rate  was  dtf 7" 'ptibHsli^y  W 
ti^  Mttite  only  t^uires  that  ndtf6e^  ihikfl  W'^i^eUf  df 
IT  Mde  allowed  by  the  jtistt^,  -antf  tbiit  W'SiOilS! 
BMid(es»  ii  Is  not  competent  to  «h«  ^eiyidaik'te^'i)^ 
Cbatflie' rate 'was  not  regularly  pubHshiid.*-**Hf  H^stffi^ 
^nttbirt  lAiere  wa»  a  rate^  de  fa^^  and ^fAtt^c^^ 
aeer  tmited  )fr  as  an  avdHfebM  fatt*,  M  'brdi*r  lio'  glviPdUl^ 
itihabkantJ  right  (b  Inspect  it  -Th^e'WKs'lflsi^^mM^ 
wftMM  th^' statute)  fer'th^  dtE^f^dHnt  i^^[ttMid^AU  JMAi^ 
ttffto  gobdbfe  tte  Meet  Ti^^y.  ^«Hhlif  tf^bMHOMf' 
wMoh  be  had  no  right  to  hnt^oiie,  dti&;'HhMlR^*'eli!^ 
refoaaFwaib  a^^wfeli  ^Tli^fl^  ic^tfe^^e^ilbir'^aftt^ 

assistani 


awblnpt  QTi^r^eer^  a^d^^i^  Mwt  iibj^Mioii  iffU^^npfMHI' 
upon  the  record,  und  mffj  be  ft^f^^ut^  of  a  .moliQinT^l 
arrest  of  judgment.  But  that  statute  imposes  the  penalty 
pp,:«py  churcbipra^rflvn  or  Qventt«r  aqthorji^  lof^ke 
c^fe  of  the  poof.  The  d^pdaiM  In^ri^  mt^  m  oimni^M 
ail^^i^^  faff  the  4eWct  vestry  to  taka  cfire^  i|i«-f«i9i% 
f9^.^a^  tberffore  subjea  to  the  peulty^  •  m( 

,  ^TLSY  J.  In  the  course  oftb^ai^ument^iK  quesiioiHl 
h^^  iKm  Jprpsent^ii  pn  one  only  of  wbigh  we^h«te  j^M 
^][,4^i^tt.  We  will  Arst  dispose  of  the  otbetfs  in  ^nr% 
F^t,,]f^e^preseiice  of  the  attovney  bas>bew  mad#^M 
o^gief|^pfi,,tQ  the  node  of  making  the  demand;  trnd^'it  hi 
ii^\  tl)^4,  jiot  bi^ng  a  paiishk>neF,  he  and  the  ptaidtl^^ 
^fjgififtp^Iy  required  the  defendMit  to  |^ve  them  irfy 
sgiKjHoi^  Bot  U  appeared  in  the  eoorse  of  the  ^videnesr 
d^t.;t!^  a^pro^  hadieaKpIained  t^  the  defendant  l)l«t>ik% 
njjfe^  %  jaspection  qq  behalf  of  Mr.  JB«fiiM#  bis  isiiwtS 
Sj^t^  alt|ipn^  by  thestatnte  1 7  G.3.  <u8.  «.S.m  i^habiHOH 
a^<^  is  entitled  to  inspect  the  rate,  yet  bis  attor^^y,  of 
1^  Q^h^  person,  may^^o  with  him  to  make  tbefdema^ 
o;r  1/1)1  .case  of  «&•  improper  refusal,  how  can  tho  demaadr 
hf^j)|BpT$td?  Secondly,  X  think  the  plaini^  wHsapirty. 
Sjggri^efL  I  Dere  the  plainUff  had  a  right  \0  j^e^.  ibS 
n^t^  ip  ^fder.  to  satisfy  liinself  whether  he  was  t^vAf- 
li^vffj^^f  and  .whether  other  partiea  were  iKses^det. 
^oir^tQ  ^  fMH  value,  or  whelbcar  be  was  ev^nrntad^  and 
^j1W?^iftn  v«  wrefgfuJIj^  denied  hiiP'  l^F^lj!!  H, 
is,^ l^t;. t^e  wai^no ppfqper fp^Wic^tiofi^ m  iriiwAy. 
l)^|{fl^  ttif  Bpt^ce.dfd  n^eiata  .tipat^he  ral|e  had  btsm 
•»)!fi^»ltrM  w»«??^  *«*  *»  woplAJie  ^5a|kcifldiMh#itfc*. 

.....  '  All 
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1M7.       AU  4lwt  fo^Mitet^  ^MlMlfte  il  ii  ill   ii>  iifi 


£j»WAUMil| 


ih^'Pwr  In.' 

fiv  die  vdktf  0f  the,  pm&^mHawmi^hy  «he  i 

tUoiml;  awl  that  4io  rale  chdl  iie  reputed  nIMt 

WjWrimrt^  to  ee  to  ooUect  eui  wise  tbe 

simIi  neliee  AbU  hmrn  faces  pftaJ!* '  U/ 

that  notice  shall  be  given  **  that  the  rate  has 

t)|o«^d»''  but  ^^  qf  m>eiytuie  mikmatr 

deie  beie»    It  unmk'hm^  been  i»  ttct  aUnraii^Mf  *tf 

fwUki^fcUNi.  would  be  uaelm.    A  aetioe  4lwt;gi  ait^afca 

about  to  be  oolleeted,  ex  neceaaitate  i 

bmn  allowed.     Fourthly,  tke  objeekkm .  tfaaHH 

not  a  aufficieot  demiind,  is  aaanered  fafibaiiitt  i 

plaiiltiff  aaked  for  ike  rate.    TheoawatJiD^ 

at  the  time  of  sueh .  demand  esaaqpt- 

pttUiafaed  in  church  on.  the  20th  of  Mtgft  and  < 

waa  made  on  the  28d.    Fifthly,  it  is  said  that  ike4«* 

&aal  «ae  wt  dwolote,  becauae  tim  books  .iifiisiMlid 

la  jbe  {ifodnced  nt  tbe  vestfj.     But  if  »  partfiMila 

iraitedwitb  the. Dale  has.no  vigfat  toiiaMHt'OibflilaMb 

tli«n  a  refiiaal  qaaU&ed  by  sudi  tenns  jb  Jieehmumai 

r%^t  taiasist  on,  is  an  unlawful  raiisal;  amliaiiiti>t*y< 

eaaunii^  the  ofiaiee  of  not  peimitting  thojparialtf  aaaaiiilST 

inqiaet,the4nate  within -the  woids^4hkiaot#f  ipbiliBVMiiis 

T>fk«OQiainipgiqwslspn  on  ^bieh  w-iinnlHi  uifttfhfftmi 

t)teidefa9daiUraa«M«tattt«iBnear  haiialiii  mkhiaUkmkm 

]^#iMfwairtiBWiithait<m.iia>rtnnri€ 
itiUbiMtiniiiftnyirmhgli  in  ihi  iMMi  fihi  i  i^i  ilnltr 


IV.  MS 

art 

Mu  fKrimft  ifc>riit«X  BBMi  oiirwMtn  iiitiiinlhi  ■niMiiy  nf 

k  aiMamt-nL    Tb».  kw  knows  what  an  weiftMir  li, 

I  talitdah»«ofekiMi^wiiariiAaaMfll8Maven«i»     Ho 

I J  lia|c»hB  itpp^tad  (podittUy  lo  d(»  aU  tbo  bosiMBii  of  m 

.te<'»tdBpiity»  or  ooly  toko^  die  oeoonittt  M 
otW  poitkwiar  bonoms.  If  it  wore  fall  dny 
mU^t^t  Am  MiB  vrfiioh  an  overseer  ia  bouod  M  do^  tlieo 
baianghl  to  faaiie  prodoeed  tbe  rale.  A  jury  mustde* 
^db  mmkf  jWMtaiwng  the  nalore  of  hie  diHy- 
br:>     >  CWr.  odtMaAl 

-d'k<*i:  ..... 

h^flftKvr  Jb '  "Ilie  ^aealioD  reserved  far  oor  iooaMei" 
aliBQ|«oa4  irfieflier  tiiis  aetioa  was  mmtainable  agifintS 
t)w*tftndnttft  OP  ossiataat  ooenMr»  onpoiiited  wa4ar 4ui 
rtatofeoSdG^  €wl&  5. 7*  wbkh  enacts  <' that  it  shalH^ 
l|#MiiBdibiiihabitaitts  of  aaypMriah,  in  veatiyottemUod,' 
loilBiMlonjppegwMt  to. be  assiilaB6o««iaeer  of  tbe  poorof^ 
and  to  defeamiiDo  and  specify  die  dutiaa*t0 
(BOOPlted;  mad  emry  >fmam  '^ao  o|tpaloied 
itiobnaetrokatt  ho>giithofitad«to>^o»<oa6  -ailsodi 
of  Ibo  ofida  of  wiosoer/of4ho  pM»K* 
j^  icaoMDMlMNf  M-40MigMf^ 
^fti%»<»ott4iiihia^oad^jiaftiaiiii,^ 
^  ba^cxMHtd  ^  aoy  »idii<#yiti»urtii»r 


Vol.  VIL  Q  q  tennine 


JSawrjint. 
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IMT.  tembie  land  spedfy  tbe  dbti^  ip.JietdpeifMm^  ^fi» 
asMfitant  overacier.  It  did  ilot  ^p^ior  npo^  tW  t^rW» 
ivbat  duties  the  de&ndamt  Irat  Ubbb  lo^^ffiHTitH.;  He 
4nay  be  liable  to  perSbrm  all  pr  oidy  iMMof^tlMtdtttiea 
of  overseer.  It  rnual  depend  on  tbe  nature  of  Us 
^)poixitmeDt,  therefcrey  ivbether  ir  was  |iait  Of  hit  duty 
to  exhibit  the  rate  to  the  plaintiff  in  tbis  ^dfefn  Thore 
baviog  been  no  evidenee  to  shew  ihat  it  tf»^)m  4ll4r  9B 
assisttot  overseer  to  produce  th^tad^  thair»se#»ttHRg> 
down  to  another  jury,  in  order  that  the  natii^  ,of  his 
*  duties  may  be  ascertained*  If  the  jury^illfi^uppa 
the  evidence  that  it  was  part  of  the  dii^  of  ^detwdin>, 
as  assistant  overseer,  to  produce  the  rate,  hq!wl|.  be 
liable  to  the  penalty.  The  rule  for  a  new  trial  must, 
therefore^  be  made  absdute. 

Rule  absolute  (lO- 

{a)  At  the  second  trial,  before  Park  J.,  mt  the  Spring  aMiM  ISSS,  m 
•ddltion  to  Ae  evidence  ghRiii  aft  the  UtnmnUl,  Sl.m^qpcm4  tliaftte 
plaintiff  had  ghren  the  defeodant  notice  to  produce  his  appoiotnieiit  to 
the  office  of  assiatant  overseer.  The  defendant's  counsel  refused  to  pro- 
duce it.  The  learned  J  udge  left  It  to  the  jufy,  to  itdkr  fihiA  th^  Mtedact 
.of  the  defendant  when  the  rate  was  demanded  of  %iim  i^^A  jpfpfip  t^iect 
of  the  non-production  of  his  appointment,  that  it  was  part  of  ^u  duly,  as 
assisunt  overseer,  to  produce  the  rate.  The  jury  found  a  wdictTor  the 
plaintiff  on  thoee  counts  which  chatged  tbe  dcfeotatds  i 


Parker  against  Edwards. 


''i:. 


^^to^kT  ^^^^  ^^  ^  Afomt  ddlon  A^ilst  ihB- ^taSi^amdna, 
ipectaiatewas  and  the  Circumstances  differed  only  in  this  respesl^ 
overseer  on  hia  that  the  plaintiff  on  the  1st  otjme  went  to  the  defeud- 
MflT!^^  ^^^^»  htnust^  and  wm'  iQfarffledtly'IlM>HMBl)iaA^llftjirffi 

rcfttsed  to  allow  the  in«pecti6n,  hut  not  on  the 'ground '(6iA' it' wai^lfa^vlffintCA  foHiniu 
bottse  for  that  pnrpOKt  HeM*  in  an  action ji^aiQ8t,hi|ii  kr  tha  rcfoaal,  ibaft  thb  waa  a 

not 


-SVWAI 


Mt.fil  bMAieyiblit  <ti4  Said 'SO^ot  40Q  yaris  diatnt  1897. 
irtxta  bk  (the  defendWi'tf)  kouft.  ^  Theirtnitiff  Uien  west 
ti>  the^eldandtav  tbe defendMt,  «iid  tfaem dcm«id«d 
Bgk'iMpmtioa  of  tfa«  nte;  (be'deftnd^Bt  iitfiised  to  pro- 
dac^  it^  «ierely  saying  tbM  be  bad  oflieni  »at  to  «h*w 
it  In  addMoft  to  those  objactioas  wbich  ««Te  made  to 
<be  plaiatiff^B  right  of  i^coveiy  in  Bmmed  v*  JEAmn-di^ 
i$  vas^  bidbtad  in  this  ca$a,  that  the  demand  waa  n^ 
.^MBB0i«iiit»  4)«oattsa  it  bad  not  been  m$de  at  the  boose  pf 
tbe^oveiMer*  The  plaintiff  was  qonooited  for  the  same 
«ai|§ekd  in  BeMfiHy.  EdmrdB,  and  in  la«t  t$roi  Cmp" 
Ml'  obtained  a  rule  nbi  to  ^nter  a  vevdiet  to9  the 
pfaiioliff. 

Tauntan,  UidUm  Serjt,  and  Justicej  eliewed  cause. 
The' demand  ought  to  have  been  made  on  the  overseer 
1^  bis.hpuse^  where  the  rate  books  are  usually  deposited. 
TIier%  wnoobligEition  on  an  overseer  to  be  always  at 
home  to  give  inspection  to  the  inhabitants,  tnuch  less 
lo  have  the  nUe  with  him  in  any  place  wherever  a 
Yated  hihabitant  may  demand  it  Spencelet/  v.  JRobin^ 
^(^z)  shews  that  the  house  of  the  overseer  is  the  place 
whem  the  demand  ought  to  be  made.  Unless  it  be 
held  that  the  overseer  was  bound  to  go  back  at  once 
and  exhibit  the  rate,  this  demand  was  not  proper;  he 
might,  on  the  same  principle,  be  called  upon  to  go  five 
miles  as  well  as  a  hundred  yards.  The  party  should 
bavh.sii^ilgbt  bim  at  home,  and  repeated  the  demand        •  • 

^MBpi'il  r  ill    r  .    .  >  . 

-LfHJ  .!>  M.(j  (ii     /•  '     •  '  ' ♦  . 

..LCat^pUlimd'PMpqiii  in:  support  of  tbe.mkw    Th^  , 

llfP^^.M}^^  that  a r^sonable demand  ^ 

:oj  Qq  8  should 
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the  owiier^  hou^  «nyd  u0po*U«  preinkes^    <  1  ir  .^w- 

Biun^Bv  J^  I  lbink.thi$  demand  wnsiMd^itftt-^l^ 
reasonable  place.  The  defeodanlr  wb3-  o&lMi^OfMp i»)^ 
mises,  and  near  his  residence  at  the  time  of  the  deinandy 
and  he  did  aotobjetil  to  produce  the  rale  oft  lihe^i^nd 
that  it  was  inooaffenient  to  him  (o  go  hotne.  Lettli4ft 
be  the  same  rule  as  in  the  other  case. ..  «  '  •  :  ^ 

Rule  absolute  for  a  new  tiKA 

(a)  SB.iCSSB.  '" 

'      .;    »!.•  v.: 
The  Jimeagamsi  The  Inhabitants  lol^'  •  ^v 

WhITNA«SI«  :n..  •     M'ti:   n 

^esutute        ritON  an  appeal  against  an  order  of  two  justices,* 

f.  5.  enacts,  whereby  J.  Edgingion  and  his  family  were  removeir 

that  no  trades-     ^  •     ,  '  * '    a  'lxh  ihj 

man,  artificer,     from  the  parish  of  Rudford  Semele,  to  the  parish  of  Whii^ 

bourer,orany    nash,  both  in  the  county  of  Winx/cA;  the  sessions  con-^ 

e^wl*8halldoor  ^J*n^ed  the  Order,  subject  to  the  opinion  of  this  Court 

V^^lZur.  onthefoilowingcase:-  '  '    :'' ''^' 

work^thdr         '^'^^  pauper, .  who  was  legally  setded  by  par^RtB^fe.yi 

ordinary  caiu      thc  parish  of  BuM^rd  Semek,  was  offered  by  hit  fatben 

iDg  on  the  ■  "^ 

Lord',  day,        tb  one  Cook,  of  the  parish  of  Wfiitnash^  on  Suhdayr^^ 

andsubjecU  i_   a\      »      '  '      '■"b««V>'' 

parties  offend-  12th  OctoQcr  181 7y  as  w^ggoper^s  boy,  and  wm  .bii^pd. 
ly^  HeidTtbat   bj  Cioo*  on  that  day  for  a  year.    The  panpet^  tr^tlnttf 

this sUtttte only  '  *     •  -.•■..<         ...,..,..  ...,,-,    .,.•.»  •  'no.i  ^an 

prohibits  labour,  hj^iMlMt  or  vmh  clone  jp  Um  o^ucsq  «f  i^  «Mi*^-9ViliMi^MHMlPt^Hk» 
therefore,  that  a  contract  of  hiriug  made  on  a  Sunday  between  a  farm^  ,Mnd  VtSguttK 
for  a  year,  was  ▼aUd,  and  that  a  sertice  under  it  conferred  a  seiftetnent."  "' '" '  ^TTD-^.rvrp. 


m^^'  die  fibore  iMiHion^i  bMngi  iit-^c  pttk-ibb' >olr     Jj^tT* 

MmitoteJs^i^ii^  die  Kill  '^  <W/(«^  $A  ah6  fdknfhiff       iisirfntf 

TlMlBbUiH- 
yMi^  CSi^ ^»vis  a-firrtner^yeri^g in th^ptfrMi ef  fKMr^       nuof 

nask^  and  has  b«eM  d^acd  tw«lueMMd».    Tb«  pttopttf     ^"""^ 

worked  for  different  persons  in  the  parish  of  Rudford 

Snteley  ^alaboui^r  hi  bttsbahdrjs  both  bef^^tfs*  «od 

lAflr  flM  bSrtng  in  queBtion.  t    '  .         . 

'i^dbttv  imtf  jFMI  hi  dD{^p<Mt  of  tfie  or disr  of  sMions* 
Th^'ijoctBtion  is,  Whether  a  hiring  on  s  iSmAzy  is  a 
valid  huring  or  not  4)y  the  statotl^  39  Cur.  C.  <7«  ?•  5.1;  {a). 
Il'Jttay4Bfe'ton€eded,  that  if  the  making  of  the  contract 
of  hiring  subjected  the  pardes  to  the  penalty  imposed 
by  the  act,  the  contract  was  void.  But  this  is  not  a 
case  within  the  words  or  the  mischief  contemplated 
by  the  legislature.  The  object  of  the  act  was  to  pre- 
vent tradesmen  land  other  persons  of  inferior  condition 
in  life  from  doing  their  daily  work  or  business  on 
Sundays^  and,  therefore,  persons  of  th^t  description  ^e 
prohibited  from  doing  any  worldly  labour,  business^ 
OfT  wprV  of  their  ordinary  callings  on  a  Sunday,  Now> 
the  ordinary  calling  of  a  man  is  that  daily  occupation 
by  wl^ich  he.gains  his  livelihood.  The  ordinary  calling 
of  the  pauper  was  the  performance  of  his  daily  work; 

(a)  Section  1.  of  that  Btatate  cuftcts,  «  That  all  and  erary  person  and  .     i 

pcf^MHrtiMfkoefbr  ibalU  on  amy  Loi^'a  daj>  ipply'thems^lTM  t#  thft 
otecrvaticm  of  the  mne  by  eieidfing  themaelvfis  therapn  hx  the  dutiea  of. 
piety  and  true  religion,  publicly  and  privately ;  and  that  no  tradesman, 
artificer,  workman,  labourer,  or  other  person  wbatsoerer,  shall  do  or  exer- 
die  apy  ;1f^}^  hhwr,  boslhesi,  or  work  of  Hieir  ordinal  calling  v^paa 
ttte  Loid'a  day,  or  any  part  thereof  (work  of  necenity  and  diarity  only         .     . 
eictpt«4^«iidilart  0viiry  pvnoA  Mn|p  Of  tlM  ago  of  fourteen  yean  or 
up^e^i^  off^dlngtii  the  )p/emises,  ahaU|  for  every  such  ofTenccv  forfeit  the    .  ^[ 
warn  oCilTO  ihillinga.** 

Q  q  3  the 


raiikk       ti  contract  of  hiring  Ibi*  h  ytktj'  una  horihe  ^cWwSr 


^C8  <«;  ht)our,  business,  o^  ^fk'  of  file  i^ll^  ^diMioir'rf 
W.nirfisfr.  ^ijii^  jijg  mastor  br  sijrvant  ^KiHW,  ite  stiattitf'fai* 
i)oses  die  peflaky  upofn  *pfe<^«tt  b^iig  bf  il*4gfe  <^ 
fofltteeri  yeart.  Nbw  *i6re  it  dbtis^  nttt  'app^  ^OiMi'tk* 
pauper  had  attained  that  dge,  schi  if  hd  lilMl  ncij^ANsfe 
he  was  not  guilty  of  any  otfence  witfahi  the  tJcti'  kM  tiie 
cdntract  was  not  void.  ''  •'    *  ' 

Goulbum  and  Pennington  contra.  TM6  ccttlract-^ 
hiring  was  illegal  and  void,  and  no  settieiiieiit  Wtb  grikied 
by  a  service  under  it  The  statute  Sk^W.^'M.  cl%l, 
5. 7.  requires  that  a  person  shall  be  ^^lan^fiU^  MMl; 
and  the  statute  ^9  Car.  2.  c.7.  expressly  etj^AS'^i^iM^ 
person  and  persons  whatsoever,  (not  me^tNilttj;  pcwfcMs 
who  have  an  ordinary  calling,)  to  apjdy  t!hcra»^W*^ 
ihh  observance  of  religions  dudes,  ^*  perMidy  tiil#  (iti^ 
vately;**  and  profhibits  any  tradesman,  ardfitteiif'^*^- 
man,  labourer,  or  other  person  whatjioevct*,  ''frwii^Ae 
exercise"  of  any  worldly  labour,  bositiess,  &[  wMi^ 
their  ordinary  calling.  In  FenneU^.  EiSSer{^iit^mm 
laid  down  by  BayUy  J.  that  the  statute  applies  to  acts 
which  do  not  meet  the  public  dye,  but  wM^  iftHifrfere 
with  a*tnan*s  religious  duties.  The  wofds  ^<  #oiridIy 
labour,  business,  or  work  of  their  ordinety  ^ssiUitf^" 
are  tom  to  be* censtroed  eolleetivriy,  hm.^^bifiaiaiMAjy 
and  <hg  cbhtract  in  this  cfase  ^ai  wor1d]y^l»ft<Ai^  *8ito 
if  it  was  not  in  the  coarse  of  die  ordinaty  €iiBiiig  of 
the  parties  m^rng  It.  In  SMM  r.  Spatr^tfm^i'  iriflteb 
is  a  very  strong  Case,  (for  there'  tb^  part^,  at  'liiAilose 

(a)  BB.^  C.406.        ^  (6)  Amn^  iL  ' 

reqneal 
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rmqi(MbiA^49ntf9fit,  |v:fs  enteVe^  iutobi  va9  ^aUgwed  to  18S7. 

talM  idvmMge  pf  l}is  awfl  9;roifg,  apd  set  U  aside.)  ""^^ 

J*wfe  J.  '4#ys»  y  t)9f^  e^piresiiiop^  *  any  wn-ld^  kfbour^'  against' 

cai^ipt  jne/i^l^fia^d  tq  i^.  i9fxx>  affUnaryi  callings  but  anuof 


:*P  «F  .bH*fPffP  hfii.JWy  9»ny  pn,  whether  it 
be  4§f^li.  j^r^j^f J.  qyll^  9>;;Q0t."  ,  Bfity  secondly,  the 
ntPtBff  iJ>*w.w#s,45W>y  **,]bflp8ine^  in  the  ordinary 
cffti^bZ  V  W^  ol  thi^  master  as  pf  the  pauper.  As  to 
H^ff^m^p  it  ja  a, part  of  the  ordinary  calling  of  a  for- 
mer to  hire  labourers  and  forming  servants;  it  is  an  act 
without  which  the  business  of  a  farmer  cannot  be  carried 
on,  i,4ji^  SP  f s  to  the  pauper^  who  was  a  ** labourer^* 
api^.jwi!ll^xk  the  express  words  of  the  statute,  he  could 
fipt  cfifi|r  .on  his  o^inary  calling  of  labour  without 
^ifiqg  hiflfs^f.  Suppose  he  h<Mi  hired  himself  on  Sunday 
.^^.th§^.d|^j9  workt  could  he  have  sued  on  such  a  con- 
QgiAt  ?.  f  94  <^^  ^  ^\9^  toy  difference  whether  t^e  con- 
Iraf^^bf^  fjsfo;  s^  day,  a  month,  or  a  year?  It  is  ^ually 
.t^  9gfiia  his  .ordinary  calUngi  for  without  it  his  ordin^oy 
ipf^yyipg. could  not  be  carried  on.  It  is  a  contract  in 
wt)^pn  the  pne  side  there  is  labour^  and  on  the  other 
n)|)nw>  ^4  1^^^  made  on  the  Sunday^  is  within  both 
the  w^Tfls  fud  spirit  of  the  act. 

fiS^yL^Y^Jf    The  act  of  parliament  qught  ,to  be. so 
cwstrucd^ai^^^  adyance  the  objects  conteinplated  by 

.t}w.lfaip^l^>^  ^^^  W^  ^  ^  ^^  ^^^  ^^^7  ^9^^  ^ 

hMlMlif  r4pi#  ^n  th^  Lord's  day  iUega/.  Tj^e  words  of 
n  4i^  t$»^tnt/9i  ac^  **  that  po  tcadesman,  artificeri  workman, 
:.  lafygfff^,  pg  qAi&:  (i^so^  wjbatsoever  shall  do  or  exarcise 

My  ^T!fr^'  M'x^ur,  bnsiiief^  or.wprk,  of  their  ordinary 
°^«lMpnifc ,  m«»  ^  Lpf 4'«  4«0f-"    Now  if  the  l^^ature 

had  intei^4^  to  embrace  evexy  descriptipn  of  persons, 
:.r^^  Q  q  4  and 


<tiBBEgQga»CHAgLM-ifc8-3rMtMy 


MOeAaryds  nkkeiui(^niBMtiHtJbDoof>befferaI  'iWses^af 
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pttEsoB  wliBtfever  sboddidatangrivoilt  or  hkHomsioofthb 
Boid's  d^.  U  Ihe  emdtmeneluKi  faeM  intedd€)bl0^ 
gmeml^  tbelefpslatittreiroiU  ImetiBidgaieraHiirvvdslkA; 
hoi^been  ai^edlhat  th^  vnMa-**  worUIy  fatbomV  biiaiiie94^ 
orirGktki  of  their  ordinary  €aUiiig%'^  ate  to  be^fcnstmedr 
dJBguncbmljt;/  The  true  constrQctioiraftlieiciatiBeiaii^ 
pears  to  me  to  be,  that  die  pertons  tkere  nendbiiedrshfA 
not,  on  the  Lord's  day,  do  or  exercise  any  labour  of  their 
ovdinirycidHng^  any' business  df  iheir:  ordinary  xbHU^ 
or  any  ^ansk.off^ir  onlinaiy  calling.  Tke  hiri^^  oimr 
simpant'';  ao^BiS'  ta  fidl  piN)periy  within  the  ibeaning^ot 
thewonJ^ittHMess.  «And  if  the  ttue  'constrnction^tbtr 
adt'be^^lkatfev^ry  descri^on  of  bosioess  is.  firahflnted^; 
afti^odtnicts  .whatevier  mode  on  a  Sunday  wUbsymdii 
rtimk  thalithat  ivis  not  the  intuition  of  Aw  fegisUtuoel^ 
Rdigloaatid'pietjf.do  not  require  that  evcfy  inocnWt'a& 
evtfjrljSuiii&Qiishdidd.be  dewted  tothepBrfehfiandrofi 
rtU^igms^  exerdses^  Ta  a  Kasofisible  degree^  a^nfamibajh 
ott/tbat 'day  ><ioBBider  hts  own  oonditbn  and  "tfiat  df  W) 
nsigBboDCt.  nUdl^tnay.dD  adts  benefioiid  to  htmael^  sN*ir 
ca}ciilatcd>'^to  promote  the  Htomfert  <if;hia*iiei^hlMran/ 
I-aHoolTopiaiaD  <tfailt/ti|is  adtMof  paiiiameiit  dote'flnl!f>rDii 
faibtlirlabDllf^ 'baaiiiess^'  on^woi-lb  of  ^eyeijr'deKMptliBii 
aBd^ftfaat^thei  Wnng^i  a  servam  by-s«  iar^ 
de^igw^tiwMkJX'^Jdmm^^^km'A^  irtirffilig  dFtks) 
aetfrof  fpat&dlent.  *  I  duo:  think  thatiifcii  votriUboaf^. 
biotiiHas^  (XMrntiA  oE-  tlie  mdkmjfitaiiiiafl  tof  ihai  Anmahf 
Ifaj^Ilike  weiy:  idthcir  ,peiden  .-^tto^  reqmred' soevsttl^^ 
most  hii»iihtiihu:  Th63  tiThe  icK>hstriicfiiia}  qfixii■lk1W0■db^ 
vioTifirf?  «« ordinary 


iKMfiBlEiSAHJSIMJKl'dnOBOBflmklKr.  tol 
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bQtilHie^IiitIvthBrpri«Mii7:diiABK(9f'jbei  caUbgrMng 
flrtoKMtttnnied  ^aiimi}i' Tkmi  MB^shthkk  Jtre  npoited 
drflyion^aMsUjil  id  Ae#coiiaiaiof>liade  m^iiafliiieai/'aMf 
pchi»df'll»!or<KBd^jcdEb'i^/d6i&  ini^  tkercWdg  taoH 
tAdettcr/itesHifiVy  irat  'tbd  Uring *cf taisBttanl  (tocvuif 

liBocds^^ricFor  tbese  rewmsyl  fniLfdf  •opiiiidiiMhlil>4bB> 
ecfitnHKti;iof''birkig  ia  'iUs.  «ase>  was  .faIidi/:«adl/(CQ»b 
iitqitrihiiycihat jfc  settigiBcol^wasigBineJ..  . .  ^  >>  ^-   *o 

ni'^rfl  lo  tir  .    ,  1    '■        ..  .    '     .-.."■      >    >  •    J  •    1»  II.,  .j'./« 

«Bk»i|ol'7iridby  reason  of  i»  kAvimghttwmkAdfJixfBsa  W" 
Skni^g^  The  great  olgect  of  tka  stmute^  was  t»  pleant^ 
pcfasdDSi  eanrying  on  their  ttvideand  ovdiiiarip'occa^ 
plitilnte  tod  oallu^  on  the  Locd'a  d^.  '  Jwdindkboilgb 
itiflny  fleriiaps  be  desirable  tkak*  odnnr  adoalardlBECntti 
(beudes  (kose  exprcBsly  mentioned  in  the  istAlMid)! 
sfaoaU.lie  cooiprcbended  in  it^  we  must  nottcBfltcnd-Uiitf) 
ilonhnoFtfae  atatete  beyond  ihair  oataral  Irnpoit^  ^Hta^ 
^edeffdettan  enaat^  itiot  tiiatt  do  persoB- wfaiteveiv>'1fikrr 
tU;1Kiio  tradesRian^  lartificer,  workolaB,  kbetMrer^t  torn 
dbbtt*  pienoh  wbafisoever''  shdldoaajr^M^  ^DKH'ttFlMr- 
waraU'^^tothar 'pareon  wfaatHoeter^^'inosti  aecduMgiteri 
tbef^geMand'-rulc^tbat  praeedisg  fiBftktilaa<«Q|rdk}Gan-l 
trcnliaiib0e(|aent  general  wordt^  b^'OOBBttuisdrrldiiineato 
pendna •'^uadem  geoeris' wiib  tbdSQ 'iweirioilsly'.ttidKf 
foiled*  ,Ali  the  persons  proMmaljr/niHitiooai'eKercise^v. 
apcfocdinaiy  odltng.  TheiatBttite;  tbtmfiiM^'^i|i  lnib»i 
stanBi^nadts^that  persona. kmag'ite  dsdinairy  odJngi'^ 
$)bilk«iBl  dB-^m^^^oMij  'laboiir}  ^liunmisv&r  aabrk.nfl 
fMriOTdittaitp  oaUiDg.^ ^  I  tfaink^  tb^Mote^^iUat  thd  iIbok 
"-vcn,rK  '  hibitory 


Q9» 
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bibtl9iy  idaiiae  niufit  rbe  con&n^A  ill  ebmitniptidti  it^^' 
HForidly  labour,  vorkf  or  bustoeis  of  tb^At^iMQF^ 
catting.  Uidie«N»  indaod#  it  he  peifqi^tly  akar  ibafc  it 
extends  to  all  woridly  buainaas^  that  dmiH  ba  it«  coar. 
atmdios,  bacause  ibi^  ia  a  penal  wacHnan^  f»r.iMraQfi 
Qontvaot  wbbh  ia  ^roid  witlMn  tba  firat  {Mtrt  of  ihej^aipaak 
aabJQBta  tbe  parties  making  it  to  ii  peoabirt  .  ItJWitg 
tbarefbrei  ba  cooatrucxl  ^rictly*  It  aaams  to  m»»  tbpt 
tha.  hiring  of  a  aarvant  by  a  farattr,  dUiough.  aanSB«ftl 
uiay  be  useful  or  even  necessary  for  icarrying  9f^  Im 
ordinary  calling,  is  sol  ft  part  of  it  If.  a  fiurmr  9ri4t 
his  com,  or  his  servant  ploughed  his  land^  those  wwld 
be  parts  of  their  ordinary  callings.  I  diink  tba.|i)aakjippg 
afjaieontinuotiii^itb  apetwnwhois  to  assist  aiiotl|fii;ia4vf 
ordiaary  callings  does  not  coooe  within  tbe  maanli^  of 
the  words  <*  worldly  labour  or  business,  pr  work  of  jWa 
ordsBary  caUiag,"  so  as  to  subject  tbe  parties  to  the  ( 
tract  to  a  penalty,  or  so  as  to  avoid  the  contract 


LiTiXEOALE  J.  The  words  "  of  their  ordinary  call- 
ing,'' extend  not  only  to  the  word  "  woiic,''  which  im- 
mediately precedes  it,  but  to  the  two  preceding  words 
«« labour  and  bosuiess/'  The  won!  «  worldly 'ValiS  ^ 
tends  to  the  thsee  aobstantiines,  <<  labour,  buaasBso,  or 
woik."  This  is  ooosistani  with  the  eeiilexl}i>f:lhis  nlanani 
It  begtoa  with  mentkxiing  tradeamen,  actifiaara^  lidMtf* 
ars^  or  other  fieraona.  That  avidsntly  implies  chaN^ 
wiera>  pefesotns  who  had  an  ordinary  caHingk  t  Iti^  hM 
intended  that  no  person  should  do- any  wogk^otLM 
\%mifij,  itiriroiddihaae  naed  diflkreot  Umgjwyr  tiffhe 
words  9Mr  fkinmsf  mete  yeasona ><juadani  gesiariaAiih 
dioae  hafoie  ffleiitiaAed^  bot  who,/perfaBfB,^.jiaight.Mt 
atnodylbe  uudadad  in  thate  words.i    Tiia.«l.<]f  pal^ 

liament 
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liinne&t  seems  to  me  Co  b^  condned  to  pertoas  liftffaig       18174 
animlii«ry«m«ig;«.difthatbe90,tb«»UproMWt*     ,;;^ 
sack  peraoDd  from  doing  any  worldly  labour,  businesst       <«rtMr 
0r  work  of  Manr  ondmary  cdling  on  »  Sukdajf.     If  it        mts^ 
oiiibiriM:^  etisiy  description  of  Worldly  IMiourt  ImsiiieM,* 
or  work;  tte  eoiiieiq[iienoe  would  b^  that  almost  every 
person  (n  e^ery  rank  of  life  would  incur  die  penalty. 
Hm  sttbsecjueBt  provision,  that  no  person  shall  expose 
any  Wtf^,  Sic.  shews  that  this  statute  was  intended  to  be 
eotoftied  to  persons  exercising  their  ordinary  ealHng  on 
a  Sunday.    The  hiring  of  a  servant  is  no  more  a  part 
of  die  ordinary  calling  of  a  farmer,  than  it  is  of  any 
oCheir  person  who  requires  the  assistance  of  senwils. 
For  these  reasons,  I  am  of  opinion  that  this  was  «  valid 
hiring,  and  that  the  pauper  gained  a  settlement  by 
sehriioe  under  it. 

Order  of  sessions  confirmed. 


The  King  against  The  Inhabitants  of 

COTTINGHAM. 

TJBON  aii  appeal  against  an  order  of  two  jiwtifles>  Thosumpidd 
•  ,  vilnreby  fF.  Ifiir£i^  jomor  and  bis  wife  were  le-  chased  of  rco- 
mmAA  &Atn  the  township  of  Buhap  BurtatHin  the  East  ^^^t^ 
mdU^  of  the  county  of  For*,  to  the  township  of  Cat^  *  no"^^' 
arigkaii  -in  the  mid  ridtng;  the  sessions  oonfirmad  U^^^|^ 
UmI  Ord^,  snUect  to  the  opfaiion  of  this  Court  on  the  purchase  within 

•^  *^  the  meanuig  of 

fclfafwiagcasec*^  Ae  nat.  9  c.  i. 

«i^irhe*pBnpss>>  W^Smdif^  had  aequired  00  setdeoMit 
i^^m  own  lightr  but  fettawoii  that  oi  W.  Hardg,  \m 
inbiii  ,«nd  llietm)y .question  at  tibe  iseasiona  .wsb,  ^^ 

-  setde- 


Co^iMettjLir.' 


-^-r^,  fliibdr  -had'  aeqiiSi^tf  a ' sfettlenieiie  in  do^dhgham,  Ibdt  1i 
£ig/7tnj<  was  insisted  that  he  had  afterwards  acquired  a  settTement 
^Vitt  of  in  Bishop  Burton  by  the  purchase  of  a  coltage  situate  in 
that  pariisb;  Itt'l^li  the  fether  agreed  with  one  Pltge 
(who  then  resided  ntTever^oM  tti  Ken$^)  %y  thW'pur^ 
chase  of  a  copyhold  cottage  sicualte  at  Bishop  Bur^ni 
It  #asr  agreed  that  Hardif^  the  f&ther,  should  pay  mJi 
and  nil  the  expences  attending  the  sak.  Upon  thes^ 
terms  the  ptirehase  was  made.  On  the  $2(1  Jidy  igU 
die  eottage  was  surrendered  to  the  father;  in  thcf  year 
1814  be  was  duly  admitted  according  to  the  'cu^t(iAi"8f 
the  ttanor,  and  he  has  ever  since  continued  t6  r^tde  in 
it*  The  «roouflt  paSd  by  the  fether  relative  to  Ai^^^jli'iCf 
ch4se  t*as  as  follows :  To  E.  Page  ^^U  the  piif^Jikse- 
money;  a  fine  to  the  lord  of  the  manors/.  tdsJi'^Vi^ 
to  the  steward  for  his  admission  copy;  it,  fi^/'to^S^ 
{Harth^s)  attorney  for  instructions  for  surrender  h^  «i% 
cdttage  from  Page  and  his  mother;  1/.  Is.  for  drawing 
and  engrossing  power  of  attorney  from  the  steward  of 
the  manor  ^f  Bishop  Burton  to  one  Tappendeh,  to*tatte 
Pag^st  snrr^der;  13^.  6rf.  for  drawing  and  engrossing 
surt'ehdert  and  otfaef  fees,  amounting  Hi  th^  WH<^e^(o 
SSt  16i:  erf;  The  question  for  the  opiniiin  bifthistidutf 
wKs,' Whether  Bardt/,  the  father,  g&I^fed^^  teftfeiii'&^t  W 
Bi^pBuffoh'bf  reason  of  this  purcbas^  of  ^fi^  cd^&^^ 
antfattsidettcethferdn^offbrtyday^?     '     ''  nouui^it 

JlHMdldfiA  sttppbrt  6f  the  order  of  ses^iM.^  ^e 
irtatute  9  6. 1.  r.  7.  s.  5*  enacts,  that  no  person  shall  be 
deemed  to  acquire  a  settlement' Ifh '  any  parish  T^TOtue 
of  any^i^asi^  of  ariy'  estafe  iii'sucif'parish^;^wKCTSDlP 
the  coni^d^tion  br  awh  purchase  d,q^  po^^i^^SjB^^ 

the 


*9  ?«»»  ?f  .{»<^  ,t>o«^..fi^  p«f|...  ij(w  ki^M  fim  MW7. 
|iaid  to  the. vei\^oi^  '^f«i.onlijr  !?2A,  ^<j(^  i^n^^ent^y^dW  j^^ 
fettlentient  v^as  gained,     ...,,..     ,  ,    •  w>^ 

CfUman  and  JPafteson  contrs.  The  s^tute  si^>  tb^t  *<^"'^"^*^ 
Sb2.  shall  l)e,p9id  ^  tJtie  purcbast^,.  not  tb«t  it  fballbe 
paid  Uf  the  seller;  and  ibis  is, said  1^  1^  sufficieol;  in 
I^r^s  P09r  Z^awSf  vol«  2.  p.  110.  (itb  edition),  and.<SS^ 
PauFs  fVal4en  ▼,  Kemptan {m).i9  there. cited  as  an  autbo* 
j^tsf,  to.sbew  that  a  copyhold  tenen^entt  the  price  of 
wbichipr together  with  the  fines,  and  fees  paid. to  tbe 
^Qitt  axDo^Dted  to  SO/L»  conferred  a  stttlement.  la 
Grai^n  y*  Simeip)  it  was  held,  that  a  covenant  to  puT'- 
r;i|nder:a  cc^jhold  to  a  purchaser,  and  to  make  aqd  do 
all  acts,  dee^  &c^,  for  the  perfect  surrendering.and 
assMripg.the  j)remises,  at  the  costs  and  chasges  of  tbe 
.  ^l)|er^  was  not  broken  by  nonrpajmeat  of  tbe.j6ne  U>  the 
lo;4  on  the  admission  of  tbe  purchaser.  [JLitiUdaleJ* 
There  the  title  was  perfiscted  by  the  admittance  of  tbe 
teni^t,  and  tbe  fine  was  not  due  until  after  the  admitr 
tapc^.  The  case,  ^therefore,  is  not  in  point]  InJSf^r. 
T.  Scammomien  (c),  the  expenoe  of  levying  a  fine  in  the 
€^minQn  Fl^^  which  was  necessary  to  complete  the 
tMe,r^di  whicji  ought,  therefore;,  to  bate  fidl^nupoiv 
thp  ^rf^^^  '^  (he  purchaser  Imdrnot  expreji$ly.8gn9ed.to, 
pw^i|^  w^^d  l^  the  sessions  to  b^  part  of^^e  mvf\ 
sK&ration  for  the;  puxphase*  .  The  Jjudgpie^t.  pf  t))i^ 
Court  proceeded  upon  another  ground,  but  no  &ult  was 
fottod  wi^th  thie  jd^ision  of  .t^  ^es^ons  ii^  tl^t^  repeat 

Bi^LEx  Jv.  ^Ttiis  case,  admits  of  p^o  dQi^^..,,,T|),e. 
imesdw  i%  .\\lia^  was^  the  con^i^jsr^tion  fojr,  tbe,  pfiif- 

')d*  chase 
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Ift27.       chase  hank  fide  paid,  within  the  meaning'  of  the  act  of 


ThaKiKQ 


parliament  ?  I  think  that  the  sum  given  to  the  adkr 
aganut  for  sellinff  his  interest  in  the  land,  and  to  other  persons 
ants  of  whose  Concurrence  was  necessary  to  make  the  sale  vaua 
and  effectual,  was  the  consideration  for  the  purchase. 
The  fine  paid  to  the  lord,  and  the  fees,  paid  la  this 
ateward,  in  my  opinion,  fi>nii  part  o£that  oonsidemtion. 
But  the  aiuns  paid  to  the  vendor^  die  krd,  and  ithe 
steward,  do  not  amount  to  SOL  The  ezpenees  of  ihe 
surrender  paid  by  the  purchaser  to  his  own  .attorney, 
were  no  part  of  the  consideration  for  4he  purchase.  The 
cases  cited  are  distinguishable  from  the  pucaeot.  In 
Rue  V.  Sctt»im(mden{a)  the  porohaser  paid  dOLf  At;  he 
paid  the  ezpences  of  levying  a  fine  which  it  was  iMee»- 
aary  for  the  seller  to  levy  in  order  to  complele  the  titles 
and  which  he  ought  to  have  paid  for  if  the  'pancbaser 
had.not  agreed  to  pay  In  Si.  PauPs  Walden  y^Xmp- 
im{6)f  90L  was  paid,  including  tbe  fine  to  the  lovd, 
and  the  foe  to  the  steward*  •    * 

LiTTL^DALB  J.  I  think  the  considemtion  for  tbe 
purchase,  was  the  sums  paid  to  the  purchaser,  and  to  tbe 
lord*  Tbe.lcurd  has  an  interest  in  the  land,  and  tbe 
.fine  may  be  considered  as  paid  to  him  for  ibe  parcbaae 
of  pari  of  his  interest  in  it  I  doubt  whether  the  foe  to 
the  steward  can  be  considered  as  part  of  the  conaidee 
adon  for  the  purchase.  The  steward  has  no  iittemst  oi 
tbe  land.  Bat  it  is  oftaeoessary  to  decide  that»  be^ose 
the  jQoaey  paid  to  the.sdfer^  thd  laidf  and  tbeatertHwd, 
does  not  aiBOuat  to  SOl» 

OMkv  of  settioasocMlEmtd. 

(a)  3  T.  R.  474.    S  Sott.  5ia     4  Snm,  64a  (»)  S  JBM{.  504. 
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The  King  against  The  Inhabitants  of 

RlNGSTEAD. 

jnjPON  appeal  against  an  order  of  two  justices,  dated  25!J^"wlUi 
Ihe  17€b  of  Mafifk  1827,  wfierebr  Elitabiih^  the  and  paying  ' 
wife  of  Jl  Sanders^  and  their  fomr  children,  were  remoired  did  not,  before 
Mftnthe  perish  of  KitnMion,  in  the  ooanty  of  HufU-  csr^t,L?'^ 
ingdonj  to  the  parish  of  Etngftead,  in  the  county  of  ^^t^nT' 
Kottkampfiofh  the  sessions  confirmed  the  order,  subject  ^^/^' 
Id  the  minion  of  this  Court  on  the  IbllowiDs;  case :  paying  the 

^  °  Mme,  had  re- 

Tkl  pauper's  husband,  who  had  absconded  previous  uded  within  tb« 

penih  forty 

to  'the  order  of  remoTal,  hired  a  tenement  after  Lady^  days  after  he 

had  been  lo 

daigr  18fi5  in  the  parish  of  Rtngstettd,  of  the  annual  valne  cbaigcd,  and 
of 'Itf.  and  upwards,  from  Lady^day  1825  to  Lady^day  tute  y^rtt^,  no 
IMS,  and  went  to  settle  upon  it  on  the  4th  day  of  Mty  ^"a  Muit^ 
1885,  being  upwards  of  forty  days  before  the  passing  of  ^^J^l^ 
the  6  G.  4.  c.  57.  (22d  day  of  June  1825,)    A  rate  was  ^w  SiSI^for 
made  for  the  relief  of  the  poor,  which  was  allowed  on  •"y  tenement, 

^  unlen  it  be  of 

the  27th  cS  May  1825,  and  was  paid  a  few  days  aiWr-  «  certain  d». 

scription  j  and, 

wards,  being  less  than  forty  days  before  the  passing  of  therefore, 
the  Said  statute^  (and  the  requisites  mentioned  in  the  badrent^^* 
59<?.S«r;50.  were  not  complied  with,  so  that  no  set-  ^ffideDttT* 
demctot'by  renting  the  tenement  could  be  gained  under  ^^^^JS^^ 
that  statute.)    On  the  2d  of  March  1825  a  church-rate  ^J,  ^  ^-y 

'  and  in  mpect 

was  made  at  a  parish  meeting  for  the  parish  of  Tting--  thereof,  had 

been  rated  and 

Umi^  ^(ind  on  dve  paupet^s  husband  cominir  into  the  pud  parachial 

taxes,  but  had 

phtriak  on  the  4(th  of  May  1825,  his  name  was  inserted  not  resided 
in  the  church-rate  by  the  churchwarden,  and  the  rate  was  such  rating 
afterwards  paid  by  th«  pauper's  husband.   The  question  ^^/^^^ 
was,  Whether  a  settlement  was  gained  by  either  of  of'Si^^°f 
sudi  Vatitags  or  payments  ?  he^^m*'  ^"^ 

Ndan  thereby  acquire 


w8  ciaa&4M  MiomviMis.Tam 


hm  KtKo 


1M7.  Nohm  in  MRMft  of  Om  oidar  «f  ■iiiiwii    Itm 

decided  mMemw.&.  Anmw  (ii)^  thet  Miice  diaiMite 
95G.S.C.101.,  a  setdemeBt ai^ be gdnd bf  beiag 


Hw  Inhabit- 

loT  rated  and  fagni^  parodiial  rates  m  reqMt  of  a  Me- 
meat  above  the  ammal  value  of  Ktf.  B«t  dte  «li|iite 
€G.^.  C.67.  (wUeh  look  eAet  or  the  Md  4  J^ 
i$S5s)  eoaoto  that  no  perMO  abaU  gato^a  w»tllww»  bj 
pajii^  parochial  rales  in  respeet  of  a  tenwwi<l|.flllais 
eerftain  oib«r  tUogs  thertto  meoliocied  |ie  ^Ijbmi..  llWi^ 
be  adaoilted,  Ibat  ander  tbet  alatttte  90  Ml4f^Nl^ 
^Moed.  Hero^  however»  tbe  paaptf  on  iba  Hi  of 
June.  1825  bad  been  charged  iritb  and  paijjIii^W 
taxes,  although  be  bad  not  then  resided  fo^r  ^^ 
be  had  been  rated  aod  paid  sofih  taxes.  Xbstfptitfe 
S  &  4  ^.  4-  H.  c  1 1.  «.  6.  does  not  raqniiolbil  ia^ 
to  gain  a  settlemwt  by  beio^  <4iaigiid  with  M^MWK 
paroobial  rates,  these  should  be  fortjF  4wwiAf^ 
The  ratiog  is  an  adoption  bgr  tjbe  paztfi  eC  thH^t^ 
rated  as  one  of  the  pariahiooera.  As  soo%»  <llflFi 
a^  they  have  rated  hini>  and  behas paid l^jii|||i.Uis 
.  a  settled  inhabitant* 

,    •  .    i.  .j-^  ,1 .  ■ 

CampbeB  and  Fkam^n  conHi.    TbcipawviKli^ 

been  assessed  to,  or  paid  tbe  poorsnsle  jfbflgF  4pjp|Mve 

the  28dof  <Aif^l885;  aod  it  dosa  JBOt  appei^rt^  t^ 

had  paid  tbe  choadirrate  forty  dagrs  be(bs»  ihM&ll^' 

jiasaed.  In  order  to  gain  a  asttleioenli,  bf  bpBlgllWII'^ 

.  wid),  and  psying  parerhial  taxes»  it  is  Hfrijgnyjt^' 

pacif  abonid  reside  in  the  parish  fi»i^  Map  aflgr  J^ 

been  dieised  wiih  i«d  paid  tbe  nte.    Q^tl*^^* 

ir.l7.«.8.  enaated  that  the  fi^  4bf»  ronHlWgfrf' 

pefaoA   ill   a  parish   (imencM  )ff  i|hi  «|Im^  ^ 

(«)sjf.|ci«l; 

If*  14 
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19ft  14CS^.9«  ii^  mate  •  iettkoMM)  diould  be  ac-       ieS7* 
eaoaled  fiMi  the  time  cf  hii  delivery  of  a  notii^e  ia      ^  „ 
cClkifriaa&^f  )iiai«bQdelo<»i6of  the  pari&       i«m<f 

The  I«hiJ»^ 
The  (rtatqie  8  ft  4  fl^.  4*  JIf.  r.  11.  s.S.  &iBxst^     _»tsof 

ttgtHipfertydays*  contiaiimce  intended  bj  this  said  acts 

t^nd^-^^iBMlBaMntilMfl^bc^eeoimied  from  the  p«b- 

liMk*  ef  a  natfee  in  writing  in  the  manner  therein 

mmi T     Then  sectkm  tf.  prcmdo^  "^  that  if  mqi 

p0i(m^  wlii»  ehall  tome  to^infaabk  in  any  town  or  parish, 

iM^  ftc  Umaelff  and  on  bia  own  eooanat,  esBeoote  any 

fttiSe  m  amiiiiil  #>ee  «a>  ehaiige  in  the  aaidtosmot 

piiilfc^  or  AaU  be  ohaiiged  wifih»  and  pay  his  share 

loiw^  die.  pnUio  |a«es  or  lems  of  the  said  tawn 

eryarMii  then  he  shell  he*  ad)kidged  and  deemed  to 

haM^  m  Iq^al  settlemmt  in  the  same»  though  no  such 

nelioe  Ift  wotwg.ho^  deUrewl  and  piMnhed  m  is 

hMfkgr  betee  v^nwod,''    The  being  diarged  with  and 

l9b«#*wto4heiNnHk«fiMH^  and  piridkbed. 
AtfljM  •  pMTty  eobld  not  giuo  •  tottlwieat  tutil  he  had 
itt  •iMiA  tmtf  dafv  ater  the  giving  ani 
I  of  the  Boliee>  it  foUowt  diat  a  paity  cannot 
gun  «  wIlfawMWit  by  bang  <^a(ged  «idi  and  pajii^ 
paradM  tBTC%  nmfllMlilafMidadinllwpaiidiAr^ 
dqm  after  ha  hae  betoa  a*  fhaigwil  with  and  paid  suda 
M»  Ilia  m  mamttm  ««  *a  i«a<r  «ih«  «f  tbs 
«4|*l  h,  Mr.  Mian  li  I* />iwr  ZnMb  vaLH.  {».  ISS. 


Banarl.  IihfadcihatftBoidvtogafaia 


Ife  A*  pariA  M^  dq«  after  he  had  bean 

id4he«HMk    By  AaMIMil  Ac •»«.«. 

Ae  ftcty  daya*  WMiillwnet  «r  •  paraoB  m  a  parish  (ht. 

teodad  bj  Ae  IS  *  14G>r.S.  t»  aafcaJi  MidaMnt)  ic  to 

Vbl.  VII.  ll  r  be 


IUiiatxi40. 


lB9f.       be  aQoountad  froni  Urn  |ii9f|.q^)iift)4^IiJi0«ir/g|m]A9ti<e  in 

writing,  of  tbe^iiM  op  Ma  ftbQfle^f($H)|ltt4lf  Ah^ftaHb 

.against      oOcev^  and  bsr^9(^|o^<9.«i0Cit}i^iftr^4(4f^4&ii^.aj»flro«i 

Til*  Trthalw^ 

anuof  the  pnbnccEtian  of  swb.  ,09tm(  mi^fe(^!)«MWil^  ibtMdi 
meDtioned.  It  is  cl^i  f)M|Cffoi4.;itb^faft;f>fdwifQe^ 
a  settlement,  ii  wi»^.?ni»^y.t)^t)#aPii(t|r'^>bf^ 
tinue  in  a  par^h.4bir^i4iKf9^  i^^b^lffltingoli^ 
licatioA  of  the  AOticfe  to.t)i^^pf^rish((P^B8^c^fli  9vtkflMib^S* 
of  the  latter  statute  proy|de%,y  thf^,ifn»P]t^pif^qiltj^ 
shall  come  to  inhabit  ^n  >an{r,  pawhf.fMljrMi^^l^^ 
ivith  and  paylhis  sbase  t9V;iiFda,#A,jpil^  4MesitifTliie 
parish,  then  he  shall  be  adjMge^  anddetfO^^  bil^la 
legal  settlement  in  the  swne,  thougjN  ]|ii  •s^c^w^^ 
writing  be  delivered  and  publislied  aa  Ul|)i|{tbf[b<£)ie 
required/'  By  this  clause,  the  UgUUitn^j  tbfnjpfer^ 
evidently  consider  the  being  chi^0(d^i^.#pdp$^|Wg{p^ 
rochiai  taxes  equivaleiit  to  ^he  ^vingjHi^pi^^)ie))u^V 
iheikotice  in  writing  required  iip^^plhet  <9raea«i  (iA^fifc^M^ 
necessary,  thereforey  to  reside  forjyi:dfiirih^ii»;i)  VW9k 
after  the  giving  aj|d  pubUcaliiw  of  n^tioe^  k{l}^OTti)^ 
in  order  to  gain  a  settjep^ent  by  reason  of  having  been 
charged  with  and  paid  parochial  taxes,  a  party  ought  tti 
reside  forty  days  after  he  has  been  so  charged  with  and 
paid  such  taxes;  and  if  that  be  so,  then  on  the  22d  day 
ofjmie  1 825  the  pauper  had  not  resided  forty  days  after 
lhe4mktDg  oflfaeiF^^Mifrte^.^ldiit^does  not  apffeaeAt 
he  .resided  <forty  dttysiaft^/p^^^tn^vlrof  the  chimoiSate, 
for  it  is  not  stated  when  that  rate  was  paid.  ItfUnot 
shewn,  therefore,  that  he  had  gained  any  settlement  by 
having  .b^eoa  cbf^rgfe^.witb  fwA  paid  parochial  taxlfe^^ 
tbe/S^d  9t'J9He\  180$;  iaDi}r(be,«latlite  6  G.  4.  c  57.  has 
pr^^ent^  tlilfygHfUJif^.  ^  1^  settlement  after  that  peraiA 
i^v))f$s^<(hf9jen^R^^]|M^a}^  there  describsk^ 

wiui^  in  thb  case  it  had  ftot  y 

Lwrti- 


Ttfe  K^o 


HeiAd^itilli^^fliMMtal  ta'finy'^^^  who  has  been 

ykikfS^'^iHA^  flbd' t>iiid  bia^'^bftrb  towards  the  Mrdchial  _%^<^" 
OWMU  ISwMltldAMenH  bdt^i^i'^  Is  not  acqmred  uhtif  the  ano  of 
^iq^eVlKMiia^ililiy  piiiib  ^  B^lbi^  tUat  time  the  parish  need  ^^'^^^ 
-not  tiiiMfiqrK^Qe%P^  pattf.'  The  pi^hient  of  the  taxes 
iUlii  faMcl)'«li^piifttfty  kehaf|^'.!s  1>y  the  statute  Made 
1^tl^akMJtb  tl)^  MCiee  Mhetiii^ise  reqoired  to  be  given 
HHKtlie'ptfi^lsh'^dffieefs.  -  Kow,  as  a  pet^n  conld  not  gain 
'^JMrtetMht  «Mtil'he  had  eotitinued  fbrty  days  iti  the 
flAririii'ldter  fimfafnotiter  bad  been  gfveh  and  published, 
^I^tbfilk'^ir  Ibn0ws>  ^  k  neeessary*  consequence,  that  no 
teftMfeMiHl!  MkfMt  b^'gttlned  by  t}ie  pauper  in  this  case 
until  te'httd^  c6nlSntaed  in  the  parish  Ibrty  days  after  he 
fcftd  paib  tlM'ttotei»  With  wbith  he  was  charged.  It  does 
^WSCmpi^t  that  he'  had  paid  any  taxes  m'the  S2d  of 
^Omt  testes i  MtMCfU^mly  'h  '\k  not  she^m'that  at  that 
4in4fWba^:Mqutt«d  any  iettltftneMi  and  the  seat.  6  0. 4. 
iMfN  pr«Veii«d>  bU  gakih^'an:^  aetd^ment -After  that 

a^6  a«i»vi»<  n  .c>  !    Oi^der  of  se^slohs' fcohfittned. 

OJ  Jll^lJO  v.MM!  '•  ."•■•''.  •*••';.  .    .     •     * 

hoQ  dJiY/  b  ,i'i.'i »  ^»''  -J-^-   •   .  ■   t   ^  •   I  •■'      '  • 

:)a!ke'  JiliNO  ^jo&iMiThe'  Inhtifcbitafntsr  of  H'olt 
,^j:TdtfviTT,  in   tbe'Tofvm'Of 'RitfCf8*riM^-iJPo^^ 

(pTiPON  appeal  agaiaat  kfl^i^i"  oft^^o Jtis((fee^  ^bdre^  Parol  endcnce 

\J  T.  J       .«  . ,     mT.1  *     I  .  '  of  thafact  of 

«£(!     by    ^itflVlW  I^HAft^i'hfeWlfev-fmd'^ehtldVeh,  "Wa^   tenancy  »  ad- 

ifanoTed  from  the  town^^  iSilBciimai^m^Ufa^^  ki  the  ^"^""tb^'f. 
,West  Riding  of  the  cotti»f-<Jfc»»fc;^^^h^  township  of  ""'JS^f;^ 


ei9  CASES  j(H  MICHAl^MAS  7^ 

18S7*  Hullj  in  die  East  Ridinir,  of  the  sidne.  xxmnlTf  .the 
sessions  confirhied  the  ordeCf  subject  .to  the  ppinioa  of 

flftfrnif        this  Opart  on  the  toUowmg  case :  7— 

wfeiioS ! .  The  resppndents  h^mg  proved  that  the  pauper  .had 
Kwafmi^  '  gained  a  settlement  in  the  appellant  pansh^  the  ai^* 
uBQM^Iau^    ijln^^g  condse'l,  lipoh  the  bross-exanlii^Uon  of  tne  Mppe^y 

iabriclcmaKery  was  proceeding  to  sh^^  that, he  hadt  lA 

,.  •  '.7      ,   . .   •   ^  ..     .      'A  ji  ,  >  .  .  ",ii  ■-..;  Ut  ^iC^  ;•' 
the  year  1813  or  1814^  acquired  k  setu^rnent  at  Wktt^ 

gift  subsequendy  to  that  established  by  tqe  respoQCKnt% 
by  the  occupation  of  a  tenemept,  and  to  pro?e  what  was 
me  rent  paid  for  the  same,  whereupoil^the  respond^tr 
coonset  interposed,.  and'as^Led  tEe  paupet  wmeUier  jfa^ 
contract  under  which'  lie  had  held  ,die  tenement  wak  not 
in  wntihg,  i^nd  on  his  adqnitting  t^at  it  was^  they  ob- 
jected that  parol  testimony  could  not  berecdyedL  The 
appellant's  counsel  contended,  diat  tiie]$r  bid  nodupji  t9 
do  with  the  agreement,  that  all  they  proposed  to  prove 
was  the  fact  of  the  occupation  aod  the  annual  vfllw  of 
ihe  tenement,  which  thej  were  at  liberty  to  pto?e  hj 
the  crpss-^amination.of  the  payper,  without  referanqe 
to  the  agreement ;  but  the  court  of  quarter  sessions  being 

of  opinion  that  the  contract  miist  be  pioved,  anddiat 

4  .1'     -•■     ',%  ■  •    •     .' '  ''■'  •^-'' -Ji  JiJ^* 

such  parol  evidence  could  not  be  received,  confirmed 
.  ..•         •.  »     •  ^     .'^    "'  o ''  ^*  *  ^*^ 

ihe  order,  subject  to  the  opinion  of  this  Court  , 

,    .  .     ..   :     •  •,.;•»   t   ji  I  ♦   '>voiq 

object  of  thi^'  exaxpination  was  tp  prove^a  ^t^ement  ip 
another  parisli.     The  cofhinir  to  setde  on  a  tenementin 

Ine  statute  )S'&  H  Car.  2f  means  by  rentiqir  a  tener 

V         ■  '  '■   '   r   4i»-   ""^^    :»  i.  .'    .  '  ■  'I  '.'/r-  -':  »•->  iP  >q'.;,  ^.Ji 

.moit,  ojr  holding  in  the  oha];^cter  of  .tenant,  J^^^* 
JBowiess  (a),  hex  v.  '&;  Jokn%  (kadonbwry  {b\    The 

.'     .V.J-  \\i.  {'-)  l^'jjvxi.  ^^ 

taking 


IN  THE  Eiouiii  Year  op  GEORGE  IV.  015 

1  ,..,j       -^        111  '"Vp  ^  ^»        "■"''til  * 

talciD{f  in  difs  case  inust  be  proyed  by  the  contract  1827. 
betweM  the  parties,  ^and  'it  was  not  sufficient  foi|  the  • 


nrKiwo 


ribiess  to  ooCQpjr,  piijess  he  dcQupi^  as  tenant,  for  he 

•■''•  i'''i  ''  '±  '    it    . .        '•./'■  ^  Th#'IalMAiit» 

might  be  m  as  servapt  or  as  owner.     It  is  a  different       miU&t 

^nesuon,  whether  payment  of  rent  may  be  proved  by     xwntw* 

tmrbli  put  the,  agreement  mqst  be  looked  to  to  shew  the    ""^ 

teribs  or  the  holding. .  Itx  Brewer  V.  Palmer  (a),  which 

was  9n  action  fpr  use  and  occupation,  the  premises  having 

men  demised  by  to  agreement  in  writing,  it  was  holden 

that,  it  must  oRe  produced.     So  it  n^ust  to  shew  that  a 

setUem^erit  has  beeii  gained^  Bejp  v.  Castle  Morton  (b). 

iBayUy  J.     Hibre  *ttie  Court  only  held  that  they  could 

not  receive  parol  evidence  of  a  written  agreement  which 

wasvoi^-j    Here,  the  defendant  occupied  land,  but  he 

inight  occupy  by  wrong,  and  not  in  the  character  of 


teiAnt 


"  itJoim^n  contra,  tf  it  dad  been  necessary  to  prove 
tte^ terms  on  whicK  the  pauper  Keld  the  tenement^  the 
evidence  would  have  been  insufficient  |  as  if  this  .case 
Vad  aruien  sul)sequently  to  the  statute  59  6.  S.  c.  50.  \ 
mit  it  wa^  Wholly  immaterial  for  what  time  th^  teneiqpent 
was  taken,  or  at  what  rent.  It;  was  only  necessary  tp 
prove  that  the  pauper  occupied  as  tenant  i  that  fact 
may  be  implied  from  the  acts  of  the  parties,  or  tro^xthe 
payment  of  rent,  of  the  mere  foct  of  occupation,  B^9  y* 
^M^'kh(c)l  'Bex  s.fritwi^       '  iStough  the  contents 

IlL3.-0  -l*  ■>J  ■>:'■-'  ''i;'  •<'-  •'»    -l''*'    ■     *''Vi_     ^*    '    I*     ij     '  •'' 

or  an  instrument  cannot  be  proved  bv  parol  evidence^ 


(a)  S  JB^  Sia.  (b)  8  ^.  4^^.  58S. 

M  «^^  JL a5«u  (i^im ». |9f.  V  > 

R  r  3  a  cer- 


I 


6U  CASES  nt  MiCMAELHUkS  'tmm 

1827<       a  certificate  was  allowed  to  be  proved  by  the  production 

„  of  the  registry  from  which  it  was  copied,  though  no 

aeouut       notice  had  been  fliven  to  produce  the  certificate  itael£ 

Tba  Inhabit'  ■     r        ■  i-  .  -i        irr> 

aou  of       So  here  It  M-tts  cotnpettot  id  pttMr^^Qlk  g««eiU>maation 

KiNGCTON.  '  of  the  pauper  with  rd^tMi'tfei  Ibe^pt^emises,  whether  he 

"*        '    was  there  as  servant,  owner,  or  tenant,  provided  that 

could  be  done  without  g6fn^!hto'tntei"pfitU^^'<^ 

the  irtitrutnent.    Ini)tfj)fsV."2?4^dia&l^)V4t'i?ik'.hjBld 

■  that  Where  gdodi;  t:onsigWeA"i6<  ^f  tip0jl'<'ty^  'U^m^ 

were  l^ded  oh  the  d^feildto^^  \iAiiik,  ')Sii.'^i%^ii^# 

tiover  'might  prove  hi»  title  b^  ^aW>r,''iiK«oa^  <i!ieH# 

of  lading  which  had  "been'  ^idt^id  iii^  ^6U»W^ 

received  in  evidence  for  watit  df  a*Jjtifln|i.'  ^'"  *^  ^^"'/'"'- 

.  BayleyJ.  The  generar  rule  isi  Hiat'tlii^^^^teiiiirof 
a  written  instrument  Cannot  T>'i"pr6Vfea'Wlthiiit^*pfeil* 
ducing  it.  But,  although'  ther^  Aia^  be  kW^il'!)Utt# 
ment  between  a  landloM  ^nd  Watit/  Hefihitr^  Ihi^lieAtljr 
of  the  tenancy,  the  fict  iif 'tentaiiy' ihay^'b^^j^fewMP 
by  parol,  without  proving 'the  tirtns  dP^t^' "ftWii  iltf» 
necessary  in  thiis  case  id  prove  by  tU^  wifc^'^attiitt^ 
ment,  either  the  'fact 'of  tfehdncy^or  fliri  viW  8F  M 
premises.  '   '     '"'  '""    ^-^  '"•"'■'    "''        -^  '^^^^'^ 

.  LnrrtEDAL^J.  Fiyitient  6t  ^ik  b6  ^t^V^  tWiSiiti 
of  tenancy,  and  maybe'^tt)ved%Hb6t^^^p^bA^^ 

written  instriimenti"''-  t'';  '"*^-  ^^  »'»''-•"  i^^^i  1o  aoalq 

•     '"heJJi'tkefe^defaeyi'"''"'^^  ^^^  ,v»^v>lVO  Kn^r^^l 

*»  h*:-  ■«"Tnffcjfi««»*.iWblUJdtlt     .(Kvoni3i  i^d  oJ 
-'.*sK  -)t  i  .i'3T  »jji:if  ,^  Jc-ripr,  T-fRfi.-qaa  arfi  bd.i 

i   7  P 


IK  fff^-m<iifim  Y^^  *w  iPi;oR0E .  IV.  61S 

on  f^iii:(}iU  .'i-i'.i  0  -'f.v    ."   .1  .'.1  /<  '  f  .  t     • 

nibject  to  the  cgpA^cp^^^  ^^48,,C!p!i^i:t  Qik  iheiWlowipg. 


lo4&!Wf(?'/^r/»!?  ff«MJ€flr^?tf)i^n^pnt  w^  in  fofiinghaniy 
^Hf^hfi,)^ ^cgwi^,no,isi^^^$^quei^  setUw^nt     It  was 

f  frp-y^flf t>^.  »t  Iff^^ff'^  ▼«?  ^^  *«^ '  *bat  pawb*  •^fl? 
i|^i;ifi7^i^  ^  n^yj?:  Pii^relap^y  yrfw  TOFrTiefJ  to.  thft 
qf^^^jb9^on<il^^  j;^,of,y<15^  1819,  and.tbe  jhre^^ 
XWflffP^iSWWf^j'^^^WBJ^^  qf  such  mwriia^:  h«, 

^  qe  «?SflpPSfl^  x^,En^n4r  j^Wtiw  in  the  ye« 
1819}  after  the  marriage,  and  whikt  Patrick  QJHlaxA 
and  his  wife  resided  at  Htdl^  Anne  and  her  eldest  son 

place  of  her  maiden  settlement,  and,^e,<pr^9^  .pf  T^ 

Po^runi  OHwra^  an  Irishmaq4^^>i^^Qji^4.0P,j|ettlement 
in  Engkmdf  and  the  said  P.  OHara  had  consented 
to  her  removal.  TUi^0tdtt:/JM8  n^  appealed  agamst, 
and  the  appellant  parish  granted  relief  to  Anne  and  her 
said  child  for  a  short  time.  In  the  early  part  of  1827 
R  r  4       .  P.  OHara 


61B  CASfiB  iir  4ffl[CHA£LIIU»S^fnUtM 

l%iA.      'P.  &^ra  "hHibig  im  HlOi  i^A'  ir nM"  bfitig^i  kiMMni 
JZT^^      trhnr'lj&d  bec6tfie  tf  «ik,  -tSe' Whbairil/Alifil^^Bffrfii 

CoUnum  in  support  of  the  order  of  Benioiis.    If  die 
!i^BbaM^M«hU  dise  h^^iMl^m^^g^lMMaiH 

l^m  hln  ^fH  ft^iH)tfSC^>tiMP  tkMT  sMciaigiftEHbirito  Iimd 

ehdrgedble»  iSifi  fieto^Ahf^iJSfiib^^ga^  IV^p* 

'M  3Zto  V.  ^»»<IM'(i)^v/i^dfced^'>St^Iipe^  tatkmmibBm 
"^Md'tHftt'tbe  ^i^^  fettMoMill  ^f^wektuin  ; 
'by  hei^'httBbMd)  Eti'iSiMffiAylj  iflio^iiid : 

'nbi  be T^6ii^4bhhdrt''butitbiit<iMi\wis^ 

^4yw&i^ti^ld*Hha(<'tii«  fiiMefiieiU  «ketfi«k8tiakl^«ai^^ 
^  oaly  f»  lh«'^^  Mnthw^'Uiidet  ikmppmev^QmdlfA^ 

'  f)breed^l^MDi¥^  iitid^'Aei%<fei  'Who'  tMl;  been Jd^tentod 
by  hei<  littl^n^,'wfc»iWl»i)aA' JNl^^ 
removeable  to  her  maiden  settlement    Besides,  by  the 
teM^Mof  tte-hiMMttdl^tlke^ipiftf iitiliy  al  mfHiike  be 

*  l<dii6)tia*Wlft^^tee«  4[^f ctete^Qaidte'^sdlllBbtttifvliBBlieY. 
l^^f^e^.*  ""N^* Ae'^tesbitlMitdltibelviifefayHlte  ^ib» 

(a)  4JBtoii'«/.S89.  (6)  4Afni'«j:815. 

^"  band 


iH  tSS  EKimiB.  Ybab  ot  GEORGE  IV*  Mr 


faMdbiisiiSfmwbni  ID'  0091991  on  hb  pait*    Thw  the       1887. 
wflt(Uti^Mff.B»tC.l$^Sf9i.  .dcMB  not  apply  to  tbit  case. 


nt  Kim 


TIm  loluM^ 

mifykm^  tsfSetisififMtik  hm  mfp  mi  chUdiw*  either  U>       iots  of 


Jrtfiwiipit&etfgitf;  i9Q)i)i^R»||hejiq«biiiidofthepeiiiier 
'^■■vilfaMiilkiaiiditlMffllfiaverUMMiehla'fif  beioff  laened  to 
irdand.  jTUfe,etllfittf<iM(i^mliay«aief^  I7 

die  act 

-lij  II     •>!:;: M-i;-  ')..  "  ■'ji'»  •-«.':  v  *    -'^ 

hi^iLtelSqU.^kitf  i?^^  The  maiden  seltle- 

oflnBt^>ef)Ad  iHife^p»fcsiiflp€|»Atd)4ilHRg  bet  oavertoi!^ 
:iaiil6ilaM»i^i0bd.«ttj  ne^fraM^ir^le  to  Cottmghm. 
jWkmSaimaatnmi^iAn.lXf^^  hnifing  deaort^  the 
(fiftaEl«lAjH6.d|^iBK«^  ilia  deiertkm  fer 

.la)igft.|ieiio<^  howitet.ebpM^  woirfd  revire  her^  maiden 
riselilaMit^)  £a&(T.'i3Miim(0>  waa  decided  before  the 
IHiiniiiR  ofiliMi  50  CSL  fc  o^lS^  whiob  baa  altered  tbe  lanr 
xiiTifthin  #f aproti  )£br bj  tbat;  atatutetbe  whole ftmily  of 
blittdbiBlband^ybepeasedeiiiiar'ta/^^ 
iiaiidlJttJIerav^Zjiflab^i)  i|  ffaa  held  dMit  tbe  wife  of  a 
<sadiiaim^y^\hfA  .bef^n/aettled  in  Sii^land  before  her 
aMinJBf^ii. and  :bcr»,chihteBn  ifho  w4re  bcMrn  tber^  but 
-dmdbnot  aaqqiisA  e.iaebse^iieii^i  aet^mvenlf  iniiat»  if 
<|dni%Bafala^he.iaent.idpng;,witb< ibe.jkup^  tp  &a#* 
\Amid^\nA  jCbiUi  nnt  be  .ttaei^vMd'  tOt  tli^. iin^en  aettle- 
adnantbtf ((habwifoeaM  ^itjjk.her/biiab^i'fi  ,e<Men|U 

xi  sBinn^  Jm  vTbiaJttarOe.ftery.fliMi'Caftet    Before  the 

./aMbt^JKhiSjik^cMlSfti^peaied*  iil^  9lMjcle^]y*e^ablUbed 

'^h$  4U)s^eaiaf.4toill$»rlti#;4i()0n';Aev^^  of  Si!,  JMa'f» 

Wofpmg^y.  &.BUolfh\  BiAopigate{c\U>Beav.Har^ 

(a)  5JKa«f,ii3;      '       (6)  4P.4>^.49a.  (c)  JBWr.  &a367. 


OornNMAiii 


^r 


^ 


8fitll«Bifeiit^.  iiteiitiMAeD«ti}tniMUiiir  Ab  iMfelpM  ilktre^ 
bffleAved^  and  bben^  hi»>irMMtdlAillp«ij  OfclNf 
thfti&ntbiiid  .si^<itt»i  Uoie  iirbw  ^b«r  oitle^opfT^nMoidl] 
Wa<t}andci  bid:dnMrti4'JM'm^  radjshe  dlidflKt  kofnlii 
uribrrii .  hejinas^i  i  AflPotdkigt  jt<r>  tkd  aiititeilieffiflbeaiNMti 
cI«ai}^\reiiIoveidde  ito  GS9^ff^gi«%  wflearitb^laiviigi  tbiff. 
rcqipctibfi9JiecAi;obeM4)J);).rtl»e  tfiB  <^aMtvX8.i^^Ml\ 

statute  ia»«  lfi^i|(Ool^tmsqlla(b0rtli  lo-jSbi^  fisebmdi^ 

and  imuiob'iie  is^itejredii Amksb^  ihqDihaYS// aaiHaittfed . 
8€kne«cbi(^..v»gBai)o;v-^Bad'Ji»t  fb^  taJMri 

requiMii  iwoi  Diagi9iarates,^.iafiixi\<he<  eooiidtint  .eCttot. 
pariab.  affiodtey^ihabanji  peiatar'baimLiBt'Sratil^kfNthor/. 
iisBiaitiii  bM  b&taaie  JskaKgedile  te'  sUfdi.  paaia^.'tgr  hmn^ 
wM  OUR  Jib  .6mtlji#  to^fsaase  Miciii  pexBoaM^in^iyNio^} 
h^B±e  dbiiy  attdito.«aaBii£M  bim.itoiifihiQgi  tlMuiplato' 
oCLhis>  faiiihid>rs^ltet(li^gali8ettlaiiiciU;,'janddi£ii^^ 
barfoteid  ^dia^^tbdjpcraoik.Btfi  bxaught  befare  Ifata^wlfd 
b0riil4ni&ol2aUkM>v£9ab9^ 

aa^T/fielUaattiK  Aid>i^|2ai]Bl^  theatitbaliyaatinbiBnaiadAo 
porfoebd^dfayrl  ailpaiv  dtuideiffj  thrir  hnnrtu  wnili  ihinlit  Mj 
clusaDdueh  i|»ifaani^.i»[4  Ms  v£/b^iiuu.iUn  hi  fMmftrafk't 
tvrihe.  ifiaaf  jafiiiia  ;bktbi  JorKtlje  tnaiqcVvllieocHd  aam^i 
tiinedbbShei^ectofi&ttlegislf tuiMM  thaiefbn»  ^iaadonaq 
lieve  parishes  from.flMrnacattilgdqfiiiibiididkij^ 
pdanpteoosBboBkintAarfb^  or  Ireland  ^  and  with  that 
view  it  authorizes  their  remo?al  to  the  place  of  their 

(a)  X^SaUiZlU 

birth. 


oP»tlM^  bfenfapti^  dfb  iiuibiiid';; 'vndAethiafoad  having'  ,^^i*w 

tliH(cMflg}<io?^^iii9 wift  iMMiM  «oti  belJMaobaiMtftosij  ^^^*^**^ 
falnuiii  Slifi^ib  lai^cte^  tHei^to^tim^^M&aiihb'rwmt  ^^ 
pMiiamki^''Mdil0hw  IwAi  fi)ip|JoiUeti/ihu<«ne:vfcniMlt' 
aiuU  OftrMi^UAirr^^lie  fniiiQg'oO  tbe  >bbli^/  fenfl^ii^- 
JAtMn^^foitislaip  Hie  «iAtneL<t<AMtlrlkliM'Jf(asptit'iqfaB' 

atid* iSmmfyi  wtreiirepMkved:  io uthb  >^«afe^«  miiidsniiaoctb** 
oMhWJ  OAiBp|)6al^thfea««ioiisiBt«|edia;^ess^'iE>vbiQb' 

5»iGJ0.  trulfti  jb>SdvikeinapK>v#iL)o«gi^«a  hurt  besDifto'^ 
Aotifawl^  Zh0i  Jodf^fisitkjiight  iooti'  iln^Jbariir*  Leaki 
it-rmk  ^oillf  fdeqidbdi  doN;  wfa^e^  ^tk  tlnBiMdid<ttrIUMfaa^ 
bttfe94n<£M2«idK>niflli  fab  twife-mre^livi^g'  .togclbeiv  >  tUot^ 

Mi»(%)|llidftb]ei40:tliwieWe<rdiiqAisi^e-is^^     itiiirai« 

offktisuiteii8Ci|tkibeflbu;  ]!|}btiiiipilUefii¥itt«nUld£p^ 
tUk  drio8ioilyifer''AaBiiig3tMd  ahskwe  «£(4^e  bpibiiiidellio'  > 
fifaiil^rniill  W  miin«0lh<idviiy  tU  ^nshiariikti  dsuboMil^ 
t9«niD«m)lllen^>iMid  0{l6i)nfaisIJnBtfantltBfltfnB&|hdiitoy'* 

litAfM^  ■Him,iilliMlllflllii|'^trtHMlllfiliHMil  '"n  fl  ^drlaiiAsqsvaii 
,  ^fiifl  lijiw  l)aft  v^itvV^A  10  ' 


(a)  EttMeritrm,  1821. 


jMnagoto 
indMturatwvt 


indflo 

iM  Mid  the 


tiSed  udthiit  ^""®'*  ^^  **•  Coart  on  the  fellowing  cases  - 


^"blTuia    liUie^i^  k^tip{it^dtit^  to  bile  ji'C!6Hneti,  VfW,'^^ 

fof^  ttite^  ytott  Bg(^,  by  ah  1nd\sfitiii«1ror  devisi'^j^lAift?(k 

^hibb^  th6  p^p^  ^  iMi  faefieted  A^hsHMJi^'a^'iikJ^ 

J2f;^^jj^  Md  *Mt  k  wis' «fgft*d  itia  -toilfedi  an*  tAe^N^lib 

H^d^te  j(iMS«k^pi«s6nt  ttt  the  tinie  o^^e  fir^{iig  ktid^&dbi^d^ 

A.S..  who  A«  inAiniutt,  'nbr  HHiSte  patipelt  tec^Ue^:  bijte'l  Smf 

bwnUud  Mber  ^l$%efore My'jd^ce  re^eisttog  it;  likA^1ifte^l5 

wcfviiotatk  lio^^MeM^tMtxhe  dss^htoi  t#DJ 

dciice»  and  that  ^  uhlt'ttld  ^Mttfsh*  OffldetfiT  W6re  pSIti^b  tD 

Sa«!^^^  %%fe (*wpef "ibd iMUd,  Uiut the  1itdtotiniBVi|tif i 

tile  ^ttfri^  bf  Drtt^i  Ui^ilS'ntkr^m^ti^  flS^ig^iB^ 

that  he  had  not  got  it,  but  that  it  was  with  the  oveneen 
of  Llanbdiff.  'iif^i66iet^tmeas€i'k^i^'ma^^%j 
further  evidence  given  respecting  it,  except  that  the 
present  parish  officers  of  HantHUg  proved  at  the  trial 
'■<■'''•'  that 


Iiui4  diej  had  seardied  ftmong  the  papers  belongpiig  to       Iftlft 

thai  parish  finr  the  indeoture^  and  that  it  coold  not  be       ''  ■■■  '^ 

HitKuw 

tiiM  oate  w«re  missiog.    The  order  of  removcl  was  con*       mm  or 

I^^^th^dec^ai^       J^  T.:3fartoi>(a>Ju^jiv.poJx^  ;. :  ^.^i  .\  i 
the  triaL    QiLfeiiaiuiv  made  <froiii.  the  nanrftv  ihortlg 

TRvrn^r*.  '   TjfT^i      rir*"*r  *TTf^n  J^T***:  •^~  i iTT'f^ '^' * W*f9  ^9m 

\^,^)fli^  be.  wd  t)b^.  i|)d^Btui;e.^d  b^fi||jyw 
'  the  es3iiiitiiiD.oCtheaDDKndGflibi0b  Msk 

g.v.2-.j/o  .•. ; .'.  •-•  ■•  ■■  ■■  •'  ■•  ■■■■  ■  >■»'  •''-:-.  ■•'-'•■  "•■''  •'■'  "•■ 

BATtET 


iJ  Ml   . 


■"i:;\i  )(. 


622  CAS£S  iH  MICHAELMAS  TERM. 

1827.  Batley  J.   The  decision  in  that  case  did  not  proceed 

— *       on  the  gri^d  tMnOie  d^rationli  of  th^^ecatrix  of 

agttbut       the  master  irss  adtmSsible  r^ut  tbft  If  the  aedaradon  of 

jmjcf       the  p8aper,^«:<5r^ ,^!s^^c^,  as  ^^]f  ^  pos8es.Hm 

of  the  indentures  by  nim,  it  sliewed  dao  that  fordier 

search  or  enquiry  was  nmeoessary,  because  he  stated 

that  it  had  been  ffiven  up  to  him,  and  that  he  had  bomt 

it.  ,Utd»4^aLiifea^d^  and 

might  have  been  called  as  a  witness  to  prove  either  that 

he  had  deliyered  his  copy  of  the  indenture  to  the  parish 

officers  or  had  d^stapyi^lt,  of  4htf  ffl^  ^^^  originally 

two  parts,  and'  the  parish  officers  had  one.    His  de* 

was  not  sufficient  eYiitetct^Q^dd^  that  a  bon&  fide  and 
diligent  search  was  made  for  the  instrument  where  it  was 
iikdy  to  be  found,  so  as  t^et  in  parol  eridence  of  the 
contents.  In  Bex  v.  CasU^on  (a)  there  were  two  parts  of 
an  indenture  of  apprenticeship^  on^  w)iich  was  proved  to 
have  been  destroyed,  ana  tiie  other  liw  been  delivered  to 

Bf;s(g«ff4»  !^S)fi^lW^ft^lO»^pimiU^a1(ap|d{MiQBiiial^^ 
made  to  Miss  Tayhrj  who  hMlitrtM^  »  Q»{d^tiabdfa» 
Jbrd^  for  the  part  delivered  to  her,  and  that  she  had  said 
that  she  could  not  find  it,  and  did  not  know  where  it  was ; 
but  Miss  TatfloTj  though  still  living,  was  not  called  as  a 

not  been  suffl<HMti]f''a^^b\)nt^  46i^l  Wltkh  Wn  traced 

*.*.  U..A  3rt  }l.ii  therefore  be  quashed. 

.V  :..^o'j  A  r.<hjM.>«  ')  iujryii.j,  •r>i.ob'-/3  ;oii  i!£w  iidi  iMx^K qE« Bef||knia<y aMsdi 

(«)  6  T.  iZ.  SM»    .nv  .xift  iU  iijua  at  »ju«4»lro 


^'      ^     •  AR60Eb  ANO  DETEI^MINED         \^         .Ja28. 

lOffniH   mil)  fv'r.  »,;//»«'     :i  .h'"!:  y    .■*>•»   :•-  l.ri;  "it  1-         «„_ 

r>nnCoiiri.4>f,JLIN*0.V.B£-N.GH,  u 

vllftnitjhotnitT/ tl3II|ku'iJ,j^  •^^T^^tTtl  *  *'''  ^  '  ^    "    '  '' 
^^^^'Si  Aa'lSfeltWiBtfrf'Nitttif  tfeAfb'  rff  it*  "Keigii'ttf '  ■ 

bni:  •jbfj  r.K»(*  j:  )/;i'j  '<3^tt6fi^9Vk     ♦    '  *        '     '      ^       '  *' 
«^'ij  io  oo'«  '^  ••>  ■♦  i(  '»/?    ■{  v/  '><  -/.  '      .''   >    »'  •>  '     1  *  .   »  i 

l0?J'!'5''J  f»Wj  '»*f  »V/  'ij  )tl*   ',        ^'   -i    .'"'.'    •     rf    .       \    -.]  5.ii    *      -J 

.'  MEMORANDUM. 

•^griea:iUN^i)0iBbfr;or  Attomiiy^Cf^iierriy  and  was  sik^ 

bin-  bi.'t  *.'!'  ^n  't  ^.  .-    .r   ..  M*  ;, .[  .'/  !  i\»  I  .,  ;  ^  1»  :•.!  .v«'-A 
ft  ^r  ^v-    I '   J*    '     .  */    L  ?   ''1      '.  I -,''■.''  •'   /u.  .  I  V   ■•'-fl'    *i  «i 

*^^'u86'b?  fl&iEwiw'  beftjr^'tiig  B'aiikrdp^,' to^"  on  'aii  SSt::!,5r 
i^ci^\i&t'£;l&ted  With  htm  lidbre^lii^''b'ankruptcy,^  money  Jl^TT 


t^<.Ml^i.«>,'  'K*  r>'tn':iiiiu  thst ba bad r«- 
eeiTed  a  sum  of  iponey  pn  account  of  iha  bankiii|»C  aAar  an  act  of  bankniptcj*  but  not  that 
iliMKAIJitfifaillifbhgkiMbtb  > Hwd;(tibt  this  was  not  efidenca  sufficient  to  sopport  a  oounl  on 
an  aceoonf  suOted  with  tba  assignees. 

Query,  Wbetbar  an  adausaon  obtained  by  such  oonpolaofy  etamination  can  be  wad  aa 
^fidteca  in  such  an  aotioB?    >  —  ^  .  1  d  (.; 

had 
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ISSSf       had«idiMh«l«Blh«Me«f  A*M^|BM«ft«tlie 


ft 

At  tbe  tml  bafcra  Lotd  nirimiH*  a  J.  at  the 
G«aiid8  oltiMi  after  kMft  JfidlarihMV  %am,  dM 
tift  fame  ftilad  w  to  th*  fint  dhne  ooMta»  JB  ( 
of  the  ht  g«f  ia  widMM  the  iiiwHiiIna  <f  ihede- 
fadbiiCtil«iflBdM5dhorjfa^l8t6^  befcnrtheeni- 

flBJf   UMmmm  Si    MOOHBIK  Of    IDA'  IMWCI|fpf «rw||MMBf 

Tet;  it ■Hpww by  A#  mliiwuii^i  aqWiPt  tfw« Hw>e 

It  anMrad  d«o  by  «li»er  qiMlkBi  iIhI  tfce 
;wM  nndaed  to  d»  mHudj  cf  A#1>finlilj 
ia  two  actioiii^  m  the  Md^  of  JfaMMvy  pnosA^  nd 
Aat  th«  >tffcnifant  Am  hunt  Urn  to  ba  k  imolMBt 

CiVCfllDfltiBOHL      JiO  GflfiStMB  WV8  VSt  S8  tO  tlW  flHHBBP 

Bi  wbicli  Im  BMB^f  lo  noBiwa  on  MOOSOt  €■  Iw 

«B  «ych  «k«  CBMafawm  famd  wm  l^M 
iKf9  hmm  A» 


The  Lota  CWaf 


•  raie  aU  to  Hk  «iit  the 


Batur  J.    Tha  pawt  «aM  ii 

hmbew  «itaiL    U  wfc  of 


(4  tfJbi^pii^  (i|  «je#Ji«fc 
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that  #lll^vll»6ifc^  >»^W«M)tHlt-«tat^     fiaffe^tb^^Ky*^ 

IrtMkiLl  **^*n'tiii^af^iirfTiaflniri  '^  art*  Wi*  Ji^MCMifeki^  ^MlI 
.'AvJoant  ni  9(1  <3tf  j:-;i   •':    :*  r-*a^   \',iM.-^}  -nV  .::rr 


the  generaitiMWC  gJiltihi  ruiaiiUift^tftaMdJmil^         ith'e  forml? 
C.  J.  at  the  London  sittings  after  hist  Michaelmas  term,  the  Utter  take, 
itc^dbii  tetc4ifliilFMdidi  lMii4iint«»^h6:pM&-  ^u^^„Ti~ 

plaindff  and  defendant  agreed  by  parol,  tfeyt  .^g^fttilkvTj^J"^^^ 
should  become  tenant  of  the  premises  upon  the  terms  Mme  premisefl 

.         ^  —      granted  by  A» 

mMmf0UA^bmkimdBmiL  i>rt«»f  if^ftemAtrtftCTwoti  toc.  Held, 

,  that  ia  an  ac  • 

tlteiJMtiltiandrfahi^;.-  ghiwliiitiiigl  mM'pmkt^^^on  by  ^. 

J  1  .      -^  •        ir    4.        against  2?.  for 

and  was  stamped  as  an  agreement;  it  was  m  enect  a  rent  and  non- 
lease  to  J^rf;*wiidreupon  it  was  objJcteSjTfol:  tlie  de-  SSd  noTbT" 
VII.  Ss  fendant,S^-i 

duly  stamped. 
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18SS.       fendant,  that  it  could  not  be  read  in  evidence^  not  baTiag 
a  lease  stamp.    The  Liord  Chief  Jostioe  bdng  of  that 
agamn       opinioUf  directed  u  nonsuit. 

Cktmeif  now  moved  for  a  new  trial,  and  ccMttlcnded 
that  as  the  written  instrum«At  was  not  signed  by  eilh«r 
the  plaintiff  or  defendant  as  an  agreement  to  bind  them, 
it  did  not  require  any  stamp*  Tbeiff  agreeiaaiit*  was 
merely  by  pared,  and  this  document  was  referred  to  in 
order  to  s^e^the  termsi  of  tbafc  parol  ng^emMi^  T3ie 
case^  theni  wns  similar  to  that  of  DffMi  %  Btcwn^u^ 
where  an  agreement  was  made  l^  paeol  t»  ^bide  by 
the  terms  of  a  written:  document^  and  that  waa  jseceived 
in  evidence  without  a  stamp. 

Per  Curiatl^,  The  document  referred  to  in  that  case 
was  merely  a  proposal,  and  not  an  agreement.  The 
document  here  produced  was  a  leasee  and  the  statute 
provides  that  no  lease,  where  the  rent  exceeds  SOJL,  and 
is  under  100^,'  as  ia  this  case^  shdJt  be  reoeived  in 
evidence  without  a  stamp  of  11. 10s.  The  evidence  was, 
therefore,  properly  r^ted^  and  thacf^  is  no  ground  &r 
settmg  aside  the  nonsuit. 

Bulov^ised. 

(a)  3S.i<f.66S. 
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BfNNETT  against  Womack.  J^ridat/, 

January  25th» 

A  SSUMPSIT  on  a&  aimeiDeiit  to  purchase  tbe  lease  A  party  oon- 

-Tl.      ^  .  tnicted  for  an 

of  a  publio-hoose,  wbicb  in  the  agreement  was  de-  awgnnjent  of  a 
scribed,  as  held  by  the  plainiiflf  at  a  certain  net  annual  i^oum*  which 
rent  under  common  and  usual  covenants.     Plea,  the  u'hoiden  ^ 
general  issue.   At  tbe  trial  before  Lord  Tenierden  C.J.  at  ^^J^"^' 
tbe  lAmdcn  sittingsiLfter  last  Michadmas  term,  it  appeared  commm  eove- 
that  tbe  defendant  had  entered  into  tbe  agreement  set  out  i«m  contained 

a  coyenant  by 

in  tbe  declarataoui  but  tbe  lease  contained  a  covenant  by  the  tenant  to 

1  111  111  P*T  land-tax, 

toe  tenant  to  pay  the  land-taXy  sewers^rate,  and  aU  taxes^  ■ewer».rate.  and 
beades  the  rent  specified,  and  a  proviso  for  re-entry  by  and'a  proTisT* 
tbe  landlord  if  any  business  but  that  of  a  victualler  lo'/bilri^*^ 
should  be  carried  on  in  the  house;  and  tliese  the  de*  ^^Ve^^* 
fendant's  counsel  contended  were  not  common  and  usual  '^}^^^  ^  <?'- 

ried  on  in  the 

covenants,  wherefore  he  was  not  bound  to  take  tbe  ^^nw,  and  it 

was  proted  that 

lease.    The  Lord  Qiief  Justice  thought  that  the  sUpu-  a  considerable 

inajority  of 

lation  for  a  net  annual  rent  answered  the  otgeotion  as  to  public  house 
the  land*Cax  and  sewers*rata;  and  evidence  being  given  .u'^a^^M: 
that  the  proviso  for  re-entry  was  inserted  in  at  least  six  ^^it'aS  ^  w 
out  often  leases  of  public-houses,  his  Lordship  thought  *^^;*^;J^;^ 
it  must,  with  reference  to  the  lease  in  question,  be  con-  covenant  in  a 

*  ^  lease,  resemng 

sidered  as  common  and  usual,  and  directed  the  jury  to  a  net  rent;  and 

that  the  proYiso 

find  a  verdict  for  the  plaintiii^  giving  the  defendant  leave  for  re-entry 

must,  with  re- 

to  move  to  enter  a  nonsuit.  ference  to  a 

lease  of  a  public 
house,  also  be 

F.  KeUy  now  moved  accordingly,  and  contended  that  ^3^^^^. 
a  covenant  to  pay  the  land-tax  and  sewers-rate  was  not  «non« 
a  common  covenant,  for  that  the  former  was  always 
considered  a  landlord's  tax,  and  under  the  statute  of 
S  s  fi  sewerU 


WOMJkCX. 
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1828*        sewers  the  rate  is  sometimes  imposed  on  the  landlord, 
_  sometimes   on    the    tenant,    and    sometimes  on  both. 

BiNVKR 

againti  Neither  was  the  proviso  against  carrying  on  any  busi- 
ness in  the  premises,  except  that  of  a  victualler,  a 
common  stipulation.  The  fact  of  such  a  proviso  being 
frequently  introduced  into  such  leases  makes  no  difler- 
ence.  In  Henderson  v.  Hay  (a),  the  assignee  of  a  lease 
of  a  public-house  agreed  for  a  new  lease  *'  upon 
common  and  usual  covenants.**  The  lessor  afterwards 
insisted  upon  a  covenant  not 'to  assign  wt&oat  his 
licence,  but  Lord  T^t4rlam  decreed  a  specific  perform- 
ance without  such  covenant,  observing  that  although  it 
might  be  very  usual  to  introduce  it,  that  wo«dd'  not 
make  it  a  common  covenanlt.  This  was  confirmed  by 
Lord  Eldon^  after  much  connderation,  in  Ckitrch  r. 
Brown  {b),  where  his  Lordship  said,  ^  the  safest  rule  of 
property  is,  that  a  person  shall  be  taken  to  grant  the 
interest  in  an  estate  which  he  proposes  to  cotirey,  air 
the  lease  he  proposes  to  make,  and  that  nothing  which 
flows  out  of  that  interest  as  an  incident,  is  to  be -done 
away  by  loose  expressions,  to  be  oonstmed-by  htta 
more  loose.*'  Now  one  of  the  rights  wUeb'the  de^ 
fendant  would  take  as  incident  to  his  interest  for  a  term 
of  years,  would  be  the  right  to  carrjr  on  anykfwfol  trade 
on  the  premises,  (cr)  •    •        '      • 

Lord  Tenterde»  C.J.  I  am  of  opinion  that  there 
b  not  any  weight  in  the  objection  taken  t6'the  covenant 
to  pay  the  land-tax  and  sewers-rate.     When  a  party 

(a)  5Br.Ck.Ca.e5i* 

(b)  1  Ves.  S58. 

(c)  See  many  casei  on  tbit  sulijecc  coUected  in  a  note  to  Sendertan  ▼. 
Sa^f  5  Br*  C.  C  by  Sden. 

stipulates 


IN  THE  8th  &  9TH  YSAltS  OF  GEORGE  IV.  689 

stipulates  to  receive  a  net  rent,  that  means  a  rent  clear  1828. 
of  ail  deductions  to  which  it  would  otherwise  be  liable; 
the  covenant  to  pay  land-tax  and  sewers-rate,  must, 
therefore,  be  an  usual  covenant  in  a  lease  reserving  a 
certain  net  rent  The  remaining  question  turns  upon 
the  proviso  for  reentry.  Now  that  which  is  usual  in 
leases  of  one  description  of  property,  may  not  be  so  in 
leases  of  anodier,  and  I  therefore  think  we  are  bound  to 
take  iotoconstderation  that  this  was  a  lease  of  a  publio- 
house^  Evidence  was  given,  that  of  such  leases  at  least 
SUE  in  ten  contamed  a. similar  proviso;  and  as  no  attempt 
was  made  io  answer  that 'by  Gooflicting  evidence,  it  must 
be  tahto  that  sacb-a  pmviso  was  usual  and  common  in 
leases  of  piid^lio-houses.  And  if  there  was  nothing  in 
this  lease  more  than  the  party  contracting  for  the  pur- 
chase must  be-  presumed  to  have  expected  to  find  there^ 
the  eadsUtnot  of  the  proviso  furnishes  him  with  no  valid 
ground  for  refusing  to  complete  his  contract 

Bayley  J,  I  entirely  agree  upon  both  points. 
Where  a  teoaat  agrees  to  give  a  net  rent,  covenants  to 
secure  thatare  usual  and  common.  Now  the  covenant  to 
pay  sewers^rate  is  merely  a  covenant  to  secure  a  net 
rent  to  the  landlord.  With  respect  to  the  other  ob- 
jection, it  must  be  remembered  that  this  was  a  bargain 
for  an  assignment  of  a  lease,  not  for  the  original  grant 
of  a  lease;  the  defendant  was  told  that  it  contained  none 
but  usual  and  conunon  covenants,  and  I  think  that  was 
-made  out  by  evidence,  that  of  such  leases  six  in  ten  con- 
tained the  proviso  in  question.     . 

HoLROYD  and  Littledale  Js.  concurred. 

Rule  refused. 
Ss  3 


I 
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Friday,  Thc  KiNG  agoitist  The  Mayor,  Aldermen,  and 

Capital  Burgesses  of  the  Borough  of  Don- 
caster. 

By  custom,  in  A  RULE  nisi  had  been  obtained  for  a  mandasnus  to 
town,  all  per-  the  mayor,  aldermen,  and  capital  burgesses  of  the 

served  an  ap-  borough  of  Doficoster,  commanding  them  to  admit  and 
^^"^nxTu  swear  J.  Buckland  into  the  place  and  office  of  a  fteemn 
Sr  ^ng^  ^  burgess  of  the  said  borough,  on  the  ground  that  he 
*"^*^  *StiUcd  to  ^^  ^^"  bound  by  an  indenture  of  apprenticeship,  or 
be  admitted  to    articles  of  clerkshiD,  to  be  the  apprentice  or  dexk  of  an 

the  office  of  free  '^  '^'^ 

burgess:  Held,  attorney  (who  was  a  freeman  or  free  burgess  of  the 

that  a  person  ...       ,  *    *. 

who  had  served  borough,  residmg  withm  the  same),  for  seven  years,  t» 
of  clerkship  to  learn  the  business  of  an  attorney,  and  that  he  served 
free  burgS  of  such  attorney  for  that  period  within  the  borough,  and 
Md  residing  ^^^^  ^y  ^^^^  every  person  who  had  served  an  ap- 
within  the  preuticcship  to  any  trade  or  profession,  was  entitled  of 
entiUed  to  be     right  to  be  admitted  a  free  burfiress.    It  appeared  bv  the 

admitted  to  hia       ^  ^  ^^ 


freedom.  affidavits,  in  answer  to  the  rule,  that  the  corporation  ^ 

created  by  charter,  by  which  it  was  granted  that  the 
burgesses,  tenants,  resiants,  and  inhabitants,  should  be 
free  burgesses,  and  have  a  guild  merchant;  that  there 
were  guilds  of  taylors,  butchers,  weavers,  cordwainen, 
glovers,  woollen  weavers,  of  fullers  and  dyers,  tanners, 
skinners,  joiners,  drapers,  fellmongers,  and  hat-makers, 
and  that  persons  admitted  to  their  freedom  by  reason 
of  apprenticeship,  had  always  served  a  person  in  some 
trade.  There  was  no  instance  of  any  person  having 
been  admitted  to  the  office  of  free  bnrgess  by  reason  of 
having  served  seven  years  as  an  apprentice  or  clerk  to 

an 
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an  attorney;  and  there  were  several  instances  of  persons       I8S8* 
having  been  refused  to  be  admitted  as  free  burgesses,        ■ 
on  the  ground  they  had  not  served  apprenticeship  to 


Th«  Mmjm  of 
a  trade.  DovcAnnu 


The  Solidtcr  Oenercd  now  shewed  eouse;  and  con- 
tended,  first,  that  an  articled  clerk  to  an  attorney  was 
not  an  apprentice  within  the  ordinary  meaning  of  that 
term ;  and,  secondly,  that  at  all  events  the  occupaticm 
of  an  attorney  was  a  profession,  and  not  a  trade,  and, 
consequently,  that  the  party  had  no  right  to  be  admitted 
to  his  freedom. 

The  Attorney  General  admitted  that  he  could  not  sup« 
port  the  rule. 

Liord  Tbnterden  C.  J.  A  per6<m  who  serves  an 
attorney  under  articles  of  clerkship,  can  hardly  be  said 
to  be  an  apprentice  within  the  popular  meaning  of  that 
term.  Here,  however,  the  right  to  be  admitted  a  free 
burgess  by  reason  of  having  served  an  apprenticeship,  is 
confined  to  such  persons  as  have  served  an  i^prentice* 
flbip  to  a  trade.  An  attorney  exercises  a  profession,  and 
not  a  trade.    This  rule  must,  therefore,  be  discharged. 

Rule  discharged. 


Ss  4 
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1688. 


Saiurdaif,  Ex  pattC  HoRND. 

January  26th. 

An  act  for  li/fARR  YAT  obuiue^  a  mlft  oiri  for  a  .in<^nd«nus  to 

makiDg  a  na?!^  irl    •                                                                               Jr           "             * 

gable  canal,  the  Compauy  of  Proprietors. of  tbe  Wmo^^  and 

the  shares  were  Birmingham  Canal  Navigation^  and  their  clerk*  to  raake 

personal  estate,  in  a  book  kept,  for  tb^t  pprpo$e,  m  eiKtrf  of  tb^  probate 

Stu^i^as*:^:  *>f  f^i"i<'m  Home,  deceased,  ^r^utc^.  by  ttw  gomi^toriW 

JJl^^^J^^  Court  of  the  Lord  Bishop  of  Lici/uild  ^n4  Gww^ 

parishes  in  Ae  ^nd  the  name  and  place  of  abode  of  -4iw  Home,  as  the 

diocese  of  ffbr^  '^                                                             ' 

oesf«r,  and  other  owner^  proprietor,  or  person  en^tled  to  one  afuure  in  the 

parishes  in  the  »      *                      »- 

diocese  of  Xicft-  profits  of  the  Said  navigation*  belonging  to  the  said 

fiidd  and  Co' 

veniry.    The  ^Z^/am  Honi^  at  the  time  of  his  death, 

shares^  the  By  an  oct  of  the  SI  G.  3.  entitled  ^^  An  act  for  making 

rt^e  pubUc**^  a  canal  from  Birmingham  to  communicate  with  the 

SS^nV^Jthe  'S«w7i,  near    Worcester,''  certain  persons  were  incor- 

^M^fc^'  porated,  and  were  empowered  to  raise  a  competent  sum 

twn/fy,  where  of  monev  for  makinff  the  canal*  not  exceeding  180*00CM»| 

thediYidends  ^             ^                    "                                                  " 

were  also  paid  which  said  sum   was  to  be  divided  into  190O  equal 

and  books  of  .,, 

account  kept :  shares*  and  toe  ^^  said  shares  'were  to  be  deemed, personal 

the  purposes  of  estate,  and  transmissible  as  suehy  and  not  in  the  nature  of 

riS^^f a*Aan>.  ^^^  ^^^''     By  a  subsequent  act  (48  G. S.  c. 49.),  the 

Aareofthe  Original  deeds  of  bargain  and  sale  or  transfer  of  any 

profite,  being  shares  in  the  navigation  were  required  to  be  filed  with 

personal  pro-  "                              • 

pertj,  miffiit  be  and  kept  for  the  use  of  the  company*  and  the  company 

considered  as 

locally  situate  were  authorized  and  required  to  nominate  a  clerk*  who 

in  the  diocese  111.                            «       ,               « 1    <■    o        t 

of  ZicA/s^  and  should,  in  a  proper  book  provided  ^r  that  purpose* 

that  a  probate  ^nter  and  keep  a  true  and  perfect  account  of  the  names 

Conshrtorbi****  ^^^  places  of  abode  of  the  several  proprietors  of  the  said 

BSho  °ofthat  '^^^^fi^^^^o"*  *^^  of  ^^  several  persons  who  should  from 

diocese  was  time 
sufficient. 
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time  to  time  become  owners  and  proprietors,  or  entitled        18S8* 

to  any  share  or  shares  therein.  ^mnuf 

The  transfers  of  shares  in  the  canal  have  been  filed       Hoam. 

and  kept  by  the  clerk  appointed  for  that  purpose  at  the 

office  in  Birmingham^  where,  also,  the  dividends  have 

been  and  are  paid,  the  books  of  account  kept,  and  the 

general  business  transacted.    The  canal  passes  through 

several  parishes  in  the  diocese  of  Worcester^  through  the 

parbh  o{  Edgbasion^  a  peculiar  of  the  dean  and  chapter 

of  lAtcJ^ldj  and  through  the  parish  of  Birmingham^ 

which  is  in  the  diocese  of  Litch/letd  and  Coventry ^  and 

the  rates  tod  duties  for  tonnage  and  wharfage  are 

collected  at  different  places  in  each  of  the  said  dioceses. 

William  Home  died  at  Birmingham  in  March  1819, 

possessed  of  a  100/.  share,  the  transfer  of  which  had 

been  regularly  filed  in  the  company's  office  at  J3ir- 

mingham  ;  by  his  will  he  gave  all  his  personal  estate  to 

his  wife  Ann  Home^  and  appointed  her  sole  executrix, 

and  she  proved  the  will  in  the  Consistory  Court  of  the 

bishop  of  Litchfield  and  Cctoentry  /  tlie  company  refused 

to  pay  her  the  dividerids  upon  this  share,  and  to  register 

the  probate,  and  enter  her  name  and  abode  as  a  pro* 

prietor,^  on  the  ground  that  the  probate  of  the  Consistory 

Court  was  not  sufficient,  but  that'  she  ought  to  have 

taken  out  a  prerogative  probate. 

Hdroyd  shewed  cause.  The  canal  elctends  thi'ough 
several  different  dioceses,  and  the  interest  of  the  testator, 
if  it  has  any  locality,  must  bd  considered  as  being  in 
each  diocese  through  which  the  canal  passes,  and  there 
should  be  a  probate  hi  each  diocese,  or  a  prerogative 
probate.  An  annuity  issuing  out  of  land  is  bona  nota- 
bilia  where  the  land  lies,  Com.  Dig.^  Administration  Q. 

This 


6S4  CASES  IN  HILARY  TERM 

IB2S.  This  is  an  interest  of  the  same  description ;  but  if  it  has 
no  defined  locality,  then  a  prer<^tiye  probate  is  ne- 

HoRKs.  cessary.  In  the  case  of  stock  and  money  in  the  funds,  it 
was  said  by  the  Lord  Chief  Baron,  in  The  King  v.  Gsp- 
per  (a),  that  it  has  no  defined  locality,  and  for  the  pur- 
pose of  probate  or  administradon  is  within  the  province 
of  Canterbury,  In  the  case  of  Smith  v.  Stafford  (6),  there 
was  a  prerogative  probate,  and  that  is  suffici^it* 

Manyaif  Parke^  and  Whateky  contriL  The  interest 
of  the  testator  is  as  distinct  from  that  of  the  body  cor- 
porate, of  which  he  was  a  member,  as  the  interest  of 
one  private  individual  is  from  that  of  another.  The 
body  corporate  has  lands  in  diffisrent  dioceses;  the 
individual  members  have  no  interest  in  those  lands;  ail 
that  each  proprietor  b  entitled  to  under  the  private  act 
of  parliament,  81  6.  3.  c,  59.  is,  <*  the  value  and  n«t 
distribntion  of  a  certain  part  of  the  profits  and  advan- 
tages that  should  arise  and  accrue  by  virtue  of  the 
several  sums  of  money  raised  under  that  act"  These 
net  profits  are  ascertained  at  the  head  office;  and  until 
that  is  done,  the  proprietor  has  no  claim:  tbqr  Are 
payable  there,  and  the  share  is  transferred  there  only, 
and  the  deed  by  which  the  testator  acquired  his  title 
remains  there,  and  was  there  at  the  time  of  his  death. 
This  is  like  the  case  of  stock  transferable  at  the  Bank 
of  England^  where  a  London  probate  is  deemed  suffi- 
cient. In  Smith  v.  Stafford  {c\  the  canal  extended  into 
two  provinces,  and  the  prerogative  probate  in  one 
province,  where  the  bead  office  was  situate,  was  deemed 
sufficient 

(a)  5  Price,  217.  (6)  2  fFOi.  Ch.  Co.  166. 

Per 
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Per  Curiam.  The  right  to  the  shave  of  the  profits  is 
personal  property*  which  may  be  considered  as  locally 
aitoated  in  Birmir^atn  for  the  purposes  of  probate.  Hmkb. 

Rale  absolate. 


Greenslade  against  Dower  and  Colman.       ^JT^^^i^ui 
A  S8UMPSIT  aniast  the  defendants  as  acceptors  of  When  a.  and 

^^^  .  B.  agreed  to 

several  bills  of  exchange  payable  at  six  and  twelve  take  a  ikns, ' 

months,  drawn  by  one  Willoughln/i  and  endorsed  by  him  former^occa- 

to  the  plaintiff     Plea,   non  assumpsit.    At  the  trial  tSciZb^l"* 

before  Lord  Tenierden  C.  J.,  at  the  WestminsUr  sxt&n^  Tn^cTXI^*^ 

after  hst  Miehaehnas  term,  it  appeared  that  WUhmghby^  Jh^^wiS^' 

in  Oeiober  1824,  was  the  occupier  of  a  farm  in  Surrey^  orconaentol 

A»  f  took  tcom 

under  an  agreement  ibr  a  lease  from  Lord  King.    On  JB,  bUtt  for  the 

amount  payable 

the  lOdi  of  October  in  that  year,   an  agreement  was  atuzand 
entered'  into  between    WiUougKby  and  the  defendant  a^pL^bj 
Coleman^  that  he  should  take  the  farm  upon  the  terms  ownrnun^and 
of  WUtoughh^B  agreement  with  the  landlord,  and  pay  J^'^jJ^i^ 
for  fixtures,  household  furniture,  crops,  stock,  &c.,  at  a  «^i^  "^  ** 

f  ued  on  tbe 

valuation.  On  the  11th,  a  written  agreement  to  that  bills. 
efifect  was  prepared  and  signed  by  JViHoughby  and 
Cdeman ;  on  the  next  day,  Daooer  also  signed  it.  Ac^ 
cordmg  to  this  agreement,  the  amount  of  the  fixtures 
and  furniture  was  to  be  paid  for  on  the  25th  of  October^ 
the  priee  of  the  crops  and  stock  by  bills  at  three 
months.  A  fbw  days  after  this  agreement  was  signed, 
Coleman  was  taken  very  ill,  and  so  continued,  whoUy 
unable  to  attend  to  business,  for  several  mondis.  In 
consequence  of  this  Wittoughby^  at  the  request  of  DotD^, 
continued  to  manage  the  farm  until  the  9th  of  De^ 

cetnber 
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Oasshslahi 

DOWKB. 


1828.  eember  1824,  when  Dower  entered  into  a  new  agreement 
with  WiUot^hhf,  to  pay  part  of  the  sum  at  which  the 
articles  specified  in  the  former  agreement  were  Talued, 
in  cash,  and  the  remainder  by  bills  at  six  and  twelve 
months,  inponuanee  of  this  agreement^  the  bills  in 
question  were  drawn  by  WiOougUyi  accepted  hyDcnoer^ 
for  himself  and  Obfemait,  and  deposited  in  tke  hands  of 
the  auctioneer  employed  to  make  the  valuatioa,  U>  be 
kept  by  him  until  the  valuation  was  formally  made  out, 
and  possession  of  the  farm  given  up.  On  liie  11th  of 
January  1835  this  was  done;  Dower  took  p<isse8sion  of 
the  farm,  and  the  biUs  were  handed  over  to  WUbn^tby^ 
In  April  1825,  Coleman^  having  recovered  firom  his 
illness,  went  to  reside  on  the  farm,  and  was  then  for  the 
first  time  informed  by  the  auctioneer  that  the  amount 
had  been  paid  by  Darner^  partly  in  cadi  Mid  partly  by 
bills,  but  the  periods  at  which  the  bills  were  made  pay- 
able were  not  mentioned.  Coleman  replied,  that  Darner 
ought  not  to  have  given  any  bills,  as  he  had  racaved 
12002.  to  make  the  paymoit^  which  sum  gready  ex«* 
eeeded  tiie  amount  of  the  valuation*  It  further  ap« 
peared  that  Dower  and  Geleman  weiie  jointly  interested 
in  the  farm.  For  the  defendant  Coleman  it  was  objected, 
that  Dower  had  not  any  authority  to  accept  the  bflls  in 
question  in  their  joint  names.  The  Lord  Chief  Justice 
thought  the  objection  fatal,  and  dhwted  a  nonsuit. 

Bro^ham  now  moved  toe  a  rule  nisi  for  a  new- trial. 
It  was  clear  upon  the  evidence  that  Dower  and  Coleman 
were  partners  in  the  farm.  Cokmauj  it  h  true,  origin* 
ally  made  an  agreement,  and  signed  the  written  contract 
for  the  farm,  but  on  the  following  day  this  was  also 
signed  by  Dower,  and  it  was  not  disputed  that  the 

latter 


GKunMJjm' 

agia 
Don 
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latter  was  to  have  an  interest  in  the  concern.  If  then  1828. 
they  were  partners,  the  acceptance  of  one  bound  both, 
the  bills  being  given  for  a  debt  due  from  both.  It  may 
be  said  that  the  power  of  one  partner  to  bind  a  firm  by 
his  acceptance,  a{^ies  only  to  trading  partnerships; 
but  there  is  no  authority  for  that,  and  it  would  be  a 
very  inconvenient  limitation  of  the  implied  power  given 
by  one  partner  to  another.  Besides,  even  .when  Cofe- 
mon  was  informed  that  bills  had  been  given,  he  did  not 
deny  bis  liabili^,  or  make  any  oomrounicaticm  upon  the 
subject  to  Willmighbjff  but  continued  to  occupy  the  &rm 
jointly  with  Darner  as  before.  His  conduct,  therefore, 
amounted  to  a  recognition  of  the  authority. 

Lord  Tbkterbbn  C.  J.  The  sgnoement  signed  by 
Cdenum  was^  that  the  amount  of  the  valuation  should 
be  paid  partly  in  cash  and  partly  by  bills  at  a  certain 
date;  and  the  only  question  is.  Whether  Coleman  ever 
authf^issed  Dower  to  pay  by  bills  at  a  longer  date? 
WUUm^ly  knew  the  terms  of  the  original  agreement, 
and  as  he  with  that  information  took,  bills  not  drawn 
according  to  those  terms,  he  took  them  at  his  own  peril. 
No  exfHress  authority  was  given*  and  in  the  month  of 
Aprils  when  Coleman  was  trid  that  .aome  bills  had  been 
given,  but  the  particulars  of  which  were  not  even  then 
mentioned,  he  replied^  that  none  ought  to  have  been 
given,  for  Darner  had  been  supplied  with  cash  sufficient 
to  pay  the  whole  sum.  This,  certainly,  was  nothing 
like  a  ratification  of  Doner's  act;  and  I  think  that  the 
mere  joint  occupaUon  of  the  farm  cannot  operate  by 
rekition,  so  as.  to  render  these  biUs. binding. upon  Cde^ 
man,  they  having  been  given  contrary  to  the  terms  of 
the  original  contract,  and  without  his  assent     The 

nonsuit. 


agauut 
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lMd«:       noBsuil^  therefiire^  appesTB  to  have  proceeded  vpaa  a 
oocrectyievr  of  tbecase,  and  osf^ht  not  to  be  distmbed. 


BayletJ.  I  should  hasre  thought  tl»  ens  moxe 
free  from  difficnhy)  had  Coleman^  immedifllety  od  faeiof 
informed  that  the  bills  had  been  given,  oomnmnicated 
to  fViUottgkhy  that  Dcnoer  acted  without  autfaorilj^;  but, 
upon  the  whole,  I  think  that  the  nonsuit  was  right. 
The  question  is  not,  whether  WiUougWy  shidl  lose  his 
mon^,  for  he  may  still  sue  both  the  defendants^  pn>% 
Tided  he  has  done  nothing  to  destroy  his  original  right 
of  action  against  them ;  bat  the  question  is,  Whether 
an  action  can  be  maintained  on  these  bills?  In  order  to 
decide  that,  we  must  see  whether  Dtmer  had  any  au- 
thority to  bind  Coleman  express  or  by  operation  of  law, 
resnldng  irom  the  sitnation  of  the  paitie&  If  seferal 
persons  are  in  trade  together,  a  bill  accepted  by  one  in 
the  names  of  the  partnersh^  and  in  the  coarse  of  tfafeir 
trading,  binds  them  alL  But  there  is  a  great  diflferenoe 
between  such  a  bill,  and  one  drawn  for  the  purpose  of 
founding  the  partnership.  Originally  each  partner 
would  have  to  bring  in  his  proportion  of  the  capital, 
and  it  would  be  very  unjust  to  let  the  acceptance  of  one 
for  the  capital  bind  all  the  others :  no  authority  of  that 
nature  can  be  implied,  nor  does  it  arise  by  operation  of 
law,  the  debt  not  being  a  partneiBhip  debt  Then, 
was  there  any  express  authority  in  the  present  case? 
The  contrary  appeared.  The  authority  given  was  to 
accept  bills  payable  at  three  months;  those  in  qoestion 
were  accepted  at  six  and' twelve.  We  shouM  facSitate 
the  practising  of  frauds  by  means  of  ooUasion  between 
creditors,  and  one  of  several  joint  debtors,  if  we  held 
that  this  was  a  transacdon  within  the  authority  given. 

HOLROTD 
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HoxjioTD  J.  I  am  of  opinuxi  that  the  nonauk  was. 
right.  Dower  had  bo  authority  in  law  to  aocept  these. 
biUs  for  the  original  purchase  of  the  stock  on  the  farm. 
The  tnauBCtioa  vaa  not  a  metter  of  trade^  and  did  not 
wacmmt  the  aoceptanoe  without  expiresa  entbority. 

LiTTUtn^AiLB  J.  concurred. 

Rule  refused. 


MuLLETT  agamst  Huchison.-  '^Voi«%, 

A  SSUMPSIT  in  consideration  that  the  plaintiff  at  In  on  action  for 
the  request  of  the  defendant,  would  indorse  and  uiu  depMit^ 
deUrer  to  the  defendant  three  bills  of  exchange  (therein  [he  foiiof^ng 
particidarly  described)  to  be  got  discounted  by  him,  ^^J^^  ™*" 
defendant,  for  the  plaintifP,  for  reward  and  interest  to  ^^^^^ 
the  defendant  in  that  behalf;  he,  the  defcndiuit,  under*  ^^]^y\  ^  ■^' 

mtaiible  m  viu 

Cook  and  promised  the  plaintiff  to  get  the  said  bill  dis-  dence:  «<  I 

bave  in  my 

counted  for  the  plaintifi^  or  else  to  return  the  same  on  hands  three 
demand  to  the  plaintiff.     Averment,  that  the  bills  were  amount  to 
delivered  to  the  defendant,  but  that  he  did  not  get  ^|,i^  j  \^^ 
them  discounted,  nor  return  the  same  when  requested  ^^  J^J^"*" 
by  the  plainfiff.    Plea,   non-assumpsit    At  the  trial  ^»  demand." 
before  Lord    Tenterden  C.  J.  at  the  London  sittings 
after  last  Michaelmas  term,  the  followiag  unstamped 
memorandum  in  writing,  signed  by  the  defendant,  and 
addressed  to  the  plaintiff  was  offered  in  evidence  on 
behatf  of  the  plaintiff:  *'  I  have  in  my  hands  three  bilb 
which  amount  to  1202.  10s.  Sd.^  which  I  have  to  get 
discounted,  or  return  on  demand."     It  was  ol^ected^ 
that  this  paper  was  not  admissible  in  evidence  for  want 
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of  a  stamp,  but  the  Lord  Chief  Justice  overruled  the 
objection,  and  the  piantiff  had  a  verdict. 

F.  Kelhf  now  moved  for  a  new  trial.  This  paper  ''  was 
evidence  of  a  contract,"  and  theveSwe  reqaiied  a  stanqp 
by  the  55  G.  S.  c.  184.  Sched.  Pt.  1.  IbmUus  v.  Xsi- 
bt/  (a)  only  shewed  that  it  did  not  require*  a  xecdpt 
stamp.  The  same  point  is  now  pending  b^re  the 
^  Court  in  Langdon  v.  Wilson  (b). 

Loid 

(a)  6P.  j-C.541. 


(6)  This  case  hM  since  been  disposed  of.  It  was  as  fdlowt:  — 
Assumpsit,  In  ooosideration  that  the  plaintiff  would  retain  and  cmplaj 
defeodsnt  as  his  attorney,  and  would  dcb>er  to  the  defendant  n  certain 
bill  of  ezchangey  drawn  by  V^.  PaUenon  upon,  and  accepted  by,  7%oaias 
Borriun,  for  the  payment  of  SOOU  al rfx  montksaAsrtiie  dale  tfaeraai; 
and  indorsed  by  one  Sir  Paul  BagtkU  to  the  plaintiff,  in  order  that  hc^  the 
defendant,  might  recoYer  the  amount  of  the  said  bill  from  the 
parties  liable  to  pay  the  same  to  the  plaintiff,  or  make  such  other  i 
ment  for  the  benefit  of  the  plaintiff  as  mi|(^t  appear  to  hiav  tha  c 
in  his  profiessioDa]  capacity,  reasonable  and  proper,  defendant  ondertook,  &c. 
to  do  and  perform  his  duty  as  such  attorney,  and  to  use  and  employ  re^ 
sonable  and  proper  care  and  diligence  in  and  about  the  endeaioaring  to 
recover  the  amount  of  the  bill,  and  to  re-deliTer  the  bill  to  tl|e  plaintiff. 
Averment  of  the  delivery  of  the  bill  to  the  defendant*  Breach,  that  he 
did  not  use  reasoosble  diligence  to  recover  the  amount,  nor  aoake  any 
arrangement  for  the  benefit  of  the  plaintifl^  nor  ropdeliver  tlie  asme.  Hie 
declaration  also  conuuned  a  count  cbaig^g  the  defendant  u  indprier  of  the 
bill.  At  the  trial  before  Lord  Tent'erden  C,  f.  at  i^  Uidiktes  sittings 
after  last  Tritdty  term,  the  plaintiff  gave  in  evidence  the  feliowiiv  letter, 
signed  by  the  defendant,  and  addrcssad  1^  him  to  the  plaintiff:  —  <*  I 
have  this  day  received  a  bill  of  exchange  for  300/.,  drawn  by  one  Patter- 
ton  upon  Thomat  ffarrUon,  bearing  my  indorwment  and  the  indorsement 
orSirBitc/A^sftor,wbkh/*«U,  0$ ymr miUm^, to rtC99erike wahte ef 
from  tie  reipeciUfe  poiim,  or  to  malir  ntch  olk$r  fmn^mm^hi  jcm 
benefit  as  may  appear  to  me,  in  my  professional  capacity,  reasonable  and 
proper.  15th  Nov.  1825***  It  was  contended  that  this  letter  was  not 
receivable  in  evidence  for  want  of  a  stamp ;  but  the  Lard  Chief  Jnstiee 
overruled  the  objection,  and  a  verdict  was  found  for  the  pUinttff  on  the 

count 
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Lord  TfiNTEftDieij  C.  X    I  Am  of  opinion  thflt  Aw       1628'. 
pap^  did  ^ot  reqdire  any  stamp,     tf  Biichtson  tad      JJ| 
Ixmhd  tiimseir  absolutely  by  it  to  get  the  bills  discounted,        a^at«i«, 
It  migbt  A^  have  'requii^  a  stamp,  because  in  'that 
case  it  would  be  evidence  of  a  contract  by  httti  to  do 
something  which  he  otherwise  would  not  be  bound  to 
do.     But  by  thts  instrument  he  binds  him^eff  only  to 
Yetum  Ae  x>ills  on  demand.     He  therefore  makes  no 
other  contract  than  that  which  the  law  implies  in  every 
case  of  a  mere  deposit  of  bills. 

Batiet  J.     This  instrument  contains  a  mere  ac- 
knowledgment by  Huchhofii  that  he  holds  the  bills  for 


eottat  on  liie  bllt.  A  tule  nid  for  •  new  trial  was  obttlned  by  Qmj)MU 
in  \a^  MtAadnUtt  term,  upon  tbe  ground  that  this  paper  was  not  admia- 
Ublfrtn^^Vrdence  %t  w'ant  olT  a  staoop ;  and  diat,  without  it,  there  was  not 
«4lfettdi  that  thb  dfeftbdant  had  nottee  of  the  duhonor,  lo  as  to  entitle  the 
pUIntUf  to  recover  on  the  count  on  the  biU. 

ftr  X  ^earieU  iuid'bmtyn  noW  shewed  causcw  ^is  paper  did  not  require 
A  teamp ;  ft  was  a  mere  acknowledgment  of  the  purpose  for  which  the 
defendant  received  the  bill,  and  contained,  on  his  part,  no  other  contract 
ihan  ihat  which  the  ixw  will  fmply.  Itatkths  V.  Hewlett  (1  JBrok,  ^ 
Sing»  X.),  shewi  Ihiit  tt  dtd  not  require  an  agreement  stamp,  and  Tarnkms 
▼•  Mhby  (6B.  ^  C  541.},  that  it  did  not  require  a  receipt  stamp.  Tbef 
also  dted  Chadulck  ▼.  m$  (1  Byttn  i  Uoody,  15). 

CampiSeli  and  Patleion  contrL  Hils  instrument,  though  signed  only  by 
one  of  the  parties,  is  evidence  of  a  contract  It  would  have  proved  the 
contraet  set  oat  in  the  first  count  o^  ibe  declaration;  and,  therefore, 
required  i  slamp. 

Lord  Tkunannr  C  X  I  am  clearly  of  opinion  diat  this  paper  was 
not  evidence  of  a  contract  within  the  meaning  of  the  55  G^.  5.  c  184. 
Sched.  Pt.  1.  It  was  a  mere  acknowledgment  of  the  duty  which  the 
party  took  upon  himsdf  to  perform. 

Bole  diidiaiged. 

Vol.  VIL  T  t  a  par- 
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1828.       a  particular  purpose.     Tomiins  v.  Ashby  {a)  is  in  p<Miit 

There  an  unstamped  paper  containing  an  acknowledg* 

affUnst       ment  by  the  defendant,  that  the  plainti£P  had  deposited 

money  in  his  hao^,   wi^^  held  to  be  r^oeivable  in 

evidence*    ,     .      . 


HuCHUOH. 


i     V- 


.'It.  !.iy 
HoLROTD  and  Littledalb  Js.  concurred. 


(a)  65.4-0.541.  ' 


i    .  •  ..  .  I.    ,^     ;v   .• 

RULF  OP  COUhT;"^'  "•'  ^'"" '''  -  ■'' 

Hilary  Term^  8thafid,^4i,  (^fp^fri.  .,.  ^,     ,\ 

Whemas  great  estpeh^  i^  oaM<uii»dd^^afliy^t«i 
curred  in  making  up  demurrer  ix)0Jcs»  fhMti  ^fii^  ieflll 
those  parts  of  the  pleadings  €d  whkh  ihe  dMWtw^iildii 
not  apply.  It  is  tH£II£»oke  ollBdHfiiy/  thlaf  )h)iii'^ulS 
after  the  end  of  this  tenni  wben  thaii  *^h  be^kHde^ 
murrer  td  part  only  of  tiie  dtelarttdoa  o^  otliei^  MtiK 
sequent  pleadings,  those  parts  only  of  the  declaration 
and  pleadings  to  which  such  demurrer  relates  shaU*  be . 
copied  into  the  demurrer  books ;  ancl.iraiiy  6t&ei:  parta 
shall  be  copied,  the  Master  shall  npt  at(i(>v^\|£^^06&' 
thereof  on  taxation,  either  as  b^twe^,pa^))^^p)^^ 
or  as  between  attorney  ahid  cUttitJ        •*' "/   *'  ''  ''"'  ""  ' 

I      .1  .  ',  r '•       ;  •  .'    ,j         ..*iiil£  ((hi^nii  ?j«»*r/<&  u\ii<| 

B^  T0E'<Ooi^a)r. 

,.1  J.     '.       '...-.'     A  •     ,    ^-    ,->  II,  Va^vi  ^^  A  ,*».'      .  * 

.     i     '     .  ...  .1*.   .um  t.M.  I.if,  ■*:*!  M.,..,^ 

'     .        .  .1   .'i\ ''  "  i\\.  ■,  "'r.  !•    T  .•''.     '  -«  "V     to*,     v^i 

,,-...  ,       .      .     •  •   "1  »iii  t.j.  ^^»'.  I  oilt  1o  noitnvjui  fiL*  •*.di 

•-wj.  s    4«  .,^tf/  :jiij  Ji  j^i'Tjjni  sill  ^nbiTAtoJ)  luodiiw  ot  oh 
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Doe  on  the  demise  of  Johk  Bywater  against 
Charles  John  Brandling,  W.  B.  C.  Stand- 
RiDGE,  and  J.  Dixon. 

17^  JECTMENT  to  recover  certain  messuages,  lands.  In  construing 

^  J  ^        ^  acts  of  fMU'lia* 

and  premises  in  the  parishes  of  Leeds  and  Hunslet^  ment,  the  Court 
in  the  West  Riding  of  the  county  of  York.    At  the  trial  TOwiderarion 
before  Bayleyi.^  at  the  York  Spring  assizes  1826,  a  ver-  I^^gu*^^^^ 
diet  was  found  for  the  plaintiff,  subject  to  the  opinion  of  ^J*^****^^' 
this  Court  on  the  foUowinff  case :  —  i"«"l*r  5**T\ 

®     _  ^  but  of  the  whole 

Elizabetk  BhfOMter  being  seised  in  fee  of  an  estate  near  act;  and  if  in 

.  ;  some  of  the 

LeedSf  in  the  county  of  York,  of  which  the  premises  in  enacting 
question  formed  part,   by  indenture  dated  the  1st  of  pmsionsare 
August  1758,  and  expressed  to  be  made  by  virtue  and  ertensive'^li' 
in  pursuance  aijd  under  the  authority  and  direction  of  ^ei^*or  Aan 
an  act  of  patliament  of  the  31  G.  2.,  between  the  said  JJ^^^^^e  Court 
Elizabeih  JEhflifatet  <Qf  tb&  one  part,  and  one  Charles  will  give  effect 

^      ^  to  those  more 

BrandtinBt  £sq..$iQce  deceased,  of  the  other  part,  in  extensive  ex- 
pressions, if, 
upon  a  view 

of  the  whole  act,  it  appears  to  hate  been  th^  intention  of  the  l^slature  that  they  should 

Upon  this  giroundy^vHere  a  lease  of  certain  waggon-ways  was  granted  to  A,  B»  under 
the  authoHiy  of  ai)  bet  W'jiarliamentj  M  wMch^  at  wen  as  in  the  lease,  there  wss  a  proviso 
for  re-entr^  in  case  He  neglected  in  any  .one  year  to  bring  a  certain  quantity  of  coals 
to  C.  for  die  iih^  of  ihe  iiAabitancs  of  £.,  and  sell  them  there  at  a  certain  price;  and 
by  4  subaequfint  act^.tt^e  jpcm^le.pf  whip^  recited .  that  the  price  was  inadequate,  and 
that  the' inhabitants  of  X.  would  sustain  great' inconvenience  it  A,  JB.  ceased  to  supply 
them  with  coals,  it  was  enacted,  ^t»  th^  t^e/oj^oM^r  act,,cQiMlr«ung  the  lease  (except  sudi 
parts  as  were  thereby  altered  or  repealed) ,  should  continue ;  then,  that  A*  B.  might  sell  his 
coala  broo^h^tQfm4;^potited  at  C.,  or  at  any  other  place  near  thereio,  te  be  used  at  a  repository 
Jinr  ooait  imtead  thereof ^  at  a  certain  increased  price;  and  another  section  provided,  that  if 
A*  B,  neglected  to  bring  the  stipulated  quantity  of  coals  to  C,  or  to  such  other  place  near 
thereto,  to  be  uted  as  a  repository  for  coais  instead  thereof,  and  sell  them  there  at  the  price 
fixed  by  thsl  act,  his  interest  in  the  wagf(on-ways  should  cease  :  Held,  that  although  the 
preamble  did  noi  recite  an  intention  to  give  A.  B.  liberty  to  change  the  pflice  used  as  a 
repository  for  coals,  and  although  it  was  not  expressly  enacted  that  he  might  do  so,  yet 
that  the  intention  of  the  legislature  to  give  him  that  privilege  was  clear,  and  that  he  night 
do  so  without  forfiddog  hit  interest  in  die  waggoA-wajt. 

Tt  «  con- 


;(iA4  jOASlRS  IN  HILARY  T£9,M 

1888.  consideration  of  the  yearlj  rent  and  covenants  theron- 
"— "^  after  reserved  and  contained,  on  the  part  and  behalf  of 
Btwatik  C.  Brandlings  his  executors,  adminbtrators,  and  asdgn^ 
BftAKDUKQ.  to  be  paid  and  performed,  granted,  demise^  and  leased 
to  C  Brandlings  his  ejcecutors,  ^c.  two  closes  or  paroeb 
of  land  in  the  indenture  describe,  apd  which  were  the 
premises  sought  to  be  recovered  in  tbi^  acUon;  and  also 
a  certain  stable  or  helm  therein  mei^tioned,  .i|nd  also  full 
and  free  liberty,  power,  and  authority  to  him  C.  Brands 
lingy  his  executors,  &c.  to  make,  lay,  a^d  place  $uch 
waggon-way  or  road,  wa^;oo-ways  or  roads  as  wene 
then  commonly  made  use  of  for  i^nd  about  th^  coal- 
mines  and  coal-works  in  the  coiv^ties  pf  Durham  and 
Northumberland^  and  such  branches  from  the  same  in» 
upon,  over,  and  through  the  said  parc^  of  groand 
thereby  leased,  or  an^  part  or  pigts  tber^  as  shoukl 
be  proper  and  necessary  for  the  cai^riage  and  cpnyqF- 
ance  of  coals  from  the  coal-mines  or  coal-works  of  him 
C.  Brandlings  within  the  mapQr  of  Middlefon  or  else- 
where, to  Casson  Closes  near  Leeds  fridges  which  said 
place  called  Casson  Close,  was  and  is  mentioned  in  the 
said  act  of  parliament  of  the  31  G.  2.  as  a  coal-yard,  or 
repository  for  coals  to  be  brought  from  the  said  coal- 
mines or  coal-works  for  the  purposes  in  the  said  act 
mentioned;  and  also  full  and  &ee  liberty,  power»  and 
authority  for  him  C  Brandlings  his  executors,  &c«  by 
and  with  workmen^  servants,  horses^  and  carriages,  to 
break,  cul^  dig,  and  remove  the  soil  of  an^  part  or  paru 
of  the  said  closes  or  parcels  of  ground,  and  to  cany, 
convey,  fix,  lay,  and  place  wood,  timber,  iron  rails,  &c. 
and  other  nmterials  unto,  in,  and  upon  the  said  doses 
or  parceb  of  ground,  or  any  part  or  parts  thereof;  and 
also  to  cut  and  make  any  tnench  or  trenches,  bridge  or 

bridges. 
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bridge^  and  tddo  all  other  acts  and  things  neOesisary  or       1628. 

ODiiTQDient,  BM  ireB  for  the  making,  laying,  and  placing 

Sos  dm. 

tbe  said  waggon-way  or  ways,  and  brandies,  as  fbr  the      Btwatek 

oMotntt 

repairing  and  keeping  the  sitmein  good  order  from  time  bjukbumo. 
to'time^  as  occasion  should  require;  and  also  foil  liberty, 
pow^,  and  authority  for  him  C  Brandlings  his  exe^ 
cators.  Sec.  and  hts  and  their  servants,  agents,  and< 
workmen,  and' other' persons  by  him  atid  them  em-' 
ployed,  to  go^'  pass,  and  repass  in,  upon,  and  along  the 
waggon-way  or  ways,  arid  branches  so  to  be  made  as 
aferesaid,  with  hordes  or  other  beasts  of  burthen,  or 
draught  waggons  afid  other  carriages  loaden  or  un- 
loaden :  habendum  the  same  unto  C«  Brandlings  his* 
atecutors,  ftc.  from  the  IsC  day  of  Mm;  1758,  for  and 
dttriA^the  term  of  sixty  years,  fully  to  be  complete  and 
ended^  and  for  such  further  term  or  longer  time  as  the' 
said  cool-Works,  collieries,  or  coal-mines  then  belonging 
to  him  C  BrandUngs  or  any  other  coaUworks,  collieries, 
or  )coaI-mines  whereof  or  wherein  he,  his  executors,  or 
administrators  should  during  such  term  of  yearo  be 
seised;'  possessed,  or  interested,  within  the  manor  of 
iUdklefonj  or  elsewhere^  should  continue  to  be  used 
and  wrought ;  yielding  and  paying  therefore  yearly  and 
every  year  during  the  term  thereby  granted  for  the  said 
waggOn-way  or  ways,  and  the  liberty  and  'privilege  of ' 
mflLkirtg,  u^ng,  and  continuing  thfe  same,  the  yeairly 
rent  of  2/.,  and  for  the  rest  of  the  closes,  lands,  and 
grotitldi^the  «um  of  Ilf.  The  lease  contleiined  the  fol- 
lowing proviso  i  ^<  Provided  also,  that  in  case  C  Brands 
ling,  *his  heirs, 'or' assigns,  shall  cease  and  leave  off  to 
yiotk  th^  sAid'^llteri^'or  coal -Works,  or  the  same  shall 
l^hieihsfi&f^fl¥e  or^^icftrj  ot^'by  aiiy  bftef  inevitable 
T,.  ,i-:,.M:.'j  ..)..>.     !  -o  »p,jj»    .•    ..    :  accident 
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1828.       accident  fail  or  become  incapable  to  be  wrougbt,  or  in 

T"      *5*se  C  Brandlings  or  any  other  owner  or  proprietor 

BrwATut      thereof  for  the  time  being,  shall  refuse  or  neglect  in  any 

againti 

Baamsuno.  one  year  to  bring  or  cause  to  b^  brought  to  the  repo- 
sitory or  coal-yard  aforesud,  such  quantity  of  cools, 
(unless  prevented  by  fire,  waterj  or  other  inevitable  ac- 
cident,) or  to  sell  and  dbpose  thereof  at  sucli  rates  and 
pricesi  and  £br  such  purposes  as  iii  and  by  the  said  act 
of  parliament  is  in  that  behalf  mentioned,  provided,  and 
appointed ;  then  and  in  any  of  the  said  cases,  it  shall  be 
lawful  for  the  said  E.  Byvoaterj  her  heirs,  &c.  to  enter 
into  and  upon  the  premises  hereby  teased,  and. then  and 
also  the  estate,  right,  title,  and  privilege  of  him  C  Brand' 
lingj  his  executors,  &c.  of  and' in  the  sam'^  Aall  in  that 
case  and  from  thenceforth  cease,  determine,  and  be 
void."  The  lease  also  contained  a  Covenant'  by  the  leasee 
for  the  payment  of  the  rents,  and  covenants  by  the  lessor, 
for  quiet  enjoyment  on  payment  of  the  lient  and  per- 
formance of  the  covenants,  conditions,  afid  agreements 
which  by  the  tenor,  purport,  and  true  intent  and  mean- 
ing of  the  said  act  of  parliament,  and  the  said  indenture, 
were  to  be  kept  on  the  part  of  the  lessee.  The  land 
demised  consisted  of  four  acres,  or  therelibouts.  B.  Bif" 
miter  died  seised  in  fee  of  the  reversion  of  the  demised 
premises  iii  1760,  and  by  her  will  {after  a  devise  of  an 
estate  for  life  to  her  uncle  Jokn  Sywaier\  devised  the 
reversion  to  her  cousin  C  Byooaterf  in  fee,  who  survived 
the  testatrix,  and  died  seized  in  fee' of 'the  reversion, 
havmg  by  his  will  devised  the  reversion  to  his  brother, 
J.  Bywata-j  for  life,  and  from  and  after  the  decease  of  his 
said  brother  John^  to  the  heirs  of  the  body  of  his  said 
brotli6r  Jokn  lawfoUy  to  be  begotOen.    J*  ByoMetj  the 

devisee. 
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devisee,  survived  his  brother,  C  Bywater^  and  died  in        1828. 
1824,  and  the  lessor  of  the  plaintiiFis  his  eldest  son.  , . 

C#  Brand^ifigj  the  lessee,  entered  into,  and  was  pos-      Bywatk* 

agamtt 

sessed  .of  th^  demised  premises  under  the  lease  of  1758,  BaAMBuva. 
iind  C  Jm  rfff:^fldlifig,  (on^  of  tlie  defendants)  on  the  day 
of  .(A^:4pjffU^fi/^i4  in  .the  ejectopent,,  and,  also^  at  the 
tune  pf,th^  coipm^Qceipent  of  (Iii^  action,  had  succeeded 
)M9.Jfi^r^^|t)^e^pw9^apd  proprietor  of  ^e  collieries 
or  eoal-wprks,  ineptioned,  in  the  lease,  and,  together  with 
the  QtbffT  defen^ants^  pi'his  und^r-tenaots,  was  in  pos-  - 
iqsifiipfi  of  the  premises  demised*  The  term  of  sixty 
years  rineqtioned  in  the  lease  expired  on  the  1st  May 
.181^.  .^p.c^^s  j^hatever  hifve  b^n  brought  to  the 
neppgil^ry  or  coal-^yard  in  Casson  Close^  mentioned  in 
the  said  pro viso,^  since  December  1816,  and  Casson  Close 
ever  sipcie.I^as  jbeeuj  and  is  now,  disused  as  a  repository 
ibreo^ii^;  the  collieries  have  been  ever  since,  and  still 
a^  f;^i^,larlyji^  apd  wrought,  and  no  accident,  either 
firpiKi^fire  ^or  water,  nor  any  other  inevitable  accident, 
has  prevented  the  coals  procured  from  the  collieries  from 
bejbag.Iproiigbt  .to  the  repository  or  coal-yard  in  Casson 
Ml^sej-'hat  'Hix.  Brandlingj  in  1816,  determined  his 
contract  with  the  proprietors  of  Casson  Close  by  sur- 
r^dering  his  term  in  the  lease  thereof  for  a  valuable 
consideration.  Up  to  December  1816  Mr.  Brandling 
.d^ivered  at  the  repository  in  Casson  Close  the  quantity . 
of  coals  mentiqned  in  the  various  acts  of  parliament  of 
SlG.2.,  19,G.S.fcll.86.,  SSG.S.and  43G.3.cr.I2.(a), 

and 


(d)  The  SI  G.%  entitled  «  An  act  for  establishing  agreemehttf  made 
between  Ckakes  ^hhng,  Esq.  and  other  persons,  proprietors  of  land, 
Ibr 'hying  dowh  $,  ingganjfn^,  In  order  for  the  bttler  stipplying  the 

T  t  4  town 


Dos  dem« 
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and  soldi  them  there  aceording  to  the  dfrectiqq«  oftboae 

acts.     In  December  1916  he  discoptinued  t^  ajtaith  iq 

ByWatk*     Casson  Gose^  aqd,  m^ide .  a  new  repoBifory  for  co^U  t^  » 

against  . 

Bejimdliko,  place 


town  and  ncj^ibourfapod  of  ImiM,  in  «h»  oounty^  of  «ISwl»  vitbcttb/* 
began  by  recitiog,  that 

CharUs  Btand&ngt  Esq.  lord  of  tbt  manor  of  MidtUetcih  in  the  connty 
of  York,  was  owner  and  proprietor  of  dlttrs  ooal-marka)  minoh  '?aiBi»  and 
teams  of  coals  lying  and  J)eing  witiiin  <be  said  afWf  ^lAhViiyitti^  a^d 
places  adjacent ;  and  had  proposed  and  .was  wiiJiog  to  engi^ge  and  «nder> 
take  to  furnish  and  supply  the  inhabitants  of  the  town  of  Leah  with  • 
ceitaio  quantity  of  coals  at  a  certain  piioe,  for  the  tena  of  liaty  yoai^  to 
commence  from  the  2d  ^ay  of  Januaty  1753,  and  fat  auch  fiylber  tarm  or 
longer  time  as  the  said  mines  or  any  of  them  should  continue  to  be  used  a»d 
wrought ;  and  at  his  own  charge  and  eipence  to  cany  and  convey,  or  csuae 
to  be  carried  and  conveyed  from  h]^8aidcoal*workay9a4y  and  every .jeaib. 
20,000  dozen,  or  240,000  corres  of  coals  at  the  least;  and  to  Uty  op  and 
deposit  such  coals,  or  cause  the  same  to  be  laid  up  and  deposited  upon 
a  certain  field  or  open  place  called  Ca$Mm  CUme^  near  the  great  bridge  at 
LeedM,  in  order  to  be  there  sold  and  delivered  at  the  rate,  or  pripa,  afix^ 
said,  unto  the  inhabitants  of  the  said  town,  of  LeedSf  or  to  such  other 
persons  as  should  purchase  the  same ;  that  it  was  necessaiy  to  have  a  nil- 
road  from  the  coal-works  to  Cosion  .doie,  in,  over»  and  througb  diears 
fields,  lands,  and  grounds  in  the  parish  of  Leeds,  which  bfloqged  (0  and 
were  the  estate  and  property  of  divers  persons,  the  several  owners  and 
occupiers  whereof  had  consented  and  agreed  that  the  said  Ckaria  Mramd" 
Uag,  his  executors,  &c  should  and  mi^t  make  such  rail-road  orer  tbiir 
lands;  but  as  some  of  the  owners  and  proprietors  of  the  lands  and 
grounds  so  to  be  used  and  employed  for  the  said  waggon-way  and  pur- 
poses thereinbefore  mentioned,  might  happen  to  have  only  a  limited  and 
not  an  absolute  interest  and  property  therein,  and  might  be  under  other 
disabilities  to  assure  to  the  said  Charles  Brandling  and  his  assigns  the 
enjoyment  of  the  said  powers,  liberties,  and  privileges  necessary  to  render 
the  said  agreement  efiectual  for  the  purposes  aforesaid,  without  the  aid 
and  authority  of  an  act  of  parliament :  it  was  therefore  enacted,-  that  it 
should  be  lawful  for  the  said  C.  Brandling,  his  executors,  &c  at  any  1 
or  times  after  the  1st  Majf  1758,  to  make,  lay,  and  place  such 
way  or  road  as  aforesaid,  and  such  branches,  &c.  as  should  be  proper  or 
necessary  for  the  carriage  and  conveyance  of  coals  with  horses,  &c.  from 
any  of  the  said  coal-mines  or  coal-works  of  him  the  said  C.  JkundHng, 
to  the  said  repository  or  coal-yard  in  Casson  Close  aforesaid,  as  tha  said 

C.  SrctM'mgf 
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plfu^  adjoining  CoisonChs^^  and  baa  ever  since  used  ltfS8. 

that  place  as  a  repository  for  coab,  instead  of  Ca$$on  J~~ 

VnWf  (MOB* 

Cloie^  and  has  sppplied  at  the  new  repository,  and  has  Btwatm 

sola  BaAVMJoia. 


d  Bnmiff^t  bit  eueuton,  admfaiitnildQ^  or  wni^pB  ib^U  Uiiok  itft 
and  convenieDti  and  that  be  the  nid  C.  ^nwdltiv,  bit  tzecuton,  &c. 
ibould  and  might  baTe,  bold^  ate,  exercise,  and  enjoy,  the  stid  waggon^ 
way  or  waji  and  branches^  and  all  and  ereiy  the  powers  libcriiei,  pri- 
▼ileget,  and  piemltet  Hierebjr  given  and  gianted  to  and  vetted  in  him  at 
aforesaid,  from  the  lud  Itt  day  of  1%,  for  and  daring  the  term  of  sixty 
yean  from  thence  next  ensuing,  and  ftxUy  to  be  complete  and  ended  ^ 
and  for  todx  ftirther  term  or  longer  time  as  the  said  ooal<>worlcs,  oo]Iieriet» 
or  coal-mines  tiien  belonging  to  him  C.  Btand&ng,  or  any  other  ooaU 
works,  coUieriesy  or  cool-minct  whereof  or  wherein  be,  his  executors  or 
administratorsy  should  during  the  said  term  of  yean  or  longer  tine 
be  seised,  possessed,  or  mterested  within  the  said  manor  of  yUdktm  oi 
eUevrhere,  should  continue  to  be  used  and  wrought,  be  Branding  pav^ 
ing  tlie  stipulated  rent.  By  another  clause,  the  sereral  owners  and  pro^ 
prieton  of  the  lands  and  grounds  in  and  upon  which  such  waggon-^ 
wiiy  or  ways  should  be  made,  were  authorized  and  required  by  indent 
tare  or  indentures  under  thebr  respectiYe  hands  and  seals*  to  grant,  lease^ 
or  demise  such  of  the  sereral  fields,  lands,  wastes,  and  other  grounda 
so  belonging  to  them  reflectively ;  or  the  liberty  and  priYilcget  of  making, 
Inying,  placing,  and  continuing  such  wtggon-way  or  wayt  in,  upon,  and 
over  the  same  respectively,  unto  him  C.  Brandling,  his  ezecutorsy  &c« 
for  the  said  term  of  sixty  yean  so  commencing  as  aforesaid ;  and  for  such, 
further  tenn  or  longer  time  as  such  coal-works,  collieries,  or  coal-minet 
within  die  said  manor  of  Middletan  or  elsewhere  at  aibresaid,  should 
continue  to  be  used  and  wrought  He  aet,  then,  aftjsr  declaring  that  tb4 
indentures  shoold  be  enrolled  in  the  register  office  at  Wakefield,  in  Ygrkt 
Mkire,  enacted,  that  the  said  grants,  leeses,  and  demises  so  made  as  aforesaid, 
should  be  at  good,  valid,  and  effectual  in  law,  to  all  intents  and  purposes, 
at  if  the  pcrsoot  making  the  tame  were  retpectively  seised  in  fee- simple 
of  and  in  the  lands  and  grounds  thereof  respectiTely  to  be  granted,  leased*. 
or  demited. 

By  another  clauie  it  Wat  provided^  that  in  case  C  Brandlings  his  bein» 
or  assigns  should  cease  or  leave  off  to  work  the  said  collieries  or  coal- 
works  aforesaid,  or  the  same  thould  fail,  or  become  Incapible  to  be  wrought, 
by  fire,  water,  or  other  ioeritable  accident;  or  in  case  the  said  C.  Brand' 
Ung  or  other  owner  for  the  time  being  should  refuse  or  neglect  In  any 
ooe  year,  to  bring  or  ciuie  to  be  brought  to  the  repository  or  cotl-yard 

aforesaidi 
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1828.  sold'  there  the  qimn^itjr  of  coft^  pptacribed  by  the 
statttte  of  the  4»S  0.8.  r.  l^t  Tte  new  repoiitoiy  is 
about  halfway  betveeo  CSowstm  Close  md  the  prembes 

in 


aliM-eudd*  tbefiMQti^.oCd<ftcos4>f.<;aopr99of ^^PfU  ^^i^pxMiffnt 
unless  preveatod  Iqr  irf,  iRntii^  or  4^er«nfrM>l«  aoqii^ikti  «r  should 
rsAiw  to  sett  the  sf^SM  wlieq  |}n>^8l>t  dpiwn.  ta.  tlie  jfuAqOfl!*)^  ^  ^ 
oic  of  the  jnfa«bttanU.of  I^$edi,  «t  ihe  xMi  ok  pf?ce  befon»4MntioQed,  as 
Igr  tbcm  respectively  4uiol4  be  required,  tbva  m  nt^erV  .^o  nid  gsmb 
it  sbeuld  bo  lawful  for  4te  owoors  mad  proprieties.  oC.tb^  Jinmd  Jonds  nd 
grounds  beloogmg  tolbem  respectivoljr,^  which  should  be  used  fat  the 
purpose  of  such  wii^n-waj  or  wajs  «s  afoceni4>  to  enter  into  end  upon 
the  se?eral  lands  sod  grounds  belonging  to  them  r^p^^y^  which  should 
be  used  and  enifdoyed  for  the  purpose  of  such  yeaggoo-w^.  or  ways  as 
.  aforesaid;  and  then  also  all  the  estate^  i^ht,  interesty  and  privilege  of 
him  the  laid  C.  Brandling,  his  executors,  administrators,  or  nsitgns,  of 
and  in  the  same,  8hould.in  that  case  and  ftpqpL  thenoeforth  ^ease,  deterssine, 
and  be  void.  .,  ,..,;, 

The  19  G*  5.  e.  ll»  entitled  **  An  9Ct  ioriwdeting  xiiors  beneficial 
•n  act  made  in  the  91st  year  of  G.  9.,  ^entitled  'An  act»*  (setting  out 
the  title),  required  the  owner  of  the  colliery  to  bring  480»000  corves 
of  coals  to  Catson  Clote  in  the  year,  and  empower^  hup  to  s^ll  the  coab, 
which  should  be  deposited  in  or  upon  the  said  repository  a|  CsMsit  Oom 
aforesaid^  unto  the  inhabitants  of  Leedst  or  to  such  other  penoos  aa  should 
purchase  the  same,  at  the  rate  and  price  of  S^dU  per  cor^  any  thing  in  the 
recited  act,  or  in  any  of  the  leases  granted  in  pursuance  thereof^  to  the 
contrary  notwlfthstanding;  and  contained  a  proviso  for  r»-entiy,  similar 
to  that  in  the  former  act. 

This  act  contained  a  clause  authorising  the  owner  of  th^  collieries  to 
deliTer  IQOQ  dosen  of  corres  of  coals  quarterly  fit  any  convenient  place  near 
or  adjoining  to  the  said  waggon-way  within  the  borough  of  Xenlff»  betwess 
the  ssid  coal-mines  and  the  said  repository  in  Otwm  Oom  aftvesaid,  and 
they  were  to  be  accounted. as  pa^t  of  the  said  40,000  doiens  or  480,000 
ocnnrei^  ^hich  the  owner  of  the  min.es  wyts  to  bring  down,  or  cause  to  be 
brought  down*  to  the  %iiid repository  in  C*W!i  Qfm.tSQtfatiA^  and  exposed 
tosaleth^re. 

The  33  (?.  3.  authorised  the  owner  of  the  coal  works  in  liSdOeian  to 
sell  and  dispose  of  his  coals,  which  should  be  deposited  in  or  upon  the 
said  repository  at  Cozson  dote  aforesaid,  to  the  inhabitanfai  of  JLeeds,  at  tha 
price  of  I3s.  id,  for  each  and  every  waggon  of  coals,  •  such  waggon  ooo- 
taining  24  corves,  any  thing  in  the  said  rscited  acts,  or  in  any  of  the  1 
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in  qitetioiH  and  upwsrdk  of  100  yards  nearer  the 
coUiecies,.  and  ivrtlier  from  the  town  than  the  old  one 
'  Mr«  Brandling  oobtinued  to  pay  the  rent  reserved 

by 


lttg»aad  t^Mted-lbMilMi  r^t  tiid  StaMratt  of  &  JBrmMitg,  hk  hdn, 
anr.  ln^a»aWI  l^Mto,  iiltoald  iMC  ccm  ted  dMMiMltttp  but  tbtt  he  and 
tfa€f  thottltf^ttCidihe'td  bstte  "the  Mibtffni^rett  tftsrein,  Ahhbttgfa  the  ocwls 
%«t*Md  tt^Sl;  fit  il  imggoti  liMd  ai  albMAIj  Mid  It  eootilMd  s 

thoHied  ate  IcbsiM  or  oWaet  6f  di«  bfeci  lb^  dllSver,  if  rttjuired  by  any 
ftdiabHttit'of  II^Mr;  at  any  ^nvMiiefct  pfaetf  or  (Aii^  near  or  adjoining  to 
iUt'wM^WkggbU^Wgf  aamn  the  -paridi  of  LaOif,  bttween  the  laid  coal- 
woAm  and  die  ialdintpottttMr^r  in  Cbooit  Ctotf  afbrftdd.  any  nuiobcr  of 
domtt  of  coab,  not  eioeedfag  eareWe  waggona  or  389  corrca  of  ooab  in 

■  eadi  dky.  "   ' 

ThA  43  0:8,  e.  IST.,  after  redting  the  fonoer  hcti»  i*oceeded  as  fol- 
low!:  «  And  whereas  the  inhabitants  of  the  said  town  and  paiish  of 
Ligdlt  in'ytity -Wteti  iiacfiffiedfatid  dohYiiid!d;  that  tm  account  of  the  ad- 
iraneed  price  of  labour;  and  of  the  tiaateriali  used  In  and  abont  the  said 
coal-works,  and  in  the  Wdrklog  tbet^  and  that  ndJ.  BfmuBmg,  £si].» 
the  pretcni  owijer  of  the  ssM  coat-wtarks  has  b^en  at  a  very  great  expense 
in  nafclAg  flreih  windings  Ih'  the  said  ooal-works,  md  in  making  and  lay^ 
bg  additlonat  waggon-ways  thereflrou,  the  sum  of  I3«.  Id.  ibr  each  and 
^^r^tj^yirtiggbti  of  coals  eootalnfng  twenty-fbur  corns  ttch  oorf  l>emg  in 
wdght  about  910  pounds,  and  in  measure  7680  cubical  indies,  allowed  to 
TM'dentfanded  and  tliken  by  the  last  recited  aftj  Is  not  an  adequate  and  suf- 
ficient price  to  be  demanded  and  taken  fbr  the  said  coals  so  brought 

Sdown,  and  deiirefed  at  the  said  reposttbry  at  Caston  Ctdte;  and  that  the 
said  price  Is  much  lower  than  the  price  demanded  and  taken  at  all  other 
coal.wotks  in  the  neighbourhood :  And  whereas,  If  on  accooiit  of  the  price 
or  rate  of  the  said  coals,  the  said  C.  J.'  JBrandlmg  should  discontinue  and 
g^re  up 'the  said  waggon-way  or  repostfofy.  It  would  materially  injure  the 
manufacturers  of  the  said  town  and  paH^  of  Leeds,'  and  be  a  cause  of 
great  distress  to  the  i^sliiutits  In  general  i  And  whereas  the  said  C,  J. 
Brandling  cannot,  without  the  aid  and  authority  of  parliament^  sell  and 
deliver  his  satd  coals  at  the  said  rectory  In  the  bdrtnigh  of  Xesdf  at  a 
higher  pnce'  or  rate  than  ^d.  a  corf^:  tfay  It  therefbre  please  your  Ma- 
jesty, that  It  may  be  enacted;  and  be  it  enafcted,  that  the  nid  recited  acts, 
and  all  and  erery  the  rates,  clauses,  powen,  agreements,  penalties,  for- 
feitures, rules,  remedies^  durections,  payments,  provisions,  articles,  mat^ 

ten 
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IS9B.       by  thelease  of  1759  to  Jokn  Bymaiets  the&tker  of  the 
—       pment<leMor  of  the  ptaintiff^.tai  November  IS^tS^wad^ 


BrwAtum 

againU 

BaAvouiM* 


sincethat  time»  to  the  lessor  of  the  plaiotifi^ -who/,  upeo' 

its 


teiv  and  tihiiip  *  wJaiaofWi?  theran  oontuiMd  (tautpk  iscii'  parts  oC  tm" 
MMne  as  may  relate  to  maj  exemptions  ftooft  stamp  drnkm,  and  as  ass 
bcBBby  Tatied,  altered,  or  rspeslsd),  iImII  be,  and  the  same  are  herabgr/ 
deolarad  to  be  in  fall  fbree  and  dfect  from  and  after  the  peaang  of  thb 
aet,  ■  daring  4he«oiitinuanoa  of  the  4uBa  or  ltem«gmntad  bj  Um  aaid  re* 
fritad  acts,  Ibr  the  purpoM  of  caisTing  the  said  resiled  acte  aiMl-  tfaia  pro. 
sent  act  iiito  execution^  as  fn]ly»  largely,  and  amply  as  if  the  ssmo  wen 
repeated  and  t»«Bacttod  in  the  body^  of  this  present  act " 

Seet  8.  OMCtB,  "Tbsttit  ahallaodmay  belawfnltoand  Ibrthaaaid 
€•  J»Btmndiiitgt  his  aMcaton,  admtnistmteiSi  or  asi%nSy  or  anj  owner  or - 
oimen»  proprietor  oAproprielon  of  the*  Mid  coaU^porks  in  Itiddletom^  to 
lell  and  dispose  of  his  and  their  cools  which  ihall  be  depodted  and  Imd 
tip  in  or .  opon  the  laid  repoiitory  at  Ommr  Ctom  aforeiaad,  or  ai  any 
\Mmr  plsce  ntar  tkento,  to  be  uttd  a»  a  repotiiory  Jbr  coali  iiirfsBrf 
thet&of^  ontO'  the  inhabitants  of  the  said  town  and  psrisb  of  Leeds,  at  tba 
Irate  and  prios  of  \6t.  Ibr  each  and  every  waggon  of  coals,  such  waggon 
containing  t#enty-fQur  corvee,  each  corf  containing  in  weight  about  6  lO 
pounds,  and  in  measure  7680  cubical  inches,  any  thing  in  the  said  recited 
acte,  or  in  any  of  the  leases  or  agreemento  granted  in  pursuanoe  thereof,  to 
the  contimiy  notwithstending ;  and  that  the  right  and  interest  of  C  X 
BraniSng,  his  heirsy  &c.  in  the  said  leases  or  agreemente  shall  not  oeaas 
and  determine,  but  that  he  and  they  shall  continue  to  hero  the  sanw 
interest  therein,  slthough  the  said  coals  are  sold  at  the  said  sum  or  pace 
of  16<.  a  waggon  load  as  aforesaid**' 

The  third  section  prohibited  the  sale  of  coals  brought  down  to  or  do* 
posited  in  the  said  repository  at  Casson  Close  aforesaid,  or  m  any  oiker 
phce  near  ihereta,  to  be  uSed  as  a  nposUoryfor  eoaU  instead  ikereef,  to  any 
petson  but  an  inhabitant  of  Leeds, 

Hie  fourth  section  required  Mr«  Jirandlmg,  or  other  owner  of  the  coal* 
Works,  to  bring  down  to  the  said  repository  in  Cesson  Close,  or  to  some 
other  place  near  tkerebo,  to  be. used  as  a  reposStaryfsr  coals  ioMead  there^ 
six  days  in  ereiy  week,  eighty  waggons,  whereof  notltes  than  ten  waggons 
should  be  laid  down  at  the  said  repository,  or  at  some  place  near  thereto^ 
to  be  .used  as  a  repository  for  coals  instead  thereof. 

The  sixth  section  enscted,  that  If  hiu  BranxUiugf  or  other  owner  of  tho 
coal.worksi  shbutd  refuse  or  neglect  to  bdng^  or  cause  to  be  bijmjgljl 
to  the  said  t^ository  in  Casson  dose]  or  to  irucft  other  jtlaee  near  tkareto, 

-*■■  •  to 
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itobemgteiidBrady'JiasMfinedtorecemit.  Tbe^essor 
of  ihe  plaiotiff  gave  to  the  ddfeiidailt  C.  J.  BraHSHf^  a 
notice  to  qoit,  ivUch  expiFed  betfbre  Ihe^ommeticcfttient 
of  tbis  ejectment^  bat  he  and  the  c^ber  defendants  con- 
tinue to  hold,  cUuming  under  the  lease  of  1756  as  a  valid 
and  oontipiiing  lease* 

Broi^am  for  the  pkintiff.  First,  die  lease  is  void  at 
coamon  law  far  all  the  tern  beyond  sixty  years ;  fer 
a  lease  for  years  must  have  a  certain  beginning  and 
end,  Ckk  Litt  45  b.;  Bac.  Mr.  Lease (L);  Com.  D^ 
EtkOe  (0 10).  (This  point  ^i^as  conceded  on  the  part 
of  the  defoidant)     That  being  so»  ^e  validity   of 


i9  he  lued  at  a  repoaioryjor  ooaU  inttMd  thtntft  tht  iiibiwhl  dtily  nktt- 
ber  of  waggons  or  coires  of  coals  from  the  coal-works  in  the  manor  of 
Middklon,  unless  hindered  by  fire^  water,  or  other  unavoidable  accident, 
or  should  refuse  to  sell  the  stid  coals  when  so  brought  down  to  te  said 
repository,  or  to  some  other  place  near  thereto,  to  be  used  as  a  repockoiy 
for  coals  instead  thereof,  or  should  refuse  or  neglect  to  lay  down^  or  cause 
to  be  laid  down,  at  the  said  repository,  or  at  such  other  place  near  thereto, 
to  be  used  as  a  repository  for  coals  instead  thereof^  ten  wi^gons  ibr  the 
inhabitants  of  Leeds,  at  I6s,  per  waggon,  thoD,  and  in  erery  such  ease,  it 
should  be  lawful  for  the  owners  or  proprietors  of  the  sereral  lands  and 
grounds  in,  through,  or  o?er  which  any  waggon-way  or  ways  was  or  were 
laid  or  made  for  leading  of  coals  fiom  the  said  ooal-worka,  and  for  each 
and  every  of  them,  to  enter  into  and  upon  the  several  lauds  and  grounds 
belonging  to  them  respectively,  which  should  be  used  for  the  purpose  of 
such  waggon^  way  or  ways  as  aforesaid,  and  then,  also,  all  the  estate,  right, 
intarestt  and  privflege  of  him,  C.  J.  Brandling,  his  heirs»  &c.  of  and  in 
the  same,  should,  in  that  case,  and  from  thenceforth,  cease,  determine, 
and  be  void.** 

Sect.  19.  authorises  justices  at  quarter  sessions  to  fix  and  ascertain  the 
fates  and  prices  to  be  demanded  and  taken  for  leading  and  carrying  away 
coals  from  the  said  repository,  or  from  any  other  place  near  thereto,  to  be 
used  as  a  repodtory  for  coals  instead  thereof^  to  all  and  every  part  and 
parti  of  the  said  tofwn  md  psrish  of  Xewb. 

the 
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18£6.       the  lease,  fot  any  lem  beyond  ^ty  years,  mitit  de- 
— 7"       pend  npoQ  the  aels  of 'pjnikment';  it  'fe  a-  iBefc  crea- 
BrwATsa      ture  of  the  legtelature.^  Vew  ih^  '^titiut^  -VtCk^ 
BmAwiMQ.    contains  a  pro^4do  ttet'm  ca^  ^'  owner- of' t^M>- 
prietor  of  Ae  collieries  -^all  i^u^  or''  neglect ^in^^any 
one  yearto  btiOg;  ol-  camtt  to  fceh1ho^!!g^tftu^gH^ri^^ 
positoiy  or  ^cMl-^yctrd  ilfbteSfttd'  (vk,  {%to^on  Cfese?  the 
specified  quantltyoF  ^als^'tyr  rdlise to  heRHht  ^ittne  i^" 
the  stipulated  piii^  t&  ^  itifaabttbDte  oF i^di&^'^it  jAudl ' 
be  lawffal  ibr  tlie  own^r'itf  ^'laiid^'  'ns^* fcf^  Oft  fSui^ 
pose  of  thd  w&ggon^a^  tb^  fe-eMa*,*Md  l3i)^  liie^tiilkce, 
right,  and  interert  of  aBi^Mit^ti^'^tiiheVis^ 
end  and  detetttin^    It'  H  cleAi^,  A^rdbri^;  ^t^^the 
condition,  (or  the  b^eitdi  of  #hldi  the  lessors  by  the 
said  pro?iso  are  entitled  to  reenter,  has  not  been  afterad 
by  the  subsequent  acts,  the;  lease  hks  dettemdned,''  tie- 
cause  the  lessee  has  for  One  year  n^giected  t!6^ringi  ot  " 
cause  to  be  brought  to  the  repository  at  GusOH'Close  the 
specified  quantity  of  coals.    'By  th^  subieqdent  'b(HS  dt 
the  19  6.  S.  c.  11.  and  ^3  0. 9.  c.86.  the  cbndhion  B 
altered  as  to  the  pric^;  th<^  l^s^ee  Isr  autboriaeed  to  ' 
receive  a  high^  pHee  fcr  hfs  coid^  and  each  oP^i&dse 
acts  contains  a  protiiion  that  ih^  right  imd  intenst  Of  - 
the  said  owner  of  tfa^  eoUierie^  ftc^  h\  thfe  ik!d  fease  ' 
shall  not  cease  and  determkte,  biitthat  he  sh&II'coritinm!  ' 
to  have  the  same  intent  tfaereln,^  dUfuA^  thr  Cdah  etrir' 
sold  ai  iheitk/niased^tSceiaiA  tIie'tir6vfsoes'fi)i'i'o^^n{i^ 
in  those  hots  ^esp^etSvd^ are -adiipted  t^Xtii  alteritibu  of  ^ 
price.    Bbc  >  tbose  >  ae!ts^d(y  hot-lrtf ttoitte  ^(M  lib^' to '^ 
deposit'^  coato  at  any  eitbe^  ^laoe  RJkn^£\tsisd^e%ui^VdMP;^ 
conseqnenriy,  'Aie'deposHing  thenr  at  any^otJiier  n^bidd'bev"^ 
breaehof  «hefoMidItiod>o6&taitt^%  lh«'b»^i^^^d'  ' 

would 
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wooIdoperateMf  ^lUtiir^Qftlieli^aie.    The  only  qoet«       1828. 
tioD  i%  WlHi%rtb«^ legj^l^m jt^4iy  th^ l«#t ad, 4r8 G.8. .    J""T~ 

deposit^  an4  e^krjgfd  io >Ui^r6|iiect;tbe  e9n4itioii,  fov 
the  breavl^^  of^.ii^ch  ,U^  .Is^iie  ipr^s,  to  b«epme  void* 
All  these j9q^b»ii»pgj.be^  pftased  |»  rc)|jgp»{flfte  therigbtai 
firsts  of  the  pwoeiQB  of  the  li^id  over  which  the  waggon- 
ways  .were  to  pmfi4.  (3490Q41y«  ^  tbe.iiob^itants  of 
Leeds  i,  apd^  <>(^9d\}!i  pf  ]Mr*  A^o^ju^f  th(Q^  Ifts^^e  of 
the  w^gpz)-*wigii^^.t^S9;,oug)^:to  be^^pit^niad  .aS' 9p# 
act,  aod^^lisi^.af^  the  49^G«Sn  Jnust  be  imd  aaif 
all  the^i^/ff^g^^fn  the. ^c^^^aq^i were  r/^peafi^  io  i^ 
and  it joyjght  t9,l)^,fg|QstrujQcit  9^  l^tw^cff  .Jb^^  pfurti^ 
in  the  «|zne  xifaQQfr.  af  a  .p^irate  oonveyaaee,  accord- 
ing to  the  ipti^lioii  of  the  parties*  The  preamble 
recites  the.  tifleii  ofitl^e  three  former  actSf  and  that 
the  inhabjijt^Dilts-  of  JUeds,  were  satisfied  that  the  price 
allow^  tp^.be  deinapd^.  ,was  not  an  adequate  price 
for  tl^e^co^I^  bro]:^t  ^^wn  an4.  ddivered  at  the  said 
repository  at  Cassan  Closer  md  that  if^  on  account  of  the 
then  in/|d^^te  price  of  the.ooals^  Mr.  Brandling  should 
discontij!)^e,;and  jgiye  ^p  the.  said  w^gg^-^wayor  re- 
posHmy^  it  inrov^d  b^a  cfmse  of, great  distress  to  the  in^ 
habitapta^  general^  asd  that  Mt.  .^iandlitigowiA  not» 
without  the.avthqri^  of  parlifua^ty  aell.and  deliver  his 
said  coals,  of  ihe  sflid  repfi^ifpry  in  JUedfisM  uy  higher 
price  Uifip,,^^  va>;,CQf£."  No^.qi  this  .recital  Cauon 
^^i^iWHB  ^)fi^9^;ff  •^^('^Wo^^iTt  but.it  i#  not 
meat{p9^  ^  Wy.»fi9nyi^W»  ft»d  wiieafiom  its 

b«^w  A^  jrepp«Ny«    Ji^^^  *«^  w«  ^wy.int«ti»  of 

...VCW  ^^ 
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i6». '     iNM'tbe  iaadeqwit  pate  paU  fdr  die  iwiJb.    ISifr  fiM 
•ectioa  tbeo  enacts  *<^it4fe  aiaftvesitadaaiftjddfcU 


Btvaim      and  every  the  rates,  dauses,  potren,  f^reenwAt^.'Oid 
Bft«vx»i«Ry.    Ibrfekares,  therein  contained,  shall  be,  vod  the  same  are 


beitibgr^Mned  tobeia  faiU  fima  iM  <iifiB%  ailuUy, 
]argdy»  and  dttipfy^  H  tfca  aam^ipeiN^  r^MliA  and 
Te-»acted  iii  the  body  of  tbii  pmaiMr  MA'^tjXbt 
daoaea  in  tlie  froftier  ftcta.wliidi  wdfcrad  tiiaffaM^i 
{f  the  Ittste  did  not  depMi  thft  cotilt-at>fl|ifa>agbf, 
tatet  be  ootmkfer^  ar  incotftoilted  'jbdifc->*liotifte 
first  secdon,  -tlierefiiv^  so  &r  tetti.  i*hwli|gKMPyaP' 
tienlion  to  ve&?e  the  Uhaao  finin  .ihOfhMriMlft*tJ 
depositing  the  coab  tt  Cbsfs»  GEw  tfam  ifce  tsmtmiy» 
becaoaeU  iiioocpotatasfllooIdfcQttAKto.  'WmMfgrnd 
secdon  Aen  autborkes'die'lesaaqtoiaattiiifcdjiiiptiwo^ 
ihe  coals  dented  u))oa  th(b  «tid>gepdtitsiqr^iHil»in 
Cfosf,  or  at  any  other  place  near  ihlr«M»  lailM^andtks 
a  repository  for  eoab  instted  tfaatfeaii.  atiK|Miqplh^#r 
than  that  allowed  by  AA  haoat  aoti^.aiiiclhflli,<ftMC» 
that  the  right  and  interest  of  tha  Jisfaae  ia  dfeukaKs 
AM  not  oease  and  dstermiae,  hull  AaR  rnafiaafiuM" 
though  the  ooabaraioUattbeiiinisasei|Mioa;  /Sis 
dause  in  express  temte  teUeves  thU  lassaefsftMt^liat 
part  of  the  condition  irhioh  laqiiias  Juoatatadb^lhe 
cods  at  the  price  allowed  hy  Ihe  fiihaMrt  Hitl^itbttt 
it  does  not  rditfre  him  fian  the  ^thtan.fmlTaflillie 
^ndition,  which  requires  th6>.oQala.to  bS  <JMpsaM.at 
Otsmi  ao$e.  The  ooiiditioii»  tbereilire»  as  fibtaa  » 
spects  the  pbce  of  depoill,  oondliiiis  Jnt\fi»rost  --Slkie 
has  been  a  breach  of  ilt  aad  the  kaiekiaiitaaillirrsl^ 
Ibrfialed.  Beaide^  i4  as  tatween  tliMafMlM  ihJt«t 
ia  to  baaonaimed  as  a  ptsfatecoiiTeiraBie^  l 
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M»  huAA,  mijkt^b  b9 cotMtmi  moat  itfoagly  agriii*    p^TdiiL 


TIteMMferfibiMf  far  ilM^dbMlMM.  AModglf 
le  «ll  cf  tte  49  <aL9b  diigbt  litfv^  bMi  estpvested  ift 
Mk  liwgir  MairtlMi  to  h«ir  bMi,  MM  dMM  is  tuAi 
M hid  m^mcamiwAon  llM U  was ilM  iMMitfiitf 
rf  A»  kglriimMa  thai  ibe  hsMa  whkli  ita4  baeb  mO^ 
Mdar  iie-ilit  *et»  AtuM  not  te  Avoided  by  iMadh  ti 
i»  ■MHJUiau  c6iiirti<d  k  tfaat  «tC|  bue  tbal  a  ii«ir 
iiiditidtt  abMid  ba  anbadiMad  fai  tbe  pbuse  tff  iIm 
iMMir*  If  amn  be  €Mdeded|  Am  Ibe  laasae  ba^ng^ 
iaglppHi  tt>  ch|MMft  bb  !oMy  ait  CteKwi  €1m  fbor  O&0 
yttfk  baa  BiMliiiiwd'  n  biMcb  af  di«  ecmdUkm  con- 
ftimi  ift  ihe^itat  «o^  and  tbat  if  tbi«  oondMoft  baa  tel 
bteli  all6fad  by  ^  anbaeqiient  aela»  iba  leaae  baa 
Aataby  becatta  feifti<ad,  Tb«  actaof  die  ldG.».aild 
M  ASi  batt  aliacsad  die  eoodkimi  eomataed  in  tbefim 
urn m hat  ia te^Mta  dMi price  ittowed  lobe  tAesk  tot 
*•  eaak  Tbay  beta  ewe  altered  die  edtodidon  p«r- 
Mly  ife  MMpeai  of  ibe  plaee  of  dqiodlt^  fair  Ibe  feaaae  la 
iatbeHiad  todelieer  e^qMMMedqaatithy  eia  phied  be*' 
fi»eeii  the  ttbea  ilod  the  t^^poidtttiy  et  OttMa  (%se«  tl 
ii  Ml  diapiMid  diet  thia  wee  a  valid  and  aaMstfog  leeae 
altbe  dne  of tbe  peaiiiig  of  die  ect  oTche  4a  6. 8.)  attd  thef 
^oeMiea  b^  Whedier  diei  eet  bea  not  rette^^  the  leaaee 
tMB  dMd  piK  el  At  coadideai  wbUh  requttfed  him  to 
deliver  Ma  coek  el  €kmtm  CIm&.  U  k  eMdded  an  iUft 
far  liMMdiftg  atid  enkripng  tbe  ponera  df  tbe  aetenl 
faftner  aei«»  end  fe  rediiai  thoae  ecta^  end  alae^  among 
Mheribfaigi^  tbeilfott  aeeeottl  ^  4lie  Aen  leadaqeale 
pliieof  Ibe  aakl  l»e^  C  BrwNllK^  iboidd  diaeon^ 
fou  VII.  U  n  or 


BiZmw    lfttte;^oooitiu^Qiuwattoded>ifovijtibrt^^ 

w^bd Jo  pnovsili  ^gfottlteiiMcthftlfiiiKWddfti^  /Mum 

eveiy  ^lda«0e9,;etPiiftci;thNifm  (jonAMeAoilntt  becb 
the.  wn)»i^wr6  ropouk^^^tpd  l^^oaciy^  on  ll;|0bfdjMtf 

cairriedi  Ihepowar  iof(ghaittiig>k^oaq  -afadhdhlifliBlerie 
damAithadr^iredfiki^  db^JbaaBSfeisliiHridK^aalgrftt 
ta  a  coodiUoii  >thiifcitbe46«tf.<liiiiilAiiMiiaBiihfcpi  iwiilgA 
CoiKyi  £%IC0^  add^iniiaDotbdridoMci  £ikiitbit&8lMdd>he 
mAtca  4mmiiismMthn:  timi  Jbe.sfaaiy  liUihBtEtliTiooBb 

W9ill(i)iMDecffaai7>((ft  dnuidab  HigfOm  aaklqnfyiUhe 

llMiiQlltefo  Afit)al«%eA  iiMdaiHai<Ii)ahdt}iaoMH)k[  mi 
ljE«!«fl%  luidtitflouglMi^iinbcbiDnifru^aiadBi  f»i*irfcilie 
fvm»|Ml^plH*ftiflS  tfi»flii^{iJ<i»wib^AK^wM«i»<waillfc 
loAnAtfuttaitrfifllhftfrAm  a4((ilaMql^|arflcoil«aM|i 
^  uTJ  wiA 


IN  THB  ^am^mruuu  <m  eixmeE  iv.  •$» 

MtM^Aii  yJiV0SMpalAhe^mamB9i^  gUte  €ibct  «q&  th»      SUM 

l0«rdUf%ih«^0imi6'i>^>off  mli«r^^akw>li^ivtherao:^  >  The 

l#fi4h^(<Md8[jdRdl  4*e^  Gr.Wigl«tt«to  bviiig«  ov  oMs^tb 
IbecMug&l  <to  lOAnm^hii\^Jot>09m^*t)ibefr  plaoe  iiete 
«ibft'et^^io>ibd<'UMil4»'k  ri^positbry  £lr  cktals  instead 
s|fefnl^^ieiqoaii(Iiy>itf:coali>ftpeclfiod^  (and  after  nien- 
£(feiiiii|poptfiaiiaas^>loheh>'4ind  ii>cevi0^  such^  cdse  k  &lmll 
aboUnrftililbriJlfae  pBeprietpra^ofttb^laendB  ^ifougb  wbkh 
^^soiggbiUvaji'isr'iBadeyjlD  enterJ' :  9yliMtdaQt»4be 
3fegjMatiHifahBWBl96bbtito<tod«  o£  lAie 

3dld)faflBieatidilUb  iKwuAnditioii^must  ba  considered^as 
iJBoorpdr8tadiiiiUUiIlBBie.'j<TbalAS^6i^iMmtam  t^o^JMe 
thjriyrbidi^thG^teagiBtfstet  WeombDrizad  lb  >fo  die  TMe 
ib{aofl#i^ua^cdUsliicA(i0oi^ffraulia^^  bOHlrMi 

ddihfbxplilccs  *mfaDg0  tb^lMHt)  iBit|K«ie0f|g  *^"&kt>>tll»ms 

l<a  pfetMooitieiftdljmWttral  <ft>^Iiiaen[it  ofilte4eMbr 
sd^oSftu^  aBfiae^teralia)diitfeili^iXof7itlafd  iWMfe. 
dVbaeaigiiuiiijbbnbaritttUei^  buiMM^iiM^^iil^ 
b|MBtaioQDflKtl^flD»i(ai[|M  vA^Bfada&iMlfe^tetitPbf 
-fii^f  U  u  1  t^rlia- 


of  iiMi.^M*;itC|«anfe4,tH«^,,tli«  ffWV  idMAA)lMBt:«Imid<l 

of  ooil».iiNrt4>».U^ItKnf9  oC  j;^%Hin^>«D«^)«  «^>n 

d^etiMM  4M»t,ii)tf«ttifn4  1  .t  ;    -I.—  .v<  ),!;.;,r:   -..:;,n  j.i< 
■   ••    •  v,:-.<  :  ..  ,:.  M, -..!;,.  •    ••:  ..I... -I  ,.IT    .-V   :A\ 

of  pwdimpijeitt.  <■Jn^1»n1i^mo9,^e^)^  of.pfrl%pep|  wftfjf^. 
ha  iag}9rt#i)ipfft,.nsRdc,||).04«^.m^.pf;,|jb(;  I^^P^n 

bad  biefiK9  t^,<«»f.fPPP«»-J?y-*«5P,WPWfi)i  filf^itJ^;. 
intUibilaMW.  of.  J&f»9^.  wl»p  .w?tp ,  fCB^f^a^Ut,  c^t^,  H : 
ioppisr  Of  9tM»:  ffi  -•  iMIiexqjte:  i^riee;  #e^eim<%  Mr. 


IN  THE  J^fk-^  9h^  ^fki^  I9»  0^hGE  IV.  «$l 


lie  affiled  M^  flie Wit  <r-Zi^e^. ''-']M(i'<^iJ6r^  of  (ftOM 

ttflKi  eoii<M^ed)i'of  W^  il%M  •«r<Wy  iov^  tlK«e  laaadt^ 

tknoinet  ipi^  b«  jrqirked  for  tite  tnqj|>^y^'jt^tdwn 
of  Xtfecb;  SHie  I^g^ture  iiaviog  M  tbe^e  pvties  b«fore 

cnb£f^'''SlMrtf<tfBW"sAar  recMo^  ^b«(  w»''iAt!eDd«dt 

e2liii%t4^  fcttilB  M6y/e^  tba  l«d4ft  -atid'gtoa«^  <^  th» 
piMtti=^.4li<y'  1»h!'  iMgreed' ViUf  miR  16t  thtk  (KiiiibK. 

ai^^erf))$)  t)^il^fc<$eBbioti^'be8btiuWie6oyey'«  fixed 
vftiii^^wy  y«^r,  attd  itfajo)itld'»eil''thetti  A  ii  BpeteUled 

Ufl^''i«j^ea5<f^  Biid^  itH  UiOii,  ib  graiit,  lito^  or 

grtfcmailio1i3oag9%  ^j^  tbetii  YestiictlVa^W«beKb«r^ 
adfl'^M^lS^df  td^e|g/Tsjrbtr,'phkaiig/ftiidtoeiUiHuiig 

aaS^  oiikhtf'tlaiiieii  u'ebaettd,  itbat  tiiH^BSfes  lihtSk 
--'^'^  Ua  S  be 


1 
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i4 . tb0»  ^da  wer.  wbich^  tbg,  jKaj;  is  made,  j[na^^  fp'f^P^T^ 
^j«id  that  t)>i^  lessie«'^  i»ti?wst  sl^  Cfi^^  d^termin^  n^ 

of  reentry  QF  sssss^.  pf,  the  tenps^^  ^h^  owners^  of  t^he 
:  land^.^iC  -Nfr,  J^r/mdlw^  h9d.:po|t  cc^pv^jred  the  proper 
qiWKtity  of.  coaI$»,or  laid  Jthem^  at, J^l^e  j^roper^  plfici^) 
would  hav^  h^.»  right  by  awtljority,  9f  the  <>ct  of  par- 
)jafpent»  ^pdepf  Adeatly  pf  unjr  prpvision  in.  the  lease,  to 
put  aq<  fnd  to,  the  le,a$es>  and  resume  their  rights.  It 
was  afterwards  fqynd  that  the.  quai^tity  of  coi^ls  su^ied 
waanpt  equal,  to  ^hat  whiqh  th^  inhabitants  of  Jjeed$ 
required)  and  that  tlie  price  allowed  by  thjs  former  act 
was  .not  an.  a^quate  remuneration  to  Mr.  BrandUjigf 
and  it  beings  therefore^  app];ehended,  ^hat  if  be^,(aa  be 
might  law&Uy  do5).di30ontiiiued  to  coi^vey  bfs  coals  to 
Z^edSf*\%  would  be  a  great  inconvenience  .to  the  in* 
habitant,,  the  act  of  th^  19  G.  3.  was  pa^ss^ ;  that  ad 
requir^  ^>^^?,  c^ov^^ii  largei:  quantity,  of  coals  than 
he  was>bou)ad  lo  do  by  (he  first  act  and  authorizes  him 
to  receiye^for  thefn,  fallen  brought  to  C^ssoh  Close^  a 
.  %b^pric?^  .It  fi^sj^,ei|ftble%,him  to  db 
dOflsenS'^f i;pr|r^,  of  cqals  (a -portion  of.the  entire  quanSty 
are(|ai|ced,tQ.  b^.j^pQyej^^y};  ^t  a  pjfice  sh^  of  the  re- 
positjorj  9t  Ca^sof^Cl^sfjBffii^lXi  contains  B 
re-eJ9Ltry  adapted  to, th^  alteration  made  as  to  the  qnanti^ 
and  price^  and  ^acts  that  the  righted  interest  of  jBnnuI* 
ling  in  the  leases,  shall  not  cease  and  determine,  but  thai 

he 


IN  THB  8th  &  9th  Years  of  OEOROE  IV.  669 

r^^  IT  7n/jii{  VI  ^     .   . 

,  he  shall  oontinae  to  have  the  same  interest,  although  the       1888. 
coaB^areysoTdf  at  Ae  Mglier  prttes.   'Tie'Sd  lfiF/9;  cott-       **^^~ 
''tainsa  simirar  ^taUs^  ail'apted'fo- thif  aStefilfidri  Of  |iHee     ^9twawi 
^aliowM Vthat  ^cl  '  theti  tfjfe  pi^^ifible'tb^ffie  «I^BP.»a;,     BiSS^o. 
^tef'lScitm^theseW^^ 

%abitBnl£i  oft^eksmte  %\}M^  tci^pKjr  tf'M^tt-  IMrlCfe  fer 
'ti)e  c^lslUna^ti;^^  {Hat' tWMdir^tbd^tt^  itot! altkiiid 

^and  tbe  same  are ii^rei)y  dtelar^  li5  B^;*  iii'fiill  4^tib  and 

^yrec^ft^omWaiUff  th^^  Hie 

c<Sintihuance'  of  the  tldie'b'f  ierni  graiited^by  the  ^bid 

^  9ecit^'a!dts  A>f  l^e'lf^ur^oye  ^df'cfltH'yAJg'tfae  i&aid  ¥«tfted 

'^acls,''ah<i  Ail's  pres^ht  fifcti  ^itiid^ek^drfidn^'W  fhlly, 

largely,  and  amply  as  if  tH^  ^^  tf  ei'^  l^pN^kied  knd  re- 

*'enacted  in*  the  bbay  of  this' itfe^erit^krt,''' ''Th<^' clause 

confined'  m  tll^^  former'  ae6»,''b^  >^ic(i  th^  l^sor  is 

authorized  to  re-en terl'  uiiteiks'tUis  ird^s'w^tre  dditiered 

^  at  Casson  Clo$e^  would  hivel  iretrtkitied  in  full'  force,*  if 

''^there  had  beien  nothing  ill' this  aCt  td  the  cdntfary;  but 

\y  the^second  sectioii  it  lA  «iacted  "  tKfttf^rbw&ng 

niay  sell  and  'disftose   of  the'  cOfils^  \rhicb    m^y  be 

deposited  tit  Casson  Ctos^^   ci-  iu  dn^  htfier  'place  near 

'  iheretOj  lai^tcli  iiiy  %e  mea  Itti  d  f'eposiidty  jfiir  tf6tt&  instead 

""'tieriof,  'to  the  infiMafiik'^  5t^^&^atthfe pried *'df  16i. 

'  per  waggm^loi^^  any  thing  lli  tile^ikld  V^diled  acts,  or 

'  in  ^ny  of  thero^'  or  In  ahy  Of  1^6  led^dr  ^'Agreements 

^  \grantecf  In  pursuance  'tfiereof,^  t8 '  lifacl  oon&aVf  iibtwith« 

^  staniiing;  ahd'ihat%e  ri^i ^'d  fntdnskt  of 'Bm 

'""Vs  iie^rs,^  &cr,  m  t^  Saitf  leases  6t  ii^m^bts'^ball  not 

%ease^and'determin^^^^  I^ut  tfiat  he  i^nd  jfhey  ^Il'eontinue 

;  to%aye  iiie'same  miere^t  thei^eiB,  kt^bugttiihe^s^^   coals 

pre  s^d  at  the  ssud^stltoi  or  price  <^f  VS^.  &  Vaggon-load 

U  u  4  as 


r. 


fl«(K9^Nrarfr.i*f4  fWt^ffntrdkiiM  iwijaimiinfifeiiaii  «A 

Jo  tb«  daHM  of  V»«nti7  b  this  )«tt6MMjiUi)«A^iaa«af 
4«posk  i«  «Krar«Uy  iotrodaoed  tbrooj^oat.  It  is  da«r» 
ibme&fB^ttvit.  roiiiir  tJMiiitttiflfnf^wl^'tt/thni  n  >i}ilil 

<?<fffP  i!^*i  fm^\if  •Ati^'hum^  rfmnnihiufanbeiU 
liie  ^|n;y^u^qfrf¥Pfl^^|jkt^«nr^«|^^  dk  •Wlpjilii#l 

liament 


»  THB  ^Ai^di  V^w  or  OBORGE  IV.  m 

th(»jai%3lwflrti^'bt»  Ae^dkuSe  of^  forftitbi^  iiootaihed  W 
pifisd'ifltnrdJMiy^  grant^^  par- 

warn  te'^Bcicte  ttA^  \ihe  ttfii  dT  ^riiaJSiait  fakd  Ce^ed* 
tp  he  iDifovdi.M^}|ipf)dii^^o'taife^toik^  put  W 

tUe  «cli  itiimMtmiltidA  ivbRfli  ^9!  pretiiule  snish  a  c6n* 

baiL  «jt  bate  fotftiied)  «xid  4fcat  jKvdgwebt  mu^t  'bb 
te^enili^fBtrtbciid^fiiiidiUili-   ''  • -^  \   •'    '^^'='-         ^'•'-! 

I  liI^igc9^Tj^t<ii]iattV«^<4iit)erti^  ih  Olb  t^trtty  con* 
sidezHUi  d0Qbt^iAb#ki^  ik^  edtt^  of  tfteargntten^aac! 
IbksdvidQUfaiii.tir^  'dck  kn^ed  tmHl  ^  late  period; 
ItiiaiineiialDbnriM  fftirsods  ^1*4^  ^bialii  &ct^  xsf  parlla* 
jsuDt)Bf)thbde«ertpti6lij'^^  direct  (h^  liaTe 

]iirivlekiB»lplUdei(didiiMMi't^i«i^^  Hieredtal'th  the 
^tS^GifSiiimpom  ihai^'the  kialj  iiMbA^^eiii^aice  to  beW 
pieUicB^ipf^!  itiHtt  ack^  i»^ c Oie  filidij^imt^  iftHk'  fUeo 
attpvei^ito  ttie  iin<^t<  tif  ifiexbHlieriek  ior ^1&  MibV  If 
itUdcUe]|>ilie«et^t'dr  tbk  I^i^tiift^  «i  tklibW  Ii^  in 

^^/ktff  J'iib3pM4i«l^e^id(ple^  tl^  ]otealtiid&  to  b^ve 
U^ividulDlotfcd  Mm  i*%e  pfkMable  of  %  some  eoatt* 
}^g)ab956^{«iild^'i&  ^rii^'diifcB  tfohif  aUiiiiiec  than  it'is 
ippcifiM  m  ilM^iMGtfd-  iiXitidii/  iWoftTd  We^%tpeceed 
wievvtttqiaft  diMT^A^  kk^  '!ittb^&st  in'-  ihii'UBse 
AojM  tiaaamtk'^'^^^l^^^^  the  ebids  wen? 
aok}  lAt  tb&  >h^^  {feia^  ^ot  ft1tlw)|gh  tbe  coals  abou]4 

be 
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Ai 


inb>BV6Bieiice«    itd^iQbfa/liMb  9)i6PM¥r§{^ffi)#PW 

prdteeted  <HOy  by  thtf >fflN)f»w>  m  tkellsrtsQ^j^ng^j^itbp 

BCpifeibiy,  not  £)ri;Ihi.0Ak^f»f^bi9»pm^Mff(e$tf,.(^c,fO 

jirolectnig^  lUe  iiBtef dsts  oEihe  iiilMbitAOto  iQ(J^m4s^ .  A^ 
if  Uhe  .provba  lis  it1;e.  leaoe  ■MB.^^Qt  moQpp^icte^jWftb 
tfie^Sm  Att 'of  pacUatneiiti. if: k. h%^iW^  Im^f^vw^ 
tredhnteof  that  aot»  aodii^lHe  (tl]^ii^0  tp.b^.ywfd  lor 
flsbsecpBeBii  aot%  I  iliouM*  hnm ;  hiea  t  of  /qpioipii  .tM  4be 
Ttepvesentathrei  of  tfics  lei|on  v^Uld  bitye ,  h#dr  'i^  rstU; ,  .to 
kbisttbdt  the  lessee,  bad.'no  p0W]eF;9fihi|}./QW^/i9l|)<ffiytV9 
lidthoQt  diifa  tonsmt  ^.fh«  1^090^1^:  V^i^. 4(^9  £i^i^ 
hnd  dieeefore  thi^  jitQoulAnotib^iY&rijIcI  bQ^,%<^iv^.ifi 
^  ^ivaft.^f  of  pwliwlke^ ^e^Kfp^jks  fV^  P)SW{tW- 
vmbigchnrlan^ge,!  ftnd:  ltei:,;tke;:l9W»g9iH$M>im 

^tdiditigBoubdvpdii  wbibhtB)]r;9|^i9i«ix  Jtw  JKMV/«4*BPpd 
iB)«hi»)ciqe  « llbiaciuTUs  tka^  ImJ^i;^  gpfw^fcif^  pijr- 
lionoe  e&Cbe-aft  ^(j|«iri[|^ 

-to!^p^tati7&iiraiiifd^r^i7«7.r||^       ff  Af^,^.of 
ipirliament^^Tfifc  kilgi,fl^^rtW;»ct  {M>a|i«e4fJ<hil^^^ 
tml^  tact  w.i»i)f0i  lite  {rnvvii^^lb^  |l|«  l^aMiCf)^!^^^ 
:»'a#pBndan.^UtC9na^  1bt}r  tberj^s^  iMid, 

JondebakeafirAjBeLofiporlMlDOPt^  t)^Q|ly.  ^AjfaffApowtr 
'JbP^^Mnlfjr  jQl  be^woridilttv^  l9t4b^ 

The 
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'nWlMAliio9|v>«bto  teu^>Mii«b'!!iOntadd>ettU«'4]w       1»S«. 

^^iiMles§lt'^i«4iM,Gtei^{l«{i«i(demiipi«iid  1I^«m«» 

^Mlt^'ii'falcbivhttaatfeMi  <WM[ahii!d(toxUe{arii«aBed..b7 
€lkt  ifctj^<6ik  lt>i»)rilateiiiM«iimiili>pnma9  iip()lifaaUJato 

Wiid<M"Mdiao<Ml  BlInnNfcniii  aMB  ^  (ikB>«9iGi>8< 
tiWe^  ia^ka-^AtetHMntiikMl  A(airikUBnJ»<iBulillBi}giiagB  of 
ii'|iDed44i;»,  but  '<]iMri«««pttiitiiii|g-iBMa^ei3r'-paitwahni(itb  the 
iiMs  of 'At>  ^tf«^JiM<boliUkitii3di9a)«be«pttof  die  ftlG.  2. 

tiife  lie^'hg^di>ttf  ^kJiMir'UiaiedyiiiQBidi^cfiiM^iiie- 
<^A^yi>y>tliM^^bii^#)l«  n«gi«J:t»b><delH«n4ie«iit*re 

4^&:%  (iMttiUHar  fldv  addilion«ili{)i<siviMyi«iid  difa  qoestion 
%,><Wlifedi<^'  ilMifpi^iiM"  &^'Jft0ti  MiltiUiiilMBtk  iand 

frJtia8  t^\wttMlit^baU<ti<  Hmlal^<iffitBnmmfg,  or 
'^jrUUner^'tii^ictel^irftlllEsinMDilttialidi  diepcMtoofihie 
%6ifii«iiM)til  «llAU«)Mi<<i«iKaiuidi<iH  4lM|us£duiaB0Mtory 
'iit''C«K«<"(<9b«-^do»«fkil^'^  zU  Jai^idtlwr  spfaceihear 

'4bo^i9Vti^HMfVf'(k^-V8miSJiaax^U  8«8m8.]KiDei(ibat 
!t<^ial('9a^tb&  <toiitknt»ldlibf)Pvr  «lte  legisktwclolD -^ave 
btiij  »(»tHi8JiM^'oii35s<^9tlta0(ir  4nmta(ieZOTiJwM]«>  be 

ffierefy'for  MSOOO^Mteitt^af-ebr^^  bar  fbrvtfae  50,000 

which 


])^^;mi^,  qiwN^Vrii  yfei^^^(ffai^^ftaifccinlp«»Mo.;^>pKnjfcn|^il^he 

•t  Ohmi  Cfosr,  or  at  some  oUi«Bi«iUo»(btellb«|fo 
to  be  pised  at  a  repository  instead  tbereoC   I  am  tbcm- 

'.  ,u  -.u:  11.) '.J.  jd  uJ  ]n\;iJO  3ii'ji.ij:I)iji,  oib  Jucb  in^ilJ  ;l.i- 
HouiOTD  J.  I  am  of  the  same  opunoa.  .iKfiJM^ 
dwttnbiuMIl  oitlt«Al«dt*iiisl>iaie  aecond  seodoii  of  die 
iS  G.  S.  that  if  iD  a  paiticDlar  event  there  was  to  h? 
a  substituUon  qt  ^i|ott)er.^pl(|f{{^)9f^,.p^,Q9ffipiX3i«b 
near  thereto,  it  dKwld  be  for  the  vhole  quantity  ift 
ooals  to  be  deliyered;  and  tba^  notwithstanding  the 
proviso  for  re-entry  in  the  leasee  this  section  does  allov 
a  subtfitution,  ^tfanfl^b^  dmplpriliaiial  i&»!  ie-entry  in 
the  former  acts  of  parliament,  and  in  the  lease,  sodi  a 
t,»'nvnn-^->  iiiltiiiiiiiiiiiii  miM  faB»c»Uwii'-«!'iiifeiiitte''«fli)fikhUl] ' 

'.»".  X'j.''4»^Mmir-iitAiorim  tk^Uim  tt>  *e-^k«|riiiotMaii^ 

„-,  ',Z"..::lii'*^»^  ■smii.Hnmv '  '«<dult  ^^m^i  i^^vmf^tit 

■  n^'  f  ^-^^  •-^hAmU  ijiwiwiiito  bmmtkn  min«<iikmstiAai^tim&i^^ 

.jMii  ^.u.^^^^bnnM/*    The  words  <'  as.afiiresaid''  ri^w^tbat  tb^. 

^;,; ;.,;  •».  Clfwoi'^^'  CKnaajtb  othe»  friaii»>iMr'«bfl(«to>«'«nlMCi- 
,i>  ;■>.«  ^'^''itdMl  as'a  repbsitOTQtAialtdLafc^  •" 

T.'"t  there- 


iH  THE  wmatsmLMim  m  esdiftsE  iv.  m 

<]t«;|fts|>Mfc<J.  ici|itam-ii»ttlrifeiiiyri>ali>Hiiti(y  fi# 

ttidi  dmn  that  the  judgmeit  ought  to  be  giwa  for  dM 
ddJMlaiL  .noin'ti.-.  r.rnc?.  ^il)  ^o  "in  I     .1  aYr>ji.v.iT. 

(a)  XM  CO*  was  nrerioodj  aigucd  before  t^ree  of  ^e  Judm  of  thb 

•..   vlitputi)   '.lo.lw    .-.I)   ~.<A  -.(J    l.li)i'<(-.   li    .-.I  <r..;i)  -un);! 
.lit   T;n,:>.ii.t^.:h..'-^  -i   ..lit  [,.ir    ;hy-'.  Jlm^   ?•!  ol    t^nro 


iDg  diB  JtjT.  bad  been  ducoTered  and  apprehended  under^circprnetancea  1^  denoCad  a 

be  would  be^aStc \o%e^inShieSllto'wlt^ia  asuult^  and  that  the  Wfl-^*  ^-^Mng  bffoqght 
Ufof^i^Mm^wifBiUt^imdj  lidiJol«(iiiflWinW^iRMii^KU  nociiatath* 
aama  of  tha  peraon  whom  the  priaonw  intended  tP  aftsattll.  and  it  did  not  uppear  that  the 
committ^AiinbitiflM>»dbifVi£li^VMdittk^'^hllL''''^'  *  •     ^*  ''*-^''*"'' 


for 


670  OANM£6'4«i  fillAlR^'l^ffllM^' 


you  aed^^A  it  y^^ii>'^iiMAWi^tWfM»om^ 
bod^i  Of  tbe  fidid^jnUA^  Gm4kyf^ikitkyim^^mRi  mofk 

The  prisoner  being  now  brought  into  Court  by  Tirtue 
ora>b6bcJlideot^^ '    ■•'-*'     '^- -  '  -  '*'*  •    ^1    '^'^^^ 

Cdtftpbdl  mov^  thk  he  bt^t  be  dbdiiit)B;ed^^ft^ 
cmtodyt  becauft^dieirBiMlitL^ki  HolidbeloiMi^widiMf- 
fietent  catttAtntji  Aie  catip$6  of^'Mmbvictiiettt  ik  tiikA 
]><  Gfhievit^^  eastt (a),  to  shew  tha«-th<i<allB^ e^^Ml- 
mitnientoujght^to  be  certain;  to  iheMBtidithat  lhb>p«r^ 
may  know  ftir  i«4iat  hesnfibrei  and  bow  hetnay  Mgahl  Ifk 
liberty  I  and  lie  coiitbnd^  th«it  tlii#warin  thci  natim'^ 
toMDiiim^ftt'^to^xeciitidQr'liWiihef  any  Mg\Mbt4bistmfA 
fbr  atvted^ifite  limei  A  oomtttllmiMt  i]i<M«autiMf4i9» 
nnagvdtMfte^  aij^t>6tafee^i#  thift  party  >Wi>betePflOtf ifclML 
Jllti^y:!MMlli)r  Ibrth^tfiMl  k«'Wlia^flirg[ydiwi^tk^«lMP«te 

•msd&  in^^sfiirtifttdn^^f  Wf»gtt^4tt|d  ^^tfofld  «hdia»4he 
^•afMMf^OT^  SP  tfr^v^fadttld-i^M^itlitttl^tb^  lAeftMiit 
.%Mi8<i4p^i»«liMJttd  J#M  tii^lmt^eMCTts-dl^fc^iiiTi^Irl^ 

(a)  1 14.  JlflyM.#t^L    ^  o  I  >       (»}  6  r.  A.  50a. 

Upon 


0WM«A 


i«flw»»ipd»fe  1^  j^i9S<iPWPhfFiitWkii8iT"ff«  jSsam  ^ 

^ifbi»ii;F)JM>eQt.4MI  i¥K)<4«B«f..|i)iat^,i|h4).niag|iiti!|||| 

Lord  Tekterden  C,  J.  The  stfitj^a  ;99[&(|iPLCf.ia. 
C.94.  5.3.  under  which  this  commitment  took  place^ 
c\nR«3tsiwtf<rfM4;T7r*«f  ;4d4  for  )the»h!9<ter'tpi^vwUoii  of 
mmmbmgmmmixud,  hj  f^mms.'mswfk  if.$ny:pmHm 
$)^  JM  diMOF^}^  wd.appfebeo^ed  M^lierwCirMHah 
9UKmc^.  tb#A.4eoQtf ..a .  d^^gemmt  of  .aiind,  #Qd  a  pMf- 
l^wi  QC:coiiiminii>g  A<mft  crimoiiDr  .whi<:b»,  if  ,cpfnmittefl» 
)ie  i^PttU}  b«  li^blf^.ta  b^ indicted;  wd  wy  justice  before 
.jrttbom  AiH^b  ipfJtsofi'BKV  jb^.  brougbl^  #h^tthi|iki&  to 
tii«i»»  'fk.3vi»fitant,  ^1  fpmmhdiQg  .9^cb/p«rs$Hl>,||3i0.dAAr 
5g^«oiiflrjp9i;$<s^w  spK^clb^.,!^  be  iii^i^ir4i|€b>.iM»e,.Qf 
BOT(mUro«^>b^>><  ptoi^lyi^^cyr^  ^^mi%ithie 

jff  lytmr  9Oi0pmiqitle4.  AaU^noN  iM^t'b^U^*  ij^KCW^  (l^.  tl«> 

.rtf^vmtm  OPrlVvtbeigltf^r^^l^^iQOSti.orijbi&^iie  gf  .die 
}Wt8»J^  ici9difibpn^torij)pridi^«W^  Qlt  (SProiiMmMS 

act 


<7i  ClASBft  nt  HILUnr  tSKM 

)MHl       idi flf  pttfiflDOil ii  TCTf  peeafiar.    IkbMl 

cxeesmiry  ink  k  ii  s  tawtuwonciirioT^Mw  ^io*g»  ■■ 
0riMr  Ml  flomre  nw  pmy  mm  piciiUK  whwiiiw  w  bv 
llajes^s  mlgecte.    Hiai  long  llie  olgectt  I  chink  tel 
warhdit  eni^t  not  to  receive  tiie  same  ttiiot  oumUuci<W> 
«r  m  l^arranl  In  ekecotio&u    It  bas  hten  oontemMI^  Afl 
die  wwram  aagh  to  have  atated  tke  Daihe  of  t^^ 
wkaai  die  priaoner  ahewed  k  purpoift  of  aaaaofti^*    lat 
toaoy  caaea  diat  Hugbt  be  impoaaSde;  aa  fiir  ioatanoe  s| 
die  ease  of  a  tnan  in  a  h^  atale  of  excilteienl»  nmnii^ 
dtrongli  a  atreet  vhU  a  koBe  or  a  aw^  ki  lia  luuk^ 
intending  to  murder  any  person  lie  may  meet  Widi;  or^ 
with  a  dre^brand  in  hia  hand|  ortetiding  to  aist'  fte  t» 
any  bouse.    I^  dierc^yrei  vfe  required  die  aame  oirtilfity 
it!  dib  as  in  other  easea^  we  mgbc  render  die  pioviaiMa 
of  the  act  of  parliament  nugatory*    iTheti  k  ia  aaidy  t£af 
tfaelt  Was  no  evidmee  oin  oath  be^  die  fim^Mk^ 
Bttt  die  auii^atrate  atatea  as  a  positive  ha^  Att  die 
pariy  waa  diseorered  and  apprehended  mder  dncnvH 
stanoes  whi<&  bring  him  within  die  opera^on  of  tte  aoi 
of  parliament    I  thbk  diac  is  anflhsient  '  It  la  16  btt 
diaemdt  too^  that  tiiia  statate  reqfnifea  a  groaMr  degvao 
of  eandoD  to  be  used  in  taking  hail  dian  Is*^  required  lo 
erdinary  caaes;  for  it  must  be  taken  by  two  jualioat  (ono 
of  diem  being  tbe  eommltting  )asdoe)»  or  die  qaaitetf 
ieaakms,  or  a  jiidge.    This  ilmra  an  anzie^  on  Ae' 
part  of  die  kgiahtme  diet  a  pai^^  who  has  been  eiie« 
deiauied  ttider  dlia  afalnte  afioold  not  be  peraaitted  faa^ 
pvopeiiy  ao  go  at  larjl^    Up<m  tibe  w^k,  I  ifek  iik 
the  warxant  not  h&ag  a  warrant  of  eomautment  in  eae- 

he 
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■     .  ...    r      ...  ■:.:..:        ,-      .-..    ...        ]m 

"    ^  *  •  *  .      .  ^-.^5  ... 

JRCHBQLD  had  obtained  a  wnt  of  habeas  corpu^  whm  a  pwtj, 
directed  to  the  keq>er.  of  iV^^  eommiMionen 

4i"^ « 'the.b^yiof  CA4|i^fcf  5ax/«^^  foe  Ac  purpose'  :i;d^';;;i;S^ 

rf  Wi^  dischawned  oit  o^  custody.     The  wirrant'of  ^j!^.^* 

^v..» .  *.     -;    '*.    -iR.    .-  I    «.'-.'   ^.     *'  t*         view  to  Mcer- 

cajpiuibMit,  m  peing  returned,  stated  thai  a  commission  ^^^^^ 

d|led  fibe  29th  of  ^<9i«m&^  1827,  had  duly  issued  against  b«l  been  cod. 

William  BoMter^  under  which  he  had  been  declared  a  him  and  the 

Bwkrppt]  apd  that  Ckarles  Baster^  the  brother  of  the  howtbeitock 
-••' •   "''««•'  1        *  1  i.*!  "  "    of  th«  latter 

buHU^yp^  was  duly  summoned  to  appeaTvand  did  appear  yud  been  di». 
before  the  commissioners  to  be  examined.  It  then  set  ^[^^'i^ 
oot  ills  examinadon  in  form,  by  which  it  appeared  th^t  he  j2*WfeJlS*ai 

hid  struck  a  docket  aeainst  William  Baxter^  that  about  »»nknipt  bed 
41^.        '!.«:  T  cooM  to  bim  oq 

m  wek  before  the  docket  was  struck  a^inst  WiUiam  •certain day 
l?*-,'-^     >-«•  ,     i        .  ^.    .  ,       beforetbedoe. 

Baxter^  he^  Charles  pofterf  had  written  to  Gtsstng^  the  ket  waa  struck  ^ 

oaan  of  his  brother,  and  desired  him«  Gissin^i  to  answered,  that 

his  master's, stock,' which  was  done.     He  was'then  know  the benk- 

aske4  whether  his  brother  had  s^en  him  i^t  fy^ch/^'*^^^ 

or.elsewjiiece,  between  the  time  of  his  writing  theletter  ^^-"?7J^ 

to  Gissiyi^  andl  the  day  when  Be  abscon4ed?  To  which  J^^^  ^^^ 

lie  inswered,  that  ha  i^i  hot  recollect,  but  that  he  taonwasnot 

•J  '   •     '     i  J .   ..:  ■  .     rf      ^  watCTJal,  and 

would  not  swear  that  he  baa  hot.  seen  him  in  that  that,  tberefore, 

kiterval,  that  he  could  not'  possibly   say  whether  he  answer  might 

.  had  seen  bim  betweeot  fliose  times,  but  he  believed  ^^^^  the  com^ 

lie  didi  s^'him  at  tpswich,  tEat  he  tho^ht.  he  wks'StShTrit^ 

^'  '•*        •  '»      '  •-!  *  i  •    w'      ^  \  ^M^ *jr__'  -^jf t ■* 1 •  <Nw>wit»  the 


at  Jjjpgwich  with  his  Wn  attorney,   Mr.  THarsicmy'  who*^ 
wa%  also^  witness's  attorney,  imd  who  lived  9tNormich^ 
mi  that  that  was  after  he  had  written  the  letter  to' 
Giitin^y    and    before  the  banxrupt  absconded,    llie' 
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1828.  warrant  then  set  01^  the  followinff  cjue^pns  and  an- 
^~~  swers:  Q.  Why  did  you  not  statQ  this  at  fir^?  .4.  I 
Baxtka,  did  not  recollect  iu  —  d  You  are  requested  tp  consider 
that  last  answer,  as  it  is  siispected  joju  intended  to  witb- 
hold  that  fact;  did  you  not  recollect  frpm  the  first  that 
he  had  been  over  to  you  vXlpsmch  ?  Am  I  tiiK>iigfat  ^ou 
meant  by  himself. «—  Q.  Now  state  what  passed  io  that 
interview  between  you  ?  A.  Mr,  Mardan  fiUBo^  over 
to  strike  the  docket.-^ The  question  was  repeated. 
A,  Nothing  of  importance  passed  between  myself  and 
my  brother.  —  Q,.  State  what  did  pass  relative  to  bis 
circumstances,  whether  important  or  not  important,  in 
your  view  of  it,  state  the  whole  truth?  A.  I  have 
stated  that  the  attorney  came  over  to  strike  the  docket. 
—  Q.-  You  are  requested  to  state  what  passed  between  you 
and  your  brother,  relative  to  his(  circumstances  ? .  A*  N<>- 
thtng.  —  Q.  You  have  before  said  ootbing|impoftant; 
what  did  pass  1  A.  1  now  mean  to  say  that  nothing  at 
all  passed.  —  Q,.  For  what  purpose  did  your  brpiher  then 
come  over  to  you  ?  I  suppose  to  drive  Mr.  ManUm^  the 
attorney,  tofyswick^  where  I  lived« — Q.  Do  yon  not  know 
that  your  brother  did  go  from  Noiyi^  to  Ipmicij  with 
Marston^  to  yon,  for  the  purpose  of  getting  vpt^.to  ^ke 
a  docket?  A.  Mr.  Marston  woald  have  d<|oe  ap  wdl 
alone.  —  Q^  Have  you  any  other  answer  to  giyfi  to  that 
question?  A.  No.  —  Q,.  It  is  pointed  out  to  ma  that 
you  have  not  answered  it ;  have  ^ou  an^,  other  ^^gt^? 
A.  No.  —  Q.  Yo^  are  requeatec^  carefully  ^  qmjs^^ 
83  it  is  a  question  easily  to  be^^^wered?.  ,A*J.^ 
give  no  other  answer;  my  brother  mij^t  have,  bad 
business  at  Jpswichy    althoc^l^    not  with  m^.  —  Thf 

question  was  repeated,     A.  I  have  no  other  answer  to 

•*.  .       ,    ,  *    ;    '  '  '.<         :       .,    .  \i''t*  ,.•.>:.  .''itii*  ^ 

give. «- The  question  was  again  repeat^,    il.  If  he 

'      '        ■    "  '-' '""    ^*' did. 
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dSd,  it  is  unknown  to  me.  —  Q,  Do  yon  not  believe  that        1888. 
your  brofther  went  with  Marston  from  Norwich  to  yourself      eTpmi* 
at  Ipsmdto  get  you  to  strike  a  docket?    A.  I  do  not       Baxtm. 
know  whether  he  did  or  not;  I  do  not  know  his  intention 
in  coming.  —  Q,  You  are  not  asked  as  to  your  know- 
ledge, but  your  belief?    A.  I  would  have  answered  the 
question  long  ago.  —  Q,.  Answer  it  now  as  to  your 
belief?'    ^  I  do  not  -know  what  to  say.  —  €b  Is  that 
the    brily    answer    you    mean   to   give  ?    A.  Yes.  — • 
Of  Having '  had    time   for   reflection,    have  you  any 
addition  to  make  to  your  examination  ?    A.  No.  —  The 
answers  not  being  satisfactory  to  the  commissioners, 
they  Issued  the  warrant  in  question.     The  prisoner 
being  now  brought  into  Colirt, 

Sir  Ji^m^s  Scarlett  taid  Archbold  contended,  that  he 
'ought  to  be  discharged,  because  it  appeared,  by  the 
warrant  of  commitment,  that  he  was  committeii  to 
custody  for  giving  an  unsatisfactory  answer  to  an  im-^ 
matierial  question.  By  the  statute  6G.4.  f.  16.  s.M. 
the  commiaiioners  are  authorised  to  summon  before 
them*  any  person  known  or  suspected  to  have  any  of  the 
estate  of  the  bankrupt  in  his  possession,  or  who  is  sup- 
posei  to  be  indebted  to  the  bankrupt,  or  any  person 
'^whbm  the  commissioners  believe  capable  of  giving  in« 
fbrknatioh' concerning  any  act  of  bankruptcy  committed 
by  hkn,  or  any  information  material  to  the  full  disclosure 
of  the  dealing  of  the  Wkrupt.  Section  34.  authorizes 
ih^  commissioners  to  examine  such  person  on  oalh 
conceivings  the  person,  trade,  dealings,  or  estate  of  such 
liankrupt, '  or  any  ac£  of  bankruptcy  by  such  bankrupt 
bbobmitted,  and  if  any  person  shall  refuse  to  answer  any 
lawful'  qudifions  put  to^  him  by  the  commissioners, 
X  X  2  touching 
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•1M8.  toaditng  any  of  the  inattefs  afbresidd,  i>r  shall  not  folly 
,  ^  answer,  to  the  satisfteiioh  of  the  said '  eoffioibsioners, 

BAtttL  any  aitA  farwrul  tftiedtfdbs,  &^ytAay  d6iMW1iitai.  The 
^omtnissiMen^'thef^ine'y  af^iaotftbriteed'tb  ebmrnit,  if 
"dier^be  dn  uffia^fitf^tdfy  fi»s#€t'to  a  lilWful  quiestion. 
TheqcKi&tidntf  tb^b^iawAir,  miistBc^tJd^tRt^  t^eiraon, 
trad^  dealhig8,'0r^Mlit^  "d^Uie'hflEtftrnpt^^  lESere  the 
^question  was  as  ttf  the  beBif  wHicB  ihn  pfistHeif  Mter- 
'tahied  as^  tO'  the  btcintfdn  t>f  his  bh>l!f^.  Hk  belief  as 
ta  sadh  hitedtloh'  eottld  not  fiaVe  aiiy  t^btiota'  io  the 
•estate of the'bahkru|)t.*"    '•'•'''    •  •"  ^'=  -  '"^ 

€4  Law  and  El  itt^  io/nifi.    fM  qmJstk*n  was 

material^  considered  wifli '  refek'ehbe  to^  ffie  pteoedKng 

ezaiAination/   The  statismenik  of  tht  belief  of  the  intent 

"was  material,  beeause^thtf  grouhds  bf  thkt  bdiiSf  would 

have;  A^im^'  the  ne<t  question.  '  That  "wotild  bfihre  led 

to  qaestidns  as  td  the  toiivei'sfltion  which  paa^sed  between 

themi  and  that  was  tery  tnaleritd;  ibr  'the'sfiiefr  bf^the 

biiDkrupt's  affidrs,  arid  how,  and  iti  what  itMina^  he  had 

•disposed: of  his  eflicttj  woold  be  the  ptobabl^'to^  of 

^^eotovehiition'  belweeti  the  parties  to  the  idikeMd'com-^ 

"-Aissioa.  '  r  ■    ■■' :  '•■     •• '  •» 

2'   The  judgment  bflheCbtfrt  wte  now  Sdifitahj 
V    Lbrd^toTifeAtiE*  €!j.    <W6  feai^eltefS  SM  con- 
^fcidbred  ^thrs'cks^^'^hich  Vl^diii^iied^)efb^ut»^^er- 
<^ay/ '  Dt  fefMpbs^ibl^  to  tead^h^'Whbte^r^tfiftf  termin- 
ation, without  seeilig'^that'^patty'bk'OU^Mbefbre  the 
cotmilismdners  wtL9  most  unwilling  to  make  that  fall  and 
fiiir  disclosure^    touching  the  subject-matter  of  thdr 
inquiry  which  he  was  required  to  do.     But  although 

this 
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this  is  tfgg^ixepf  qpm.nU  .^^  qpqjfiQQs^ md  m^wen       18S8. 

qoestioqi, fwJ^f|upQ9](  l^e^  Pfti^;^. Ff^  ccpimU^y  was  pjfia      B^sj^. 
natoKe,  ^  Wfin;a9t  ^At^prpceedlng*    TtMiyi^Qii  was 

bap]k|iiplhio,G0qp(iQg..»>j||^  )A4)0.Npr/i.3n^,4^#B 
as  toi  t^  su^qei^g^  c^r .iiiR^c^fS^  of  tb^.M^weii.'w 
abofild  see  whether  thi9  igfiestu^  wgs.mafiQiriiil  lo  (be 
doty  ^wJkidi  :the  coamiwppnrs  ,b#i  tp  dM^anrga^.  Xbeir 
object  ti|eiffgt9  ;ascei;(ajji  t^e.rfal  .^ta  of  ^  fl|E|i».^f 
the  bankrupt  at  that  dme,  whether  .the- banlonVtqrj  had 
been  concerted  between  the  two  brothers,  and  the 
manner  ia  whjiflr  hi^  stock  had  Ixeea  diqiosed  ^f^  they 
m%^  h^ve  pptTunriou^  other  q^astiona  to  bring  theifpi' to 
thct  sane  condu^iox^  and  .aiich  as  the  witness  mght 
hare,  bean, mora- itasoqablyeiqpiscted  to  amw^n^  thai&a 
direct  .fifq^tipp  asitp  intention  of ,^  third  pe^s^^.te  d^i^g 
a  (i^rtaui  act*  Tbe^  aps^^er,  in  &ct|  given,  w^e^  that  he 
did  pot  kpowTwhether  bis  bjrotbeir  did  or  did.  ^ot  aoaie 
wifth.ithe  aUeii^  int^ntic^,  that  .he  did  not  knowJris 
intention :ia  cooing j  aad.tbep,  on  Us  bejng.prefised  to 
ap^wecss  to  l^is.  1^4*1^1^  b|^  ^DaYfera)]^..^^.  did.  nottkiipw 
what  to  say.  It  is  not  surprising  that  the  commmMMnrs 
s]ljipul4,tb^ftk  this  unsatisfactory,  their  object  being  to 
obtain  a  full  disclosure  of  all  that  the  witness  knew, 
an4(?tfeWfl*to  r^*«MB.Wi[f1»9H9J^  w 

hntj  Hut  3C'l:  j^fit.a  ij  ^.^ii:j,'iw-(i;j  ;c.oin¥SW!Wi«WflftMgaP« 
*:  ;i/o(hiii  ju3       oij  oJ  Luiiijpji  2ii</  ;jil  ii^in'H  'j.iiiJpni 


Hie  Kma 
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1828.       and  it  Deed  ntd,  "dieireibre^'s^ter  lit  tiibafc'fnttDder  the 
{)arties  are  a^griet^dy  anil  It  must  be  wlfoBy  useless  to 
ornit       state  the  &ct  i^^o^rdfly;  tlMt  Aey  iire'fi^iev6#}  bot 

The  Jvftticeji  of  _        ;,»-..,       ^  \,    ,  .  ,  , 

the  West      bei^e,  It  aprpfeatsy  nt:bn  the  face  of  the  notice^  that  the 
YoftxsHiBz.     appellants  were  inhabitants  of  Padsejf.    Now,  the  stop- 
ping up  of  a  road  leading  fpixi.  f^isi4^  ^  Oildenok^e^ 
must  prim&  facie  aggrieTe  the  inhabitants  of  Padsey* 

Lord  TiJirrEftDti^  C.  J.  I  certAbly^:*ritt»ot  ^&thi- 
gui^i.tlvi*  W^.frQpa^tb^of  7I^<  Kirfg  v.  3fXe  Jmtkes  qf 
^^^^d^;  tbttt ^'tf  *  we<^nh9  !•  s^Jwrcmg  deatsion-  m  that 
case,  we  ought  now  to  correct  it  '  We  will,  ther^we, 
OQBakknl;be.iwysA^*lMfc(f^  ,«(Q[d(sltver  purf judjpnent* 


'    IlOfAT«MKttNl]>Uf;&jJ^ 

of  the  .Court  '  .  • 

>.  The  objection  to  the  notice  of  appeal  in  this  case  was, 
that  it  did  not  ajiege  that  the  parlies  appei^ing  weie 
l^ggrieved  by  the  order,  and  in  support  of  that  btgecdon 
The^JOiig  Y.  Thi  jMkes  qf  £ssex  was  reU^  coi*  We 
have  eonsider^dttiat  decision,  and  if  it  h«td  beenf  feMiled 
on  mista|i;eve. should,  have  been  ready  now  to  correct 
it.  But,  after  the  best  consideration,  we  think,  that  if  the 
question  h^  iibw  arisen  for  th^'Brst  time,  we  iftiMtd  hare 
been^boundrti)  decidet  ih^t  tl)e  part^  ^pealing  against  an 
order'fdr  %mppi»g\jp^^taolimgyi  itm^  oo  tk&fcee^of  his 
notice)  s.^w  tlhat  he.is  Injured!  By  the  a^jJeaTcUti^e  in 
this  <fct^.df  parljBmeiit,at:is.iawftilc,%>.  iwjriiPe^rva  ag- 
grieved' by  th^'intifcW^' W  toy wder ^*fr  ^WJpjfifcijf  >«p  a 
jroada-  tch  WPe4 . K9^^  \^^  ?WSi  WPW, '|[mp^  a  notice 
in*  'wrWii^«>f  Mw*t.<a|ipeaVtfiB«Mli0t&4  dagtsbo^  lh*..^es- 
sWs.  \  We  think  ttie'l^Tr  hieanftig  bf  thlit  ft^'^thtft  the 

W  SvB.^C43I. 

party 
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.P^^JI#RP^i|g.TBu«tg^^.nc(tiiQe  t)i«t  be  hw  sustained       1828. 
«B  iqiuiy  Jir  thi?  waking,  of  the  oid^r.    The  rule  for  a     J~T" 

XuO  J IMuGM  Ok 

i  I    ''r  ,'   tw  i.^j  .  .1.      Ri^le,  discharged  (a).      the  West 

Riding  of 

(a}  The  following  casc»  being  of  s  ftiainsr  naturei  b  introduced  here, 
aliliougfi  not  debideil  uhtll  Vr^/itly'tend':  — 
»^     *■    •  \   '•  ■ 

The  KING  agamit  The  Justices  of  SOMERSETSHIRE. 

..   OPtifiej^of^,^  IS^^  7%9iiia#  Pylnum  gftvv  Ibe  fiil|«wiiig  iMtioe  A  noCiee  of  ap. 
of  his  inteqtion  t9  try,  at  the  JWy  teMions  for  the  county  oiSomenet,  hb  J^J^Si'^- 
•ppeal  against  the  aeeountt  of  the  chttrchwardeui  aod  ovcriears  of  Si*  counts,  mwttj 


w/'iM-liuil  M9atrr«>it  #fpsiA  Iwriiw  bstn  My  entirad  aod  itating  that  the 
nepiled  al^  lh«.^^  ^oofc  -r-"  I  do  hereby  giro  you  and  each  of  ^^SyTbh^ 
you  notice,  that  at  the  neit  general  quarter  acssioos  of  the  peace  to  peal  against  the 
be  holden  for  tfeteld  county,  I  sbaU  try  uy  appeal  agattttitbaaeooiMMa  accounta,  on 
SMidp  Hi'^j  ypu  or  some  or  one  of  you  as  such  chnrcbwaidene  and  iJ^^rthe' 
OTerseera,  or  as  such  overseers  as  aforesaid,  for  the  year  ending  the  reasooa  tbera- 
95th  of  IfarcA  last,  and  by  you  or  one  of  you  sworn  to,  aod  allowed  by,  ^n^^cr  Mt 
at.«imjnt4io<s,olith«4|hofif^ktotaiUsiadvlilclr^  ^^^df^^T 

entered  and  respited  at  the  last  general  quarter  sessions  held  for  the  said  items  against 
county,  on  the  .grounds  and  for  the  reasons  hereinafter  set  forth,  that  b  ^"'''^''*  ^ 
to  say.**    Hie  items  in  the  accounts,  against  which  he  intended  to  ^  eadt^ 
appeal,  were  then  spetiftcd,  as  well  as  the  several  oljcctSona  whidi  he  objccdon  which 
intended  to  maie  to.  each  item ;  and  those  objections  were,  that  the  charges  ^^  \!^*^°^^J!^ 
were  unlawful,  and  ought  not  to  be  allowed  in  the  accounts  $  but  It  waa  '^^^^^  ^^  |^^ 
not  stated  that  he  was  a  party  aggrieved,  nnd  tfie  juscicis  upon  that  ground  to  bb  suffident, 

mOmi t0  ^f^r.ibt  appeal.     A  nile  nisi  having  bean  obtained  for  a  man-  Although  it  was 

not  stated  that 
damus,  commanding  the  justices  to  cause  continuances  to  the  neit  sessions  ^^  purij  in- 
to be  entered,  and  to  hear  and  determine  the  merits  of  the  appeal,  tendfaig  to  ap- 
]     !  .,                   /.    ,,.                      ^  .    ^     ^,  .  pealwasanied 

inhabitant  of 
.  S««PW^ffiP«^^?  C^ftfc^f,  apd-Prt^^  Tbbcasemust  the  parish,  or  • 

be  ffovomed  by  The  Jiing  ▼.  The  JuMticet  of  Euexls  B.^  C.  43]k)f  uid  party  aggrieved. 
"^a  V.  tki'Mkdk  if  Hit  ire*  Ui^  oftaMite.  no  4»JBr;s.  e.  9. 
itt^.i9imsiea4^nof  J9iM*  ^^mmo^^^PPfomJf  i«vfop^wlio«hall  6nd 
^ms^^^fs  griev^  with  ^ny^fess  cur  taX|  or  otlyr^act  done  by  the  church* 
wardens  and  other  persons."  Tbat  statnte,  i^erefore,  only  gives  the  right 
(i»&ppWib'«p<^a^ilMl-'a)be!l7t(^iv8&>t«4»  givet tberi^ht 

ffifift^fiffm^mj^^^^m'i'f^  wbo.shall  6nd 

hjinself  aggrieved*  or  to  anyjtfirsor  uaving  any  material  objection  to  the  rate, 
upon  ihe  gfounds  t^i!^  specified ';  or  In'  this  case  nit  oveneem'  accounts  to 
wi^ft^^  IfS^iii^in^mimiktMi^^  tipon  giving  rea. 

^f9pab^Lii9tip;f  ^  In  pid«rM>,^title  a  Bpty  to  appeal  under  tbb  statute,  ho 
must  eit^i-  be  a  person  aggrieved  by  a  rate,  or  a  party  having  an  objec- 
tion M  che  rate  or  accounts.    It  must  btve  been  the  intention  of  the  legis- 
lature 
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18M.         latwit*gbe««igiitrf«P|wa,  aot  to  mrf  ] 
•  iwiiitiBgoMol^eedonttoiteaoeomitoof  tlMp«!«Mti<r  tMilMIl^ 

The  KiKO       vbo  had  an  hitOTtM  that  liie  pMiib  fundi  iionldba  properly  mppikd*    la 
agtrintt  Mese  ▼.  Cbttn^Aom  (6  7.  A.  S0.)»  «B  kielftiim  act  directad  tbatthc  poUk 

dia'we^  nwfa  to  ba  101  imt  by  ^ihacoiDimwoiiamAoald  be  repaired  toaiidiiiiai^ 
Riding  of  M  other  public  roads  are  by  law  to  be  rapabad;  and  that  the  priTala  raadt 
YoixsBZu.  ahonld  be  repaired  by  locb  penon  or  peiaons  mm  tbey  abould  rnmrdr  Xba 
wordflr  penom  «r  petrnns,  ware  held  to  be  confined  to  lliufi  jttiWMivbn 
bad  an  iaterert  in  theinotoaDre.  So,  though  the  highway  net  dinolatliet 
ereiy  jnitaoa  vuif  make  presentmoit*.  upon  iniMqnatim  iia^ath  iA  him 
giren  by  anjf  turreyar  oCtha  higfawaya;  yet  the  «afdi»  nay  nviepwyhaie 
been  bald  lDba«aniaed  to  the  twrveyor^fliht  dimtetk  Bmwd  JfyBi^WfB, 
(7J».4>a4B8.)  Than,  if  the  right  cf  lypeatia  oonlhMd  ta  liuaa  pi  tmn 
who  hava  any  inmat  in  the  proper  appliealion  of  ^a  pnrirti  ftwdn  ll 
ii  Bin— ry  fo«  a  party  intending  to  appeal  to  thaw,  by  bianOtio^  tfHI 
he  18  •  penan  who  baa  mob  an  interaaL  He  m^  abnv  titk  -eiibv  hf 
aUtingthathebantadinhaUleatofthepaffUi,  or  that  hr .finds  luavair 
aggrieved  in  eensefnenee  of  anoh  a  anas  being  ehluged  in  i».t 
But  In  thfa-caie^  fan  merely  sMas  that  be  Intends  t*  appaaH^onl 
that  pertionlar  cbaiges  are  nnla^nl,  and  ought  nafi^tabaaihreedL  If 
that  were  anilldent,  a  mare  Hfinger*  who  had  SHI  interest  in  thfefuada  of 
the  parish,  bat  who  was  capable  of  pointing  out  objections,  wS^  «PP>*L 
The  41  G.  S.  c.  25.  «.  4.  requires  that  all  notices  of  appeal  against  nita 
or  overseen*  aedoiinu  sbdt  be  spedfieff  la  wtfitog^  lotd  Ir  ma&et  no  tfM^ 
ation  as  to  the  persons  entitled  to  appeaL 

Lord  TnmanKN  C*  J.  I  think  the  rule  for  the  mandamna  ought  ta  he 
made  absolute.  It  has  been  contended,  that  the  principle  of  the  decision 
-  « nipon  the  highway  act  is  appUcable  to  this  case,  and,  tbeseTore,  that  the 
%otice  of  appeal  was  innifficient,  because  it  was  not  therein  aDsged  that 
the  appellant  was  a  party  aggrieved.  But  the  language  of  ihenqt  lyTpasI^* 
ment,  which  gives  the  right  of  appeal  in  this  case,  is  very  different  ftom  tfaei 
'  '  *  language  used^in  the  Ut  wlileh  gave  the  ri^ht  ^  apfvrel  in  ^'  Ikfiaee 
The  etMule  MG-t^  c»^  u  3«  C^r^kk,  relafea.  fo  tlie.l%|lfvc^|9^. 


gave  the  right  of  appeal  against  an  order  for  stopping  up  a  highway  to  any 
^rty  aggrieved ;  aod  «  the  stopping  up  or  ^iivertiiig  of  A  highvrey  'ttug^ 


in  sonift  degtee  l»  osiaMerid  to  aggiiaw  dll  his  < 
thought  that  (as  the  statute  had  aotgivm  the  rigfit  of  ap^^.  ^  ^  pa^-. 
sons,  but  to  those  persons  only  who  had  sustained  an  iojury)  the  legisla- 
ture -intended  to  confer  t)iat  privilege  upon  those  pefs&ai  od^iMtbikA 
sustained  some  special  and  particular  injury ;  and,  therefore,  tliat  it  waa 
necessarjf'to  allege  on  the  fhc^  of  the  iiotiee,  tbat  tte  petty  iMlitnliaig^to 
appeal  was  aggrieved ;  but  the  language  of  the  17  (?.  3*  c  88<  su  4^  which 
gives  the  right  of  eppeal  against  overseers'  accounts,  is  very  diffisrnit. 
It  is  in  the  alternative,  and  g(ve«  a  right  of  appeil  to  a  party  aggiitied 
by  a  rete,  or  to  a  person  having  any  BAterial  objection  to  it  on  particttlar 

groand^ 
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gpamoSt,  or  ta  ■  ywiu  hwiag^wy  wattifal  tkjmfm  t»  lim  ffn^et^t         1888» 
accounti,     Tba  fonrtk  se«tico  of  thftt  Btatut^eBScti*  .*'  iktfL-kk  «Me  aoy  ......-» 

penimorpcf9ont«toUfindiam,  ker»or  tlMai«lv«ftaggritv«dbyMi7mt«        TN  Kim« 
or  —muiCTl,  aMMtefartfagjriiaf  of  tb>  poor,**  wrfaf  tht  mmitpm  tbt  frj^^^ScLi  of 
Appofll  to  '•  tho  psrty  aggrieved ;"  but  thou  4bom  wfd&ara^Rippody  ud  •      ii,^  ^^^^ 
it  goes  <mt  **Or  ihall  ha?*  any  moteriftl  objoetion  to  any  peraoft  or  par-        RNUngoC  ' 
■OM  beiug  put  on  or  left^mt  of  mb  nta.  av  iima— Baot»  orto  tha  ima      Yoi,i,iHW«i 
cha^g«d'0O'ia«Qr'pattasg  tiieraift  $  4*r  rfuOl  Iim*  «ny  malarial  objadioo  to 
niah  aoooont  aaalbaeaud«  Slo,  Hahall  bo  lajaliil  iar  soeb  powon  la  any 
of  the  cMot  afoawaid  to  appaaL"     TbttHaima,  tfaarslb»a,giiiaifaar|gbt 
of  a^ealbi  tbacaaaof  oraneanf  aeconnii|tb  any  pfeiiom  having  a  maiMd 
olfaction  to  thota4«Botinta» '  lie  aU«Bt»41  €K»3.  »>  <^  wubmna  aMea* 
ation  in  the  la«  as  to  tba  peraoos  intidad  to  appeal,  but  merely  reqpinis  • 
that  all  BOtiaaa  sbdl  bo  in  writings  and  «ludl'  «pMiiy  tiia  gwuadi'  of ' 
oljsctkNb    MosTy  fi»  Uhs  tssa  tfao  pfisatt  ghfing^die  noiiae  of  «t>piidi  laya 
in  bb  natiee,  I  have  malsrial  dbjeoteis  to  jwst  accovntst  mad  b«  than 
procaads  to  spadfy  thoM  ofcjactions^  aocordHsg  to  tfio  ^ fovisSona  of  tbai 
41  O.5.    Ha  ha%  dnrMnre,  brmigtat  himsaif  fndrin  4»  dsactiptiair^ 
pcnons  entMed  to  appeal  bytii6  17i;.S«  e..ft8»t«4<^    If  i»shoddrtw&  ' 
out  that  bo  is  a  mei«  stranger^  the  oourt  of  qoarter  seviaos  may  lafbaii  to 
hear  hfas.    The  rble  fat  a  mandahiu*  m»ty  tiHMKui'a»  be  nadonfasohite. 

Bidaabtahrte* 

Taunttm,  Jemnjfp.  and  Sogers^  weie  to  have  aijgued  in  tupport  of  the 
mle. 


MouNSET  against  WatiSon/  JSJ^'ta 

THE  plaintiff  in  this  case  was  an  attorney,  but  stred  An  attorney 
suing  by  latitat^ 

by  latit3t  and  not  by  attacbmenft  of  priTil^e*    Tbe  and  not  by  at- 
tachment of 
venae  being  laid  in  MitMlesex  the  deTecldant  emng^d  it'  prmiege,  losea 

1  '   «.  t     •      i_         »  *       hl«  right  to  ra- 

to  Cumberland^  on  the  common  aindavit  that  the  cause  isin  the  venna 

of  actioB  »o«e  tbere.    A  side  nisi  wag  obteiiwd  t^  bciag  ^ 

back  the  Venue^  on  the  grdimd'that  the'  pMnfiff;  b^j^ 

an  attorjney^  had  a  right  to  rfstain  it  in  Middle^ea^^   . 

Aldenm  shewed  cause,  and  contended^  that  .upkaa 
the  plaintiff  sued  as  an  attorney  he  could  not  insist  tipon 
that  priv^i^e ;  HeiberinglUm  v.  l/rooit  {a^      ,  „   . .  , 

(a)  9Ar.697.. 

The 
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1828. 

MouNssr 

ttgainsl 

Watson. 
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The  SdUcitor-Gm^fll^  cpnjL^,  contefi4eij)  ihat.  the 
plaintiff  djd  not  waivp  b^  privilf^  tp.laj  tl)e  yj^iie  }3^ 
Middlesex^  by  waivupy^  tbat.  of  svwg,Jb|X;.aUi|chmeiiftstf 
privilege. 


Per  Cwrianh  Wbcre  ,ftn.  attaiwy,5»pf.;Wfa  oon^f^w 
persoui  and  not  as  an  officer  of  the  co;irtt  the  proceedr 
ings  must  be  governed  by  the  orc^in^.n^f^  of  p^fsffi^fe. 
The  rale  for  bringing  back  the  venue,  most^  therefiu]^ 
be  discharged.  ^     ^  ^ 

RuIq  discbai;ge4* 


Thwradofff 
JFtbruaiy  7Ui. 


TitL  and  Another,  Assigoeea  of  Bb£Tt«  a 
Bankrupt,  .against  Wil^^on. 


Awcondcom-  HPHIS  was  an  action  of  assumpsit  for  goods  sold  and 

mission.  iMucd  X                           .              .                               .                                    "^ 

against  a  trader  delivered  by  Brett  before  his  bankruptcy.     Th^ 

commission  has  defendant  obtained  a  rule  to  shew  cause  why  he  sbou|d 

of,  isamaii^;  ^^^  ^  discharged  out  of  custody  in  this  action,  on  the 

bankrupTob-  g^ound  that  he  had  obtained  his  certificate  under  a 

*^cate  nndw'a  ^^"^"^^Jo"  ^^  bankruptcy  issued  against  him  .aft^r  the 

second  oommis*  debt  for  which  the  action  was  broucrht.  had  been  in- 

sion  issued  un-  °                       .  5 :-  -  ^a 

dersudicir.  curred.      It  appeared  by  the  affidavits,  that;  in  IBi6« 

cumstancess  ,'                                    '       ,                 •             )  J'\T 

Held,  that  be  Wilson  became  bankrupt,  a  com/nission  was  issued,  and 

tobedijcfaerffed  assignees  chosen,  but  the  defendant  never  .gBtained  .a 

SlhOT^the^'  certificate  i^mief  ^.     In  1818  Jie' pnjm^'ced  "tr^e 

b^%Jt^^  again,  and  in  1823  cpntracted  the  debt  fa'qu^tion^ 

was  contracted  ^qJ    Jjj  1827.  a  ^econd  commission  .was  awarded  and 

beforetheis-  .^.'          •    .     ,;-l,..,'       ,:  ■,,'}  ..-    £   .    ^.    •:...,.     •:   :[]an'.\)>i 

soingofthat  issued  against   Wilson^  under  whibh   he 'obtained  nis 

OOflDODlSBlOO. 

.  ^^.  *.  ^^>/#<>x7  certificate.  , 


^ 


i   '■) 


The  SbXlcitar  (^eket^al  and  Ckitty  i\ievred  catifie.   TTie 
second  commission  having  issued  agakist  the  bankrupt 

before 
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belbre  lie' got  Iils  certificate  under  the  first  (that  haying  18S8. 
becln  in  legal  oi^^ration),  la  wholly  void.  The  statute  — 
t9  &:  4J  ci  16.'  leatea  the  law  as  to  this  question  unaltered.  agahui 
Secdon  2.  enacts,  ^*  that  all  persons,  who  either  for  them- 
selves, or  as  agents  or  factors  for  others,  seek  their  live- 
^dod'by  buying  and  selling,  or  by  buying  and  letting  for 
hfre,'  or  by  the  w6rkmanshi{5  of  goods  or  commodities, 
shalt'be  dGQtne&tMderSy  6tid  liable  to  become  bankrupts." 
)fow,'before  that  statute,  it  had  been  held  that,  as  all 
the  property  of  the  bankrupt  vested  by  the '  assign- 
ibent  In  the  assignees  under  the  first  commission,  he 
was  incapable  of  trading,  ajid  that  the  subsequently 
acquired  property  being  afiected  by  the  assignment, 
and  vestitig  in '  bis  assignees,  there  was  nothmg  to 
pass  under  a  seeotid- commission,  and,  therefore,  it 
was  inoperative.  Ex  parte  Proudfbot  {a\  Martin  v. 
(yHara{h\  Ex  parte  Bold{c)y  Ex  parte  Crea>(d\ 
Ex  parte  BuUen  (e).  Ex  parte  Martin  (/),  Ex  parte 
Thompson  (g).  Ex  parte  Broom  (A).  The  case  of  Trough^ 
ton  V.  XSitleif  (f ),  may  be  relied  on  in  support  of  the  rule, 
but  in  that  case  there  was  np  second  commission.  There 
the  bankrupt  bought  his  own  stock  in  trade  of  his 
.  assignees,  and  sureties  joined  in  a  security  to  them  for 
the  consideration,  and  the  bankrupt  conUnued  to  trade 
for  foiir  years  afterwards,  and  then  died  without  having 
obtained  his  certificate,  having  contracted  fresh  debts 
subsequently  to  his  'bankruptcy.  Lord  Camden  held 
that  the 'Subsequent  creditors  had  an  equity  on  the  sub* 
sequently  acquired  goods  in  the  hands  of  the  adminis* 

(a)  1  Atk.  951.  (b)  Cowp.  823. 

(c)  C.  S.  L.  12.  (d)  16  Fe$.  236. 

(e)  I  Rose,  154.  .  (/)  15  Fej.  114. 

(g)  1  Rote,  285.  (A)  1  Vet.  j-  £.  60. 


(t)  Jimb.eS}. 


trator 


WiiMir. 
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1SS8.  tratoi^  of'Di^  baAkrhptJ  tihd  ^Mteld  thi^^^diie  to  be 
^^^  p^id  over  to  the  -ftsSgtiees^.  But  tbe  atitlioiAty  bt  that 
case  WB8 'halted  fii  qae^tf  bjr  Lord  JEKJon  Ih^  parte 
Martin  {A).  lU'  JTamer  r.  2!a»^&r(J),  thete  were  t»D 
commiitsicms,  btrt  the  first' was  neVet  acted  upoo  or 
sop^tned^';  ttttdtfi  Wa^  helH,  that  sach  comiiJtssTob,  not 
bebg  in  legai  o^i^tlbl^,  cfid  not  ?Dva!8daie;  a  ^bbnd 
Mtelnbsioti.  *^Biitttor  p^6perQr 'passes  tinder' ^i'^mibia- 
sion  withdat'ahas^iicM^t:  IThc^'bokbniisst^jj  u^'k^mere 
ambbrity."  ft  is  true'  tliat  fornierly  it  was  the  pnicdoe 
to  sxi^  oiit  joint  coifiinlssiohs  against  'two  persons,'  and 
afi^rwards  a  separate  coimnission  against  each  J  Biitnnoe 
in  Ex  parte  Baudier{c\  Lord  HarJwicie  allowed  two 
distinct  accounts  to  be  kept,  one  of  the  joint  and  the 
btfaer'of  the  separate  estate^  the  practice  has  been  dia- 
tontinned.  Tf  the  assignees,  indeed,  allow  thelianknipt 
lo  trade,  lie  may  sue  on  contracts  made  personally  with 
faimsel£  Bbt  that  U  because  the  party  who  has  con- 
tracted with  and  is  sued  by  the  bankrupt^  is  estopped 
fiom  saying  that  he  was  incapable  (^contracdng^  Oarl 
r.  Calvert' {d) ;  the  assignees  may  at  any  time  dajm  the 
jprbperty  of  the  bankrupt,  for  all  the  prbpertj'  ion- 
biarked  in  hts  trade,  as  well  as  the  profits  of  thaiE' tirade, 
belongs  to  ttiem^  '  *if  the  'second  l^mmission'  were'  not 
void,'the  dTect  of  ^tioli  irr'.  of  tlie  '&G.  L  i.  ^^I'tSi^i 
tie,'  t&at  a  t>ankrupt'  ^^uld'be  ^ter  o^  ^irli^ij;'^ 
ibot  o'btahllib  cerfiJScate,* UW'wiiere  he'^i.  *i^w  ^ 
]ect?6ii-eiik(^  <^^thkt'ifWiF^'i^nion'm^^(h^ 
io  'dbchkt^^;  by  SaS  Skitc^  'as''aro^d,''8^  &ik 
become  liankili^^  Wd have  bMi'neS;  oi^s^M  tier^a&r 
bbtain  suclr  eehificate,  linlCesi/  his  estate'  si^afi"  produce 


(«)  15  ret.  lis.  (6)  8  Tamd.  176. 


sufficient 
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euffici^f; tf}]faj^}5^^fa^ t\w ^f^w^p^^i^Rt^e^  shall       18S8. 
only  prQ^  bis  p^jiffop  from  afj^  and  imptiswmieotf       ~ 
but  his  .fuftui^e  e^|^  ^d  e^Cbcts  shall  Test  in  hi&.AS-      ^^ 
si^ees/'    Tbi^  clause  do^  qot  upp^  to  a  case 'vrtioie  ft 
banlurupt  |h«3  not  obtained  hJLs.aertificate  under  the  first 
comn||i86i(m;.  conaqquently  a  bankrupt  who  has  AOt^ob- 
tmned  such  certificate  ueder  the  first  commission,  but 
whp  5)btaj[ns  it  under  the,  second*  though  be  dpes  not 
piyr  1 9s.  in  the  ppun^,  miqr  acguire  subpeq^oent  pmper^* 
But  in,  th^  case  of  a  bankrupt  wha  hfis.  obtained  his 
certificate  under  .bpth  commissioua^  and  ,who  does  not 
pay  155.  in  the  pound  under  the  seconds  all  i^ia  ftoure 
effects  will  vest  in  his  a^sigqe^s. 

'    .  ■  '  ■.  *    .         .... 

.  Parke  contra.  There  ^re^^  undoubtedlyi  several  dicta 
in  th^  r^x>rts.  of.  cases  in  the  courts,  of  .eqnity^  that  a 
sficond  commission  takep  put  a^nst  a  party  who  has 
not  obtained  his  oertificnte  under,  tb^  fii»t  is  yoid.  But 
it  will  be  fouqd  that  most  of  them  are  founded  upon  the 
authority  of  Lord  J^ardvoicie^  who,  in  the  case  of  £z 
^^t^  Praudfoot  (a),  said  that  9;  second  commission  was 
void  at  law.  ,The,  g^ouqd.  was^  tha|:  the  bankrupt's  pro- 
perty was. v^ted.ip^,  his,  fijTst  a^signeesi  ^od  ther^  was 
^o^in^  for  the:secpnd  ^n^m.isa^iop  fp  op^af^  upon ; .  but 
iMr^  pa|e  ^af  o^ff^^^nW  S^^ 
#Mrt?ficat^  i§°^.n}P<  ^\^,M  ^^,,m?r?^^W^  ^ 

^ter^  bi^k|?iipt<gry.  anj^  .^f^^'M-,  mi  fP^PJW.?  WPI^ 

upon  a  wrong  impression  as  to  the  law  in  this  x»- 

spect. 


688  .  C4f9^  w.  HlifAjay  JSftW ..   . 

LaSkOm  U^*^  A#  Ail  MaMB^l^  MM  MMtfVniHfMVitiMl  I^MlBtfiHtf  BAA  ttAHMk 

'  "    ^'^^  '?^  «^-M>f  #» j^iigiijy?!^*"A!v,^My 

ledeM.     In  BiUs  v.  iii2k(aX  it  was  C0Mi^cr<|yy 

Aimak'jam£>Bnaa  ITiomtm  m  a  qummt  of  graft  dift- 

cal^,  wlietber  a  teoond  commiMiHi  was  foidi  or  acfdj 

'^atlaWy  oti^the  grottou  lUkC  to'* tnnxrtiniiftgQ ^nmW^pt 
•  cannot  acquire  pttfperty^'  6r  xiimiot  ht  *a  trarf;Wrtk 

^U  ^mitahsiovi  BgalnW  a  p^rfotf  n^tliem^  il'tfa^  oBiiriL 
^  be ;  but  itnd^  sucli  a  cdmtnosibn;  a  bai&traiit^'WiA^nB 
'obtain^  bis'  dettfflcate^  '&  ^ntitra^i(^*ieiMH  QT H^ 
'«nd  in  any  action  ^bTcb'  is  tiroii^agntiosifW 
^^fifcate  is  conclave  eVfaetfCe^  df 'aft  %^¥<i^^ 
"kupport'the  comihis^dn.  ^'^lM&  WSilcatV  tf  ^eMe^ 
^6  Inqnfry  catf  be  entered  into,  at  J^nJi^ftfirSi-bfflrftof 
^x>tbef  way  in  a  court  6rla^»  wheftier'  the^bUbknipf  i^nk 
"k* trader,  or-^wbetbet  toScr'offcankruptfy*w*i-'Tftfai«- 
^y tted,  Bai^  ▼.  i7£tf/i/^jr'^8);  ^  TMf  ctttf Sihtt  Mfti 
^pbilthe5G:«ic.W).*.yr  -Bar;tlifeii<f.ltie.fiH;fc#. 
iias^a  similar  chia^  wbtdi'''^uttkeir  titt  eferfflicate 
*^c3iiishre  evidenoa. '  il[^iEivdldfr^  ttoniMt^ 
Ihiitton  under  vbicb  tbe  certificaia  Is  i^bfiRiM^  SdMrk 
"deprive  a  badkropt  of  dke^bMlOf  b^^s^dr  a 
^  tbe  comniiBsim  ils^ffr'  sopcarseBaffy  Wk* 
^!^6f  courseL    *Tb»cBge  dtM/^mti 

M4PMiiiftiaa  m4Ji|^«L  MOiv^asiL 


IV  1SB  STfiltMv  Ysaftt  M  QBD&bE  IV.  ^89 


tittaidkm dTAeCslM.''  tK&^r  %i JS«>iffc Bbi^ 

l|f^.(if  %  de^ead|H)t,to  1^  di»^fax^  oot  of  corto^jr 
«9  tfef jipitqd  Um^^  he  jlipd  9btuii^  (lis  ^e^cate  and«r 
».ffiimniw|(H».<if  bff4(ng^,  uwasiei,  fiod  issued,  apimt 
bif^  uadjH^  U^t  ^^.  fiur  whicl)  l;ie  is  io  G(isto47.iDic^t 
^TK  l)^,pi!o:rf^  ooMler  tbat  oommission.  The  aDSver 
fK^  ira%  tl^tlM  oortifkate  was  obtamed  under  a  aeoood 
eqininf^siqpit.^^ginHt  tb(9  ^efimdanV  %  formor  one  bavinig 
bef^tHWgdad.lind  oerer  ^iiyof^  of;  and  the  case  of 
JCnfjilj  w^  QfJEii^ifi)  WM  dted  in  mufott  of  the  ol^ 
W^.^j*JW  t%  9W*  it?^  t^.eot^r  an  epwnewtur 

^hIm^  |)|«n,,xqfaaad  nndfv  ti»,fif(.    It  j^i.tine  ^uii> 

^HtfBHHe  to  chaet  the  «»MKtai^  mnA  jjatt  the  idaintiff 
siAA.flndtliit  ^frui^  diA  j^Bu^ir  of  *^  fint  communoiie 
ii«l4p»  ia  •eie^tendfoe^^lh.l.^nrtin,  b^,;.0fi 

i«Jii«*dit«»i,e^ 

i«f  JiMlie«.<71&n^ 


(•)saMhtTs.  (») 


IVw 


▼oi.  VII.  Y  y  which 


m^  .  fifMSP  W  mi^^^  Tg^ft¥r«n 


V.  Fox  {a)  was  cife^^  ^)u^,,l;hB|..^,^^  feffHuthlfr»§» 
WCfrtJififiHt^ .  bgg jyupt  might  maintain  trover  against  a 
stranger  for  goods  acquired  after  his  bankruptcy,  because 
he  had  a  right  to  thooi  as  Hg^aimi  bA  ^i^lsoit^  <kcept  hit 
assignees.  Reference  was  also  made  to  the  case  of  j^tttU 
▼•  BilAe{b)j  in  which  the  Court  of  Exchequer  expressed 
a  doubt  as  to  the  absolute  nullity  of  the  second  com- 
mission. They  seom  to  have  thought  tbi^;i{iX  ^4^ 
Chancellor  might  supersede  the  first  commission,  and 
Uiat  then  the  seooad  would  be  in.  &ffci^  Wi'kt^  A>t 
called  upon  to  decide  what  wouM  be  the  effaetofwper- 
seding  the  fintCGomiaission,  it!is«uffieiBnt  bi  fhaipimiat 
case  to  say  that^upon  (ibd  authbifities.^nid^  ^fmapf.tA' 
ferred  to  we  are  of  opinioii  that  the'  secotid  ccknmistUi 
is  a  nullity,  inasmuch  as  thete  is  nothlbg  up<Mi arhichit 
can  operate^  all  the  bankrupt's  propeirty  beingiVeBtedia 
the  assignees  under  the  first  commission.  .The-'caa^ 
mentioned  by  my  Brother  Boyle!/  does  sdt  militBte 
against  this.  There  three  commissions  h^d  inaed* 
against  the  bankrupt ;  he  had  obtaihed  his  ^ertifioate 
under  the  first  and  second,  but  had  not  underthe  hoist 
paid  a  dividend  of  IBs^  in  the  pound;,  and ^ on  -that 
ground  a  petition  was  presented  Ifor  ^is|fereeding  the 
thii*d  commission.  But  tiie  Lord  GhancelUir  reused  to 
do  so,  inasmuch  as  the  statute  Aen  iiLr  fiirde,  rwhidi 
mad6  the  future  efiects  liabld  wbtve-a  bdnfarupCliad  atit 
paid  15s.  in  the  pound  'inder  a  second  aollifatibsioD,>>did 
not  vest  those  «ffetts  in  the  hssignees.    Thut  hlu  since 

been  altered  by  the  6^6«4i  ^«16.  ^.Ifi7«;  aiui^'ftr  tlia 

,  'I      .,.'..,, 


Wiijoir. 


IN  THE-ilira  9«f  ^ikWB  b^'<3A66aGE  IV.  eM 

teiktiti ftsaJ^^Md,  iifcf  ots^ !s tio amlioiflty  do' -flreptetem  *ld96. 

^kSiAiSdifc'  Oil  thdM  tfroriflds  w6r  fed  bband  to  refiistf  to  •""• 

iKh^^iilttf'tMtiiig^'^tliB  ^ppIlcAtk>ti  ihe*  benefit  of  bis  ^r*^ 
MrflBc&ttf  tikiaet  tfad  seeoiid  'eofntnistfOfh 


^fti  Kih*  dg-AliwlTlie  Justices  of  Lancabhirb.  ^^I;;^'^^ 
i/W  RUJLB  had'be^n  oblmiied  for  a  uumdafnus  Co  tbe  When  an  tp- 

-^~V  ^  pnl  againtk  an 

■r<!  Justio»  <o  enter  cOACmiiaMiacr,  Mid  hear  ui  appeal  order  of  n- 
Jahieb  jiad  been  cfaniiwed  for  want  «f  suffideat  notiee;.  mi!][li  o^Um 
&appearqdby.ibeiiiidanto£Jb«erilf«Qiie^attoni<7,  S^u^'fraT 
alMir'bn:iibe  ^  of  Ji^^  I8d7  hems  instracted  by  one  of  ^^''';^;U 
AAoftwrstem  of  jSSb^,  in  die  eoiMity  of  Derlgf  to  appeal  ^'g*?Jf,^'^**  ^ 
agdioBbaii  onler/of 'nem^val  dated  the^di  oXJune^  and  this  Court, 

"  Uiinkmg  it  rea- 

Ittwasi  liiforniBd  by  (he  overseer  that- be^  had  received  a  Bonabie  that  the 

appeal  should 

tapy  fd  that  mder  on  the  i^tb.    At  the  next  quarter  be  heard. 


\aoammAhidd.oxi  tbe.l6tli  of  Jiify,  from  the  distance  of  damustothT 
^itnesaefl^  and  difficaky  of  access,  l}e  bad  not  had  &u«w  ionliTuInc^'' 
den^  tbaeto.make  ^ntfutries,  and  coUect  eridence  for  l^t^^ 
tbtee.aes^cBis,  .and  da^  appeal  w&s,^  therefore^  lodged  and 
laspilad'^ill^  OcMer  SBSuou^,  advick  were  hdd  on  tha 
Sfid  jO&Ociober^  On  the  Sdi  cf  Qutber  be  served  noticed 
dT'dippealoii  tbe  parii»hH>ffi0ers.df  die  reaumng  parish. 
fiy  b  liute  of '  the  coort  of  quartbr  sessions)  made  in 
^Jltaiuatyr^l^  k  bras  ^cesoWed  tbalv  for  the  future^  in  all 
caaea  of  tappeals  to  berried  (•uialcas  otherwise db-eeted  by 
«tt  ofrpArltam^itjl)  ibe  .appellants  should  ^e  to  tha 
respondents  fourteen  days*  notice  in  wridng  of  such 
appeals»^^.stA&iee  vf  the  day  of  notice^  ini  ike  day  of 
,  ^  Y  y  2  holding 
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a  HI 


>H8.       holding  the  sessions  at  which  the  same  were  to  be  tried. 

The  attorney  thought  the  fourteen  days  were  to  be 

agamtt       calculated  one  day  exdusive,  the  other  indusiTe.     The 

-"    -  gTO¥¥4'^i«h|^Qti«fe^W^<ffp4ffif%  .Vio 

Jrmdrong  shewed  cause,   and  contended  that  the 

>  f  i!  jnficeg  hadfpqwer tb  imdteyiler fogJthtogcii i liir litf y 

/    ' .  .  the  prMBfccfiogti  i»<«heitf  ctert 9  Jlialithfirrifai^)^tteidon 
;  r>  wa»  ptk4%»l|f  dfite.AD&fr/mfiw^ 
,,.',  fiMc^  they  «eae>wdrwairaittM  inda^AiBtfi^  tli«i*appcil 
\  dr B  parly  #hl»  bafl  dotroaipli^^widi  tbatindffio  dih  ni 

Cb&Mm,  c0iiti^  rBy«d  en^tim  ease  df  Jl«  v^iZKr 

ifi^W  «^  fFiteMre<a),  where  fiiis*CGttirffti»d^^ 

.      '     |iistioe9  to  hear  an  npfM  ^»hkih  hadbdeajdiffiuafted.ifk 

...     .  ^    iio»Hx»mpUiiice  with  thd  nde:  la«l  doivn  bylbeiA  isEvta 

gttftng  Qolioe«  A 

lord  Tanrrhbv  CL  J.  We  think'  that. jnpiiirfjwiH 
be  most  aatidbdxirily  aditaiaislBted  hf  Mm/^ilMit 
jostiees  to  miteir  condnuaaGes  and' hedr  Idibvapi^aL 
They  ceftmnly  have  «  disoveltonacjr  {Nnreri  lom 
rules  ^.Ihe  gOifeimaDfi^  of.  the  ipractioife  al'^e  I 
but  the  case  cited  .itheir6:tbtt  this  Gourt^jiar/!^4i^ 
poses  of  justice,  will  interfere  to  controul  that  discretion. 
^      .  ^^      f     .  ».        :    RoteidMtete. 

*     •    .      .'-'/,     "',..":;•!:  J' Jr  LynmaaR  ai:  .' 

.'v      .'*  ■      •    '     1.'.     ob  OtlMo  97I8Ub/ 
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^riT    .^^:..:  •:-  ■,.*     .'••  .  :•-..    .  .  ;  .■..;  •.  •  .     • . 

-  l^elniaiy  7tli. 

of  J.  ST*6ttfWBL»  itt'a'Caose  of 'f%RN»Lii  tn 
Stroudfield. 

1|NitliMranQ)tUtGaii8«*: agtiiigt dtewigv^ definAnit  !■> ««te to 

lAcnaigUl  (^[ijxttofi^Sbffii  JKIibir^    Tbecflu  m.  pttnainttd  riff's  offioeibiir 
ia  the  offibruntU  Wkuridai^aKe^iA  dmf  of  Jb^^mj^tlM  l^Sli;^^ 
day  after  the  return-day ;  it  was  then  fetched  away,  and  SJdwwhL 
%sm  the  wtHAe  ^y^s  scinfc  fadai  udor  lodged  in  the  office  %^l^^^j^ 
«f nhe  sheriff  ^'MiUBeMesDf  letUruaUe  on  Jhe^dM next  ^7f  ud an  in. 

iMrreningAM* 

vAer  feunem  days  of  AnM'  Milmy.    A  Sunday  ititert  <%iinottobe 


ttefld  iMtkeett  Ae  lodging  of  the  cai  sa.  and  the  vetorti;  of  the  ibur 
A  rule  nisi  had  been  obtained  by  Archbobt  ibr  setting  ^^ 
aside  the  proceedings  against  the  bail  for  irr^ularity, 
lihrthfet^poulBithiC  the  cA*  sa^liad  not  ranabed  in.  the 
sMferifins  dflke  Siut  ml6w  days  before  Ab  retum  day; 
ixsi^ve -tf  the'dliy  whoBi  it  m»  lodged,  and  of  tb< 
iibnn  jdayvnd  the  laleBvening  Stmday^  boA  he  cHed 
ffaward  v.iSmiA  (fl^  to  sbew  that  4he  Sgndm/  wns  not 
tOil|e  ntekoilect  OS  otieiof  the  foa9da;fa« 

'^^datsi  Ho^  shewed  cause.  In  Howard  v.  SiiifVA  it 
was  assumed  that  the  four  days  were  to  be  reckoned, 
exclusive  of  the  day  of  lodging  t^e  ca.  sa*  and  the  retum 
day.  But  the  general  rule  is,  that  where  the  law  re- 
quires an  act  to  be  done  within  a  specified  number  of 

(a)  lB.JtA.5SS, 

Y-y  8  days. 


094  CAd£d  nr 

IStS.^       days,  one  day  is  to  be  rerknurd  eEcLxam,  tbe  ocher  in- 

•^-"^       dusive. 

Fvunu. 
Shbh. 


Hie  botert  Vfttmg  AMttei  Ar  Mtftar  toiatoiiiaui 
what  the  practice  was,  he  certified  the  practice  to  be, 

diat  to  charge  the  bail  the  ca.  sa.  arast  retttiAit^4i^ 
oflBce  four  entire  days  before  the  retnm  day,  cisrcksire 
ef  the  day  when  i\  is  lodged,  and  of  the  reiarti  dayir'^' ' 

Lord  Tenterden  C  J.  That  being  the  prflhiy^^& 
role  must  be  made  absolute ;  for  the  case  Ht^ tRJiottrtt"'^. 
Smith  shews,  that  the  intervening  Sunicy%  ^tixi  Bd 
reckoned  as  one  of  those  daysi  ••      -o.,   j.  ^.t 

'-         R^ibfiiiatk 

.      •  -»   'M  -     .■    -•''  i    ;jiDivi:jL  3' 
1    ■.-!  "  rj   ;?'!^  Jt    t 

.     ,   .       .  •   I  .       L  :.!  ^ijiij  uii  '.' 


■.-    '■     '  •    .'  I'    Ofj  '•       .-  f 
'  •        .J  J'  .^--'f^-.  nut  'ij  f  • 

•  :    •.,  ,  i  »'^  .■;  ,i     '.nj  j|)  n  V  1'^' 
•  H      ..    .^'  1.-  -..  ■•JA  ,,    .    ;,  .. 

'-.  :  M    ',••••1-   ^1  .    .    M  .:ovi\  ,;;/• 
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TbtBlSjEtfe  a^inst  Sir  G.  Chetwykp,  Bart«      Friday, 

.  Fibruary  8th. 

][^]SPRM^Tip]^,  in  the  nature  of  a  quo  warranto^  infoniiationibr 

llgQ^^t  t^  defendant,  for  usurping  the  office  of  a  ^^'^5^ 
borge^f  of  .the^boi;ou|r|,QfSa^^.    Plea,  that  the  said  ^hrf**'^ 
borouirh  then  was,  and  from  time  immemorial  had  been  an  ^^  ^^  ^ 

^  burgeiwM  wenr 

a^enff  t^n^u^h^  and  fhat.t^e  burgesses  of  the  borough  >  body  corpo- 
hpij^  bee|(  fB^L  $till  we^  a  body  corporate,  in  deed,  fact,  scnption  as 
^lApspxf^  as  w^ll  ^y  prescription  as  by  divers  charters,  ter,  and  that 
by  ▼arious  names  of  incorporation,  iuo. ;  and  that  within  council,'ortiM 
tI^<^3K)^|[ib|r during  all  the  time  aforesaid,  there  had  2b£[bdng^ 
been  and  still  was  an  indefinite  number  of  burgesses,  ^l^ 


and  also  a  common  council,  consisting  at  difierent  times  "^  ewmdifor 

"  aucb  purpoM 

of  difierent  persons  and  descriptions  of  persons,  and  wiUiintbebo- 

rouffby  iWim 

that  the  common  council  for  the  time  being,  or  the  timetotime» 
major  part  of  them,  whereof  the  mayor  of  the  borough,  u  had  temad 
when  there  had  been  a  mayor,  had  been  one, or  the  two  nient  to^m, 
bailiffs  of  the  borough,  when  there  had   been  such  ^^^^^ 
bsiliflb,  and  no  mayor  thereof,  had  been  two,  being  ddy  ^  ^0^2"^ 

saemadfit. 
The  plcm  then  (after  setting  out  a  charter,  by  which  the  king  granted  that  there  shoiUd  ba  a 
Wy  tan  aldermen,  and  ten  capital  burgesses,  and  that  tbey  should  be  the  coonnoa 


council  for  all  things  touching  the  goTemment  of  the  borough),  stated,  that  ham  thence* 
teth  theM  had  bean,  and  still  were  within  the  borough,  a  mayor,  ten  aldermen,  and  ten 
capital  burgesses,  and  an  indefinite  number  of  bursesses,  and  a  common  councU ;  that  on, 
&e>,  the  then  mayor,  and  diTers,  to  wit,  nine  of  the  aldennen  of  the  borough,  bemg  the  nujor 
part  of  the  aldermen,  and  nine  of  the  capital  burgesses,  being  the  major  part  of  such  ten 
capital  burgesses,  so  granted  by  the  charter,  being  the  major  part  of  the  conunon  conndl  of 
the  berough  for  the  time  being,  duly  assembled  and  met  together  as  such  common  coundl, 
ton  the  purpose  of  electing  a  burgess,  and  being  so  assembled,  it  seemed  fit  to  them  to  elect, 
and  they  did  elect,  the  ddendant  to  be  a  burgess.  Replication,  that  notice  of  the  purpose 
far  which  the  supposed  assembly  of  the  common  council  was  to  be  held  was  not  at  any  tfane 
befate  the  said  sasembly  was  held  given  to  the  aldermen  or  capital  buigeasas  of  the  borough, 
or  any  or  either  of  them :  Held,  upon  demurrer,  that  the  replication  was  bad,  because  It 
stpsuosad,  as  a  general  proposition  of  law,  that  there  could  not  be  any  lawful  assembly  for  the 
purpose  of  electing  a  burgess  without  prerious  notice  of  the  purpose  of  the  meeting  having 
baan  given  te  every  member  of  each  select  body  of  the  common  ooundl ;  whereas,  if  all  the 
members  of  snch  select  body  were  prceent  at,  and  concnrred  in  the  decticm,  each  notice 
vroald  have  been  unnecessary, 

Y  y  4  assembled 


^RMlKiWtt 


tlMi^^lf^  AkmJfiJMv  ti)fa^t«»]|itM|  hwiJilJMwd  tfii«i 

tmiJs^i^lite-^MttlA  iBe^ii^       tto  colMMb  oiliiiieib«fi<lie 

^^  Mil  giy<Be]»aieHt  itowt  j'lttbeii'^taisdoilittidie 
XAalitd#  :ihi8  «to«p«0d,^  Md^tUl  finnaudie  linieddrijdie 

4bltt«bf  o0«Aitat4d  thad  iy^ef&^rimd  still  «|rsral  actM^^aeoB- 
'^itMy^b^^tl^lititaec  df  f<  Tte  JMhyorandyPir^MMnof 
4I10  B^rcm^  of'Sfftffbrdf  !in  thfe  Q^uhilf  ofiilSfg^Mir 
«bd>^thM^^ilmA  ithtocdbith:  tb^tv  JmS  nbosa  ^\maA  biOl 
"WepeywdHft- the  borough^  nne  mnyor,  and  di¥er%  -to 
t«dt,,^teii  .aldeviii«Q  rf#iid  .[t«i.  eapit«lnliMU|{«m&9i«^riAp 

)dia>i)tlv»^«MiKVihal)  M  the  ^ik  't^ JblMAijaiiQ^  dto 
'tfieh  mayor,  atid  divert,  to^It(fl5Vtiftife't#tiir«te#HhAi 

^«Mt,^Pl^(^en  mayor,  and  divers,  to  wtt,  ten  of  tbe  aldermen  and  ten  at 
the  capital  burgeMes  of  the  lald  bbrough,  being  then  and  there  the  major 

part 


ill  THE  f»aw  #qd^  Yww  09  GEORGE  IV. 


Thd  KjEse  against  Sir  G*  Chetwykd,  Bart«      J^ritfaj^, 

jRpftraiaiy  8th. 

'    •  t  ^  ,        ' 

l^tfl^P^IA^XIQN)  in  the  nature  of  a  quo  warranto^  information  for 

,  i^ijPist  ^b^  ^eftnjdant,  for  iisurping  the  office  of  a  "^"^If^. 
barge8f^pf|the.bproij|r|,QfStf^rf^    Plea,  that  the  said  ^^^J,"^ 
borouffh  then  was.  and  from  time  immemorial  had  been  an  ^^  ^^  ^* 

°  bttrgCMci  wenr 

a^c^lt^rpu^  and  fhat.t^e  burgesses  of  the  borough  abodjcorpo- 

hfii^  beei^  fU|d  still  we^e  a  body  corporate,  in  deed,  fact,  scniition  as 

^9d  naiti^  as  w^Il  1^  prescription  as  by  divers  charters,  ter,  and  that 

by  ▼arious  names  of  incorporation,  &c. ;  and  that  within  councU,  or  Uw 

t)^^i)ix)rpil/|;b9r  during  all  the  time  aforesaid,  there  had  SS[bSn^ 

been  and  still  was  an  indefinite  number  of  burgesses,  ^"Ij^S'J^^ 

and  also  a  common  council,  consisting  at  different  times  ™^"  councUfor 

"  such  purpoM 

of  different  persons  and  descriptions  of  persons,  and  within  the  bo- 

roni^t  IWhii 

that  the  common  council  for  the  time  being,  or  the  timetotima, 
major  part  of  them,  whereof  the  mayor  of  the  borough,  it  had  seamed 
when  there  had  been  a  mayor,  had  been  one,  or  the  two  nient  to^em, 
bailifb  of  the  borough,  when  there  had   been  such  ^^^^^^ 
bailiffi,  and  no  mayor  thereof,  had  been  two,  being  ddy  ^  ^  OwS*"* 

seemed  fit. 
llie  plea  then  (after  setting  out  a  charter,  by  which  the  lung  granted  that  there  should  ba  a 
mayor,  ten  aldermen,  and  ten  capital  burgesses,  and  that  tbey  should  be  the  common 
council  for  all  things  touching  the  goremment  of  the  borough),  stated,  that  from  thcnoa- 
Ibith  tbero  had  bean,  and  still  were  within  the  borough,  a  mayor,  ten  iddermen»  and  tan 
capital  burgesses,  and  an  indefinite  number  of  burgesses,  and  a  common  oouncU ;  that  on^ 
ftcr,  the  then  mayor,  anddiTers,  to  wit,  nine  of  the  akiermen  of  the  borough,  being  the  nujor 
part  of  the  aldermen,  and  nine  of  the  capital  burgesses,  being  the  major  part  of  such  ten 
capiul  burgesses,  so  granted  by  the  charter,  being  the  major  part  of  the  common  ooundl  of 
the  borough  for  the  time  being,  duly  assembled  and  met  together  as  such  common  conndl, 
for  the  purpose  of  electing  a  burgess,  and  being  so  assembled,  it  seemed  fit  to  them  to  elect, 
and  they  did  elect,  the  defendant  to  be  a  burgess.  Replication,  that  notice  of  the  purpose 
for  which  the  supposed  assembly  of  the  common  council  was  to  be  held  was  not  at  any  time 
before  the  said  assembly  was  held  given  to  the  aldermen  or  capital  bufgessas  of  the  borough, 
or  any  or  either  of  them :  Held,  upon  demurrer,  that  the  replication  was  bad,  because  It 
apBumed,  as  a  general  proposition  of  law,  that  there  could  not  be  any  lawful  assembly  for  the 
purpose  of  electing  a  burgess  without  preyious  notice  of  the  purpose  of  the  meeting  having 
bean  given  te  every  member  of  each  select  body  of  the  common  oonncU ;  whereas,  if  aU  the 
memtos  of  snch  select  body  were  present  at,  and  concurred  in  the  election,  such  notice 
would  haive  been  imnecessary. 

Y  y  4  assembled 


nft«M4 


fSiSEB  nr  HKJLRY  TERM 

1888*       hoiDiigh,  4Hid  firdm  thoice  imtii  the  eafaiUtibg  -bf^e 

iofisnmtbii  wat  fuid  still  is  m  bnrgesB-^  tfas^fasroigk 

Bepiieaikai(«)  ^  the  jlemy  that  uotke  of  ^e  pnlpoae 

far  whidi  the  supposed  assembly  or  meefiog  ^' the 

coiDiiMm  cocmcil  was  to  be  beld^  was  nat^  <Bt  aoj  tine 

before  the  said  asseaiibly  or'iiieetiiig^w8s.heldi  gtYen  to 

the  aldermen  and  capital  biii*gcs8es  fjS  the  borougfai  cr 

any  or  either  of  them,  and  that  the  said  assembly  or 

meeting  was  held  without  any  notice  having  -been  given 

that  the  some  was  to  be  held  for  dieipinpose  of  eicctilig 

a  bargess  or  buigesses.     Bejoindear  to  dns  rephcatioD^ 

that  the  said  assenUy  or  meeting  was  held  «t  -the 

instance  of  the  then  mayor  of  the  faoncHighfer  die  puf^ 

pose  of  electing  a  bargess^  heretofore^  to  wit,  w  the 

6AMmxh  1820,  at  the  then  office  of  the  tlieik  nia^  of 

and  in  cfae  said  boroo^,  at  11  o^ckidc  in  the  mommgs 

and  that  before  the  holdmg'  of  ^  fsid  asaemUy^  te» 

notice  thereof  was  givea  to  the  then   jMtermta  and 

capital  burgesses  of  and  widiin  the  bofougfa^-  in  ssamier 

foUtming;  that  is  to  say,   by  the  then  mayor  of  the 

borough  on  the  day  next  before  the  <6ame  was  so^btald^ 

to  wft,  cm-  the  i5tfa  March  189CH  at  the  boioiigb  afim- 

sndf  causing  to  be  delivered  to  er  left  at  the  pkoa^ 

AadiT'of  each  of  (he  then  aldermen  and  capital  baf^ 

peases  of  and  wjthin  the  boDOi^h^  a  Mrtaiafn^eiv 

idutdiy he mausqaeslad  to  take  his  sefll»iB*^Ahar sbom 


(a)  Then  were  wreral  oUier  replications;  one  of  tbem  «Utcd  that  4e 
mayor,  aldermen,  and  capiUl'burgesflM  alleged  ^haf^'btiiik'id&Mtitia 
SisstiniraraM  tssN^  woeinaiMytatsdiMtirMvwia^ 
itig*  sweadog^  and  ateitlii^  A>nr]geei^  and  conckKM  to,4w^( 
and  upon  that  isstie  was  joined.     Another  stated  tlMt  the  mayor/' 
itfen,  a«.^l^l)^daiy«iecClheHefbidcnt^bekb«t|;e^,-iMd%^ 
dfoJUoewii^idbMidt    • 

mayor's 


TktiXtm 


IK  THE  mUtTBiU'r^SBiAi  Off  eiCMEDBE  IV. 

olisk^  maib^  iauamgia  icmtaixkltar^  \M.otu\tataki 
dntttph  i^hUiii'the  boiou^  qallis^  jtf<i  Mat^%  dnirab„  tl» 
bs' twice  toDed^  drpsrs^  tonvk^^  tHreaAjHoae  timek^dw  the' 
■uiniiBgiof^or  bcfGane/th^lMldidgt>^r>the  aaiDe  aattiably 
or  Inectipgy  leaidiigiiuireMonidble'p«iiser;betvieeii^eack<of 
Ac  tflrQiitinM  «fu1te  8flSBej.i]dng.*B9r  tdiledyibcniff^  ihe^ 
and  ^here-  th^'aeiifll:  atidjciiM»aiBryiinluitterr.af  giving 
Bo(m  to 'the  aiddns»MaBdtCBpttaL''biui^8aM  of  ihe 
hiddiog  ofii>eoqM09i»itoiMtt:filfiil:  tbe-porposcrof  ekctiDg 
baigoss^r?  and  tein^  (then,  land  there  weU  kaotpnt  to 
thtoi. to'be  siielir  ointoDiary^jnaiiiMr-  of  jpvtag  ttotiocL 
Slin^ejoitider^'ttnt'llie.ititenBrtofi  gLvitigiiDtioe  of.sthe 
Mdisg  of  the:  ccHDiiulDicdaiieil'^iii  tbetj^oiiidet  raen* 
tbncd  'luttli'dbteen'  iteid  hi the^CBooib  aDdtcmtottiary^  and 
eiviinrBBliaad'oiiIy'bmDne^  ofgiidog  nodcoito  fike  aldsiH 
BMft  eodespiml'bargttttejt  ofiflnd>«iiidiitt/tl)e  said  horoiigh 
4fiilbe"lioMiBf  of  acoiiiinon  couaciliyftr  Mihi^ftoer  j»m. 

cpvienr  bndni^flsilifltii  beeh/tobe,  or  hatb  been  transaobed 
^^netlusreat;  and^tbattisr  flftf  years  last. tpaet  sish 
BtftUte  ofi^the  holding  of  tlie  <3oiiiiiioii  ocNmoil}  hath.  :beew 
(jr^mi^Ui  dM^alderiMKieiidrcapilal  borgdsaasfor  vliati^fer 
pnr^dwitto  said  coumoii  eoowdl  bidth^  beea  sutaoMMd 
or^^RW/aild  wteitan^er'teudnesii^hathl  fe«en>ti»  b&or  Jiatb 
boHK  Mbifltettod'.or.aooia  thereat  pafMb  that  ^tieiee^intii 
not  been  and  is  not  any  usual  or  customary  manner  of 
g^iwpg, notice  pf  the  hoLdiqg  of  a  common  council  for 
tb«^«laelieii^eSrbiii^eiita»^iAireiit  or*  dadnet^frnni  the 
AfiifteabTtiei'of  givlrig  notice  of  &fe  hording  of  the  s&ns^ 
f^  wh^l^r  pjuirppse  the  same  hath  b^n.^xpnioned  or 
held,  or  whatever  business  hath  been  to  be^of  ^adi^tpeeii 

trans- 


iTKmU 


nan       tmmmiiM  oridbm^ittatreiti;oa)iMirM#i^^ 

OflseiiiUdd  tftnr  ludi)  |Wt^  W'Jefefll^  ]M^iMmaf^m8 

iridch'  ikn  oomiMn;  ooMudbemB  tdr.ii^  fheld,  'WMb  \gl»m 
to'  tli0  aldBrmen  or  aipitftl  bmf^eiwtt*  JfMm^  ^ 
ppawiiplioD  nor  durter  fitted  in  idb  >fld«^>jffMiiiiMl 
iiqr  raoh  notwe*  Ite  replitslioii,  <thef«fbite,  mamstff 
ihat  fagr  b«r  pvetieas  mftlcc^iaf  ^thu  purpoM^'f^'^lliif 
a  oorporote  meeting  it^to  ba  held,  nr  Itt'^  dll^iHiiii 
if  ai^  cflieeM  be^patifai'wbidh  ite  ortitttfi^ 
MuU.fi>p/tfa8  povposB'oE  ctectii]g>btti|;eiiiBii^Ui^ 
Mjr  atsemblad  sridnit  nodfiei  tben^itkmtltm  it>l|id4 
Nmt,  j£  etoiy  nemlMr  off  the  DoaaniM:  otbttdilnMiiif 
fgmexAnui^  dnmiat.  the  eleolioo^^  and'  ttomttrmifiaiiif 
n^tme-idth^tparpatt  of  mestiiig  wcnid  iie  iflBhepoapj^ 
Aofl  VK  3%kMpii^(^^i  Jbtf  t.>ateiiqgro»ytt)j(BPdaBMr 

la'tfiii'iialDiDOiDr.aiiqQp  wanaiiii»ifcn4U0rpipg*tbeio9ev 
q£  aaoyoc  6f  JUrawii^  the^pba  wasithai  the'ldeQsiicUait 
WB  dvifydM^  JuamJug  to  thffigoveiltiiiydiMeiiid^ 
the  bofi5ugb<-  >Biq)lndioD)((^ati>tlierBi  ^nemirinEtf^xaio 

jj     .       .'  „    >  I-  ';  '  : .-.  ..'.i  --uj  it,'-;  ;•.•..;  ''   <?i  nou«i*>iji 

(a)  8Eatt,S45,     ' 
V.  4f)  1  Bamarditton,  80.  (d)  4JB.4:C.  868. 

didates ; 


IN  THE  iirc9r(B|  9THI  Huw  m  eSOSCE  IV.  tac 


SiriT 


W9^^^  mXV  imt^milit  x^ft^oi^  ana  that^iUvtgifei 
eight  persons  who  had  been  unduly  elected,  ati4'Wd^ 
fliitted  as  burgesses,  were  received  as  voters  for  the 
^fSldmf  mi  tM^.ftf^My^ty^^fdtO'fegBlv^oMB  4en- 
^f^^m^m  ^imt  ^f  tfae-joUter  eandidata^  On  d&« 
Wm^r^rM'im^^  hM  tbut  the  iveplioMiflfi  ms  bkd^  in 

lUoiM'Oflbe^tditjfcrf^lbe  detodmir#^^  Mmm 
^,  liWdiiefHiaii .}»  a9gtt«|eii^  itbr  A  doQ*>  oot  dsD]» 
tM^«4mp}tyi'4QUfe»ciljim4«I]r  taseolblai^  fait  merely 
i|Ueg$» thslb^^atiolice etf die  pnrpote  ^f  rtiemrtBling waa 
gjyy«A;4aid,ftoiti  AatACoadaamtrislobeidrBWD^  tfaa* 
ymcepmon  couMil  was  not  dady  assemUadL  •  Ail  the 
%tli  slfttod  m  -At  i|de^  aaighlr*  fae  giTcn  in*  evidaMo 
^fptm  die  iwm  thm  .:the  cohwkxi  cohdqiI  was  noft 
My  eontreaad^  Tbefisair^oiwier  ia  faad^  bacaaae  ilfati 
iff^fiimdm  statea  that  a  pnsviona  nodoa  was  g^iw,  and 
^Mffribas  14  <ftid  Ihen  arers  ^t  it  was  tfia  usual  ^uide 
^<  giving  oodce  df  Mding  a  caomoicai  cooiiisil  fantfao 
pbfpote  ofv<deeCiiig  buigaaass;  aad  that  it' was  vi^cA 
InMm;  lo:iia  aoi  Tite  siirr^iadtr does  nat  deny  that 
t)iiil'vter  the  usual  manaer  cf» giving.  iKAiiae  fdr^ia^ 
HarpoBi^  ibnt  aBegss  ^hat  it- waa  tlur  wand  i  and  aillyi 
BMttnbp  or^viBg.  iiott«r  of  th^  boUitag-irf  a  icooinietk 
qartitfaiftp  gay  fUC|iope;  aiicL  dien.  alleges,  tftat^Akr^ 
iaair>'nofi'aii3r'  inualsaiaiiiiarjof  (giisin^  itf» 

halAng}  -tf  li^  aaitoiBoii  jcxiqueilt  fiirw.«iaefekig  buagasse^ 
flifiaamfafroia'theinaiHiir  of  gjMig  mtiob  ofdse  iioUuff 
ofta^txiiMum  «au8cil:  for  iaiy  «odKr<  puiposd.  But  Aa. 
question  is,  What  was  the  manner  of  giving;  notice,  at 
the  ^oie  wben  it  wafs  ^Tfep»~iu|d.$he  qqiwi/pii  counpil 
-     .  h«ld 


Vk$xwm^ 


notice  gJLVta  was  the  usual  notice  for  holdiqg  a  romMWI 
iiMactt'lardle  purpose  of  electing  burgesses?  and  no^ 
Whether  notices  like  it  were  given  for  the  holding  ct  m 

-  Camj^U^  ceaMu  Dfacfi  npttostlMiisiigoodt^  ik^  Jkhe 
]^i»MMlori*  MJibbrtjfi'la:i49ay''iti'dlt^ri{lMciiioA>M^ 
ftict  ttpon  #llidb  tlMi  uttUdltj  of  the  ^«i«ltob  Mattdte  diV 
ptoa»  daptfMUf  Nowv  w«»e0^«'8idee({4M3d!^ili'«04aM 
m4  do  Mmo  panfciriar  fl^t»  ndtilM  laiiW  4l«ogi«i[Mifir 
•iMh  itfanM^  uni  #  tbii  meitibg  W^fldt  (Ai>ai4diirte#^ 
day^  nolieeof  the  particularboilttestt  "0)^1)61  tiUlsMtti 
mttst^  dso  be  glvw,  Be»  ^.T%eMkydt^'^<}Miat^% 
Bex  T.  27ir  M^tgbr  ef  Liverpool ib);<IUrti''l^  Jfi^ 

im{e)  is  a  dedisi>e  authority  to  ftB^W  that  btiUol^tf 
the  purpose  for  ^ich'tfais  corporate  ineetitt^  w»i  tUU^ 
ought  to  have  ibeeo  glren.  If  noCic^'b^  pUM-B^Sk 
n^ees^ry,  it  hy  6n  the  drfendatHi  C6  Aew  ^bMf  (km 
lAfiiieh  rendered'  it  unneeessary.  '  N^  tte-  ^teffefeldatit 
nereljr  shews  by  hb  pleb,  that  divers'  aklemiea  <ifeid 
burgesi^  being  this  lAsfdr  part  ^  the  onnMen  couifcil» 
w^sre  pMaent  at  the  meeting; '  He  >dd)d»  not^e^M^  shew 
th»t  they  •ilL  c*ftMtMA  ki  the  deeUoDir  As^nmh^  the 
MpHcMidn  ti>  be  goodi  theye)dtnd«r  is  Md,  fM:  il' 
neitfaio'  tNcrev^^any  faxlt^  nor  >doeg  it  etidftss  tad  avdd 
the  Mitier  statttd^m  the  Ye^lio^tiM.  Tbe  ^nmji^tlldifif 
ia  dliffieietft^  lwn«ie  k'  sh«M  ibal  priniernoliMfltfPthii 

(c)  2  ^irrr.  738.  (rf)  2  Ld.  Baym.  1558, 

meeting 


iH  TH£  BW  n9i«iil[aiM  m  e£QR0£  IV. 

gjHm*!'!/ 1-  I  » 

Lord  TEMTBROEit  CI;  J«,  iiNiwiaddiirMed  jdw.yiJgawfc 

of  the  Court. 

<7bl»  W0^..«n.  lofamatfafftL  in  tbe  Mt»«e.  of  qqa  wiur« 
vatfk  jM  ' itiKiF  l:9r.  wb»t .  ingbt  chp  cte&odant  :ew»w4 
<ti6  flffiMjtf  ibaf»M{  m  itb«  bofiOBgb.  «f  A^^Ev^  Jto 
llb:mifll9i«Hl  lipr  tb(»  ppeiml^jptirpiM  to  siMe  ^at  tb^ 
flkiiiiiM/o«tb iMifiriefitiOTof  the defi»ldaat  by. ibe mayor. 
«i4ffiiMiw«  M^^o9  pf  ti4»(  bovoiigb  duly  MMwbbid^ 
ICiWfilfsa,  ai?jt.ww.5S«i^$,  appe^m  to  be  goo^,  7a>0. 
ir^i%^9f^  ^t^te4,  ia.iBubstan^  tb^^no  notify  wa9.gjiyei>, 
qf.  U^  ^^eiubly,  .or  \of  tbf  .purpp^e  fi^*  wbicb  it  waA 
abouJt  t^i  assemble*  Tbi^e  is  tbeu  ^a  rejoioder*  apc^ 
9^rw#rii}sy  a  siMyri^iAdori.  w4-  to  tb^jt  there  is.  a  d^ 
B^^xtej;^  "^qw  the  lU'^tp^  if^.of  xgising  the  question 
^^^dc4  ^  b^ve,  be^  ilBuse^  ^y  the  ri^pUcatioi^  would 
hfViO  b^ni  t(P  have,  c^nied  that  the  assembly  W4|i  didj^ 
^^^c^^Jbiie;!^  aod  tbat  form  of  replication  would  have  been 
flv]^e4  some  years,  ago;  all  the  facts  necessary  to  a  duiOL 
cm^deratM>Dk  and  decision  of  that  question  might  dieii 
bf^ye  U^n  r^cei wl  in  avidejiqe  uppp  the  iasue  joined  m 
s4cbaiX6plicaition«i  and  migbt,  if  DeQ^asary,  ba^  bceA 
pat  mK>p  tbe  recpnl  i^  th^  shape  of  a-  special  ym^U 
Xh^/ol^f^  of  ihe  repUiisation  is  to  bring  the.  question  oC 
liiar  iD»iMdJAte]^;befo«a  tb^  Qou^t^  without.  i:eaorliog  M 
tbdjCQ^M^  of  « trialf .  md  tb^t  i»  a.profM  <^ect>  if  'A 
'  can  be  legiiimately  obtained ;  when  it  cannot^  the  prao^ 
tice  leads  only  to  ^er]^texity.  Now  the  replication  that 
no  notice  of  the  purpose  for  which,  this  meeting  was  to 

be 


1lkadKn»# 


CASES  nrlULARV-Cnii^i:  '• 

of  8  OBifsnIwi  (fa  JU<^  «ir  al>feymil>,afi» 

pmpMe  of4iieintttaiiid.lfa««ngy  vJf  aJirpiniiaiiiil  i» 
not  aaiwafel*  tli*  aqpttdrtloa  »1m4  .Ktlwiraliyl^iV' 

A  boclyt^«rUBMitiiDti06  dC>tlw<ppqpiM$tlte 
notdmimilumgh; 

k 

prerkxttly  gtveo*    Tlie  cue  rdkd  npon  io  n^qplNp) 
or:tl»r|]iopQiilf«^dMk!#vl  cmnot  be  a  good  dadm 
ttsemUy  widioot  previous  nocioe  of  die  paipote  iir  wUdk 
Hulidd,wa8  7%^£mig:T.JErfB(a).    TliedifiraDoemlbt 
pleadings  in  diat  case  and  the  pieseot  is,  titait  diece  dia 
aefendaat  claltfiigliiiAli^tBe^Mll^ 
the  fi>rm  and  maimer  in  irfiidi  the  meetings  weie  held,  and 
vpoik  his  plea  it  appeared  tfiat  they  were  not  welt  heWl 
Here  the  plea  is  good,  because  it  alleges  that  the  electiTei 
lissembly,  at  which  the  election  tboic  place,' was  didy  hdd.  * 
That  b  the  distinctioa  between  the*  two  cases.  '  It  ap- 
|>ears  to  me  impossible  to  say  that  there  may  bo(  be^ 
smder  some  drcmnstancesy  a  valid  dedive  assembly  By 
m  select  part  of  Ae  corporation,  without  prevKms 
Wng  giveh  of  the  object  oF  sw^  assembly.*'  dappdes 
HI  the  members  of  eadi  select  body  tb^avemen  pment 
it  ffiedme*  (sf  eiectioii,  and  to  have'agreed  dmf  diey 
frould  proceed  to  an  dection,  and  tEaf  thqr  2d  jnb- 
«eed,'we  ooddaot  say  &  winid  not  be  a  g^xid  efanlion/ 


-  » 


---  M^^t^ 


»  Tu  taiitiMi;9hittio«:aiai0£  iv. 


otmB^994tmm\aM  9ttdotUkm»l  lhrtoa>o«iteMtiawn 

t  JTAiao  Ml  fMiipif^Ufc  1farr»ilto.'d«% 
ni  noqir  I  ,•.  •1  '(.n  c.  T     -r..  •     ■ 

dbtifwialaecKpcri -jii)  ;■•  c-->i'o.-  si  ojvr-., ;. ,       ,  ^  • 
adlmaooMaliiLsJT     .(■^■'  '"    ^        „,  '    .    •^^,^  . 

t,Wad9TA^-      -.»'.  I.  .■.•■■-    - 

ttWcfer  of  Nisi  Priqi  ip^  in  this  caiue  od  the  WhinacMa^ 

luar  1825;  a  verdict  vw  entered  for  the  ffdiflknnM, 

'  500Z.  damage^  subject  to  tbe  award  of  an  ^  ^kvA  PriiM 

^  whom  the  cause  aud  all  matters  in  difi  ^^^^^' 

between  the  parties  were  referred,  and  be  was  •■»*  •  •«»"  ^ 

whatever  he  should  think  fit  to  be  done  l^  A^qpittepUa. 

IB&:  and  the  costs  of  the  cause  vere  to  abide  fcndm,  nd 

..u-^n-:  ..7...*'.     '    :  Tv  .'  ;  *d«ndtlMl 

^  and  &e  costs  of  ^e  reference  fere  to  be  in  aiin  to  ba  prfi 

*,     ."^      '!.'•  ^    .i  ^    - 0    .  .  to Um Immt; 

two  AA  the  arbitrator.     On  the  7th  of  January  yid  timuM 
Ateopiisnon  of  builgrnpt^ issued  Mainst  /fa^  ^mking^m 
Aja^Lintifl^'*!^^  ^L^,''^  f^uljr  declar^ ^Xnww^fflS 

.Sa  the  94th  t^mcaru  1820,  the  arbitrator  ^f  ^?^ 


tth>    III  iiofthafrfctidM 


Zz  madc/^*:^/'^ 


SMtf.       made  Ms  awtffdi  ^ili«Y«^ltid»  ii^flllAiii»%oq^  tdgte 
^ia^ahk^m.i6s.9^  fan  ttttouM  ofoa  ftfaawofe  difl 

'^iAniVr  to>  ^fay  the  Mm'  it&dm^kmaiif^  laiA^f^  tii«ad^ 
i(^idti»t iH'^h^dki^lidlii'  ^iliie'plidiiftftobbiiMaiid^ 
«ificfltel«M^  the  £^?th\N»MfMA^  l#ei^^ii»aflApiJs<ton«e^ 

Ae  dlQ^  Md^bf  tli^  k««fe«r«li<ft  w^^tdittilltblliojlil  ami 

ItifiicAE^I^ajrttieneof thfd  Slim  idflOSll  lf)^;<|iwa4(ed^iloW 
of  tbe'<liau6e  andi^ltie  Fefereficev   ■       .-   ci   'H^r.r^bi: 

Cmfy  htm  sheii^  eau^w  -  Tb^  ^bititiff  k^disdfajiqiiid 
by  his  i^ertiBeate  iii»in  paykig  ih6  l»lL^')oMi^**dMite 
cause»  because  the  jadgmentVelaeei^^teek^UyiiMPtk^br 
the  trial,  and  the  costs  may  thei^lbt^  be^^i^tii|iiii(<r 
the  eomniission.  H^  cited  H^a  V/^tfeii^^))  IPkiWm 
HttH{b\  and  BeeskmVi  Whtle^).  i  *»  '^  ^^^^^'^  ^no  hflc 

Lord  Tekteri^n  C.  J.  Tlie  rufef^edttdMeVMaiiM 
the  cases  are  laid  down  In  Mr. DeikM^$hTkeiitii^^<m'^ 
Lttm  ofBtinhvpic^  /  and  afteir  ^taitiii^' A^  rAe§  t^fiS&^ 
to  cases  where  the  plaSntiif&'hfticf^M^iftitf^^cMii^^^ 
ihe  defendantar  k^ehittkae  \mihimpt4fiSl6¥^jlStg^ 
he  says,  ""With  re^<^ctt^eds^'A{^Mt^d^8il^dniD^ 
suit,  the  stotutri  (e^;,if:  ^IlA^'tT'wh^Nf  adiKb^^ifiybflfii 
no  pr6Visl6nwbateYe^ib^il«^^ft^^fk'afe^dd&S^^ 
itheth^bn^jt&agitafefeofaofaMtt^jflagiia^aftafVi^ 

fiiit  w&l  befere  the  bankruptcy  of  the  plaintifi^  the  costs 


(a)  5T.IL865. 

(6)  1  ^M.  f  p.  194. 

(c)  7iViM^909. 

^^    5  y 

m^t 
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two  itwi9i,flkntjwk^p»  #,id«A9i4w(  QbtMv  ^.v^djiHb 

iwmUi  tbiji^p^te  j^»ifH>tlM  pfQv^  under,  tb&  c^HBOfimm^ 

judgment  is  signed,  Walter,  ^^  ^ff^i{cy!  TM,  i^ 
I  think,  a  correct  statement  of  the  decisions  upon  the 
tol;^«it»..  Noir*  bfii^.tbe  phuiitiff  t>f»aiii6  bankrupt  ^ter 
tlto  aonmlyiby^  Jbi^n^^  juclgQ^iit  i^^.  8igne4f  The  cojita 
pf  ib^cM^  44d  wo^  CQiS^itaUe.aajideb^  Wtil  judgment 
fi5tfl:0i|^^»  {fidT;  tb^«  ia  no.  dii^tioctioD  is.  this  ri^peot 
J9e%%wm  ^..^M^^ii^hAr^.a^V^efeAdam. obtains  .a  verdict 
and  one  where  the  pI^ti^T,  ia  iv>nsiftked. .,  The  y^rdict 
or  nonsuit  only  entitles  a  defendant  to  tax  his  costs,  but 
P#fiyMHolin#§f»i  it«4i^  iKftiqa.  cfi^  be  maintained « for 
ill^W^.ui^  jq^gipmt.  i^  XS'^ed.  The. case  of  fValker  v. 
<jfeif^4f^ iiy49^V^Q  ^n^box^y  to^shew.tl^t  the  ampaat 
b£A^9(^'^^j<^P^^1>^(*)^I^^^  ^'/^.^^^  under  the 
9lmt^iSlc^mwm9^^^  '^ith^%,H^^  then  be  is  liabM 
iAtjVK  Aw^' .  A» ;  te,  itl^cC9*$f  Mc A§  ^dwencj?,;  .tbere 
ftWhftiV^^Wstjkift,.  ,'i'hey  c^arfy^fjid,  not.  cgnrtitui^.  * 
^ftea»W«bl«:MPiW  li^^^fpiwpwqo^  Thj^  ^Hfe  Jfor.  tbp 
»ll!lAv»Mk%.iI>«ltaW  a?ft,i«?Qs>#  of. the  cause 

(a)  11  Tef.  64S.  (6)  Hfbift  197.  (c)  5  2Vi«n/.  778. 

u:^\(n  Z  a  2 


70e  >  CA8SS  :w  WLASS  TSmtim  >  t 

Saiurday.  >     TH^  K4H^i4^Jn«|.iiUGHfift  *I3'InTrrr[     : 

'»...,.'.*.,»••'•.  \*  ^fO  lo'  no/  • 
Wbmftiitw      A  RUUajbiftd  bgei^xJitaioe^  oJlipg  tffio»rtfftglil»cl» 

oft^^^w  wamniiq,  should  not >e  fil«d,«gwwtbjpi,,^«flM:^ 
JllJS&i;^'  the  office  of  jni»jv>r  of  St^gbr4.  The.sfMmilP  !»/§»• 
SS^'^o^be  port  ef  the r»le ^«fai  the ftJlowing ftc(t?T •  9jH»,«*««l« 

todto  IS*!!?  **^  **  ^^  ^'^'  ^'^  '^  "■"  V^"*^  .*•♦  ***'  bWWB^^ 
iiHMDiub(2^  St<^fori  sboi4d  be^  ficee  borough/ •i4^th9t.Uif:.^aiia 

of  burgciKt ;  ^ 

and  th«  definite  and  burgesses  ghottld . the»^tf>yth .  b»  a  ^body  ^i  f;H>t^ 
major/tj  of  tba  bj  the  DUQie  of  majot  and  bnigfsww  of  tM^l^ffrovi^of 
fl^dSdlSL'  Si^ffi^i,  in  the  c^ui^x  of  SUfSari.  Thnt  )thete,fl|wM 
d^M?d^  ^  ^^^  mqrpri  ten  aMkrineo^  and  tai  ci4i^..^^iiffl9a^ 
^J^J*^  and.  which  should  b^  caUed  theicomnwi^ovpcpkp^'^ 
tm  dcciaitttioo  borougb,  and  the  rule  of  goveninieDt  of  tbO;-bo9i9M!^ 
Held,  that  thii  ^93  Tested  in  them*    Thi«  duirter  was  afic^Bm4i<>iifty 

WW  a  valid  ao* 

o^ktanca.  Corporation^  and  acted  upon  bj  them,.  •  Tbf^  n^i^fiof 

WhctiMr  it  was  ^f^xrd  IS  the  retoming  officer  at  the  election.pf  impr 


thltXrter  ^^  of  parliament  &r  Btqgord.  Hu^kes,  va^n^^fM^ 
^t^^r  mayor  ctx  the  2«tb  of  C^&r  1825«  and  hd4tt!fl  <#^ 
B^ori^o^tha  g,f  pn^  yij^^  ^^^^  and  5Mi  the  StSd  of  Qfi^^.'tif^i 
vaa  re-elected)  and  held  .the  office  lor  ».grear,fitf^  fi^fb 
re-elt^on4  On  ihe  dth  and  lOth^o^  tkmf  Mi^^^^f^ 
presided  as  retamiog  officer  at  tfie  eIe9t^i^K{f; jn^j^jwi 
Qf  parliament  for.  the  bo^^gh  qf  iSff^|^^\A^^|9fbq^ 
ation,  in  the.na^ra  of  gap.war^^a^^f^^nisj^l^ 
^lim/  for  takiqg  ,upp^^liipis^lf.xl|c.ofl^^  IWPS^tffi 
virtue  of  the  el^t«)n  ow  t^  23fL  of  Qffoft^t  W§<^<^ffepP^ 
l?ppp  JBcJgn^cn);  of  ouster  yt^,4g^to^\n^JEag^^fff^ 
In  the, year  I82ft  si?;.aWcri^  an^^vi^l^Saf^^j^^ 


H^S^Ifr 
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gesses  presented  a  petitioD,  signed  by  themselves  only,  to  18S8« 
the  king,  slating  that  they  were  the  only  remaining 
aldermen  and  capital  burgesses,  and  were  not  sufficient  ^gmu 
in  number  «d  tobstlluto  Kl^l^e^ng  et  the  corpor- 
ation for  the  transaction  of  business,  and  the  ordinary 
gbVeiUtt^  cif  die  bdrdagh,  and'  praying  for  a  i/bv 
%feiu^i  )tf««fihg  fhem  and  the  burgesses  of  the  borough 
1^'ttfe  Mai  powers  and  privileges  as  they  had  before 
^t^dyed  tiiidef  ffle  cliarte'r  oFJac.  11  By  letters  patent, 
ir<?.4^^Iiirmigiesty  Ranted  that  the  burgesses  of  Sia/^ 
J6r^  ahotfd  be  a  bo^  corpoirate,  "by  the  name  of  mayor 
and  thirgesses  ot*  the*  borough  of  5i^tf2^(f;  that  there 
rfioatd  ht  (me  itfayor,  eleven  aldermen,  including  the 
ifiayoir,  ami  ten  capital  burgesses,  &c.  ai  in  the  former 
^rtc^.  By  the-  new  chai^, '  Hughes  was  nominated 
Ae  llrst  mayor  to  eontihue  in  oiBce  until  Monday  nesct 
liA^r'the  feast  of  5A  Lake  1828,  and  certain  commis- 
sioners 'were  named  to  administer  the  oaths  to  him* 
Thia  charter  was'  not  at  any  time  accepted,  and  on  the 
l^ritrarj^  vr^s  rejected  by  the  said  burgesses.  On  the 
Sfh'tf  Oehber  1627,  the  commissioners  attended  at  the 
k^n ISaH^  pursuant  to  notice,  in  order  to  administer  the 
oaths  to  Hughes.  A  request  was  made  by  one  Flinty  on 
b^alf  of  several  burgesses,  to  liave  the  question  of  accept- 
ifflce  br  Ti^ectlcm  of  flie  charter  put  to  the  burgesses 
theki  {)redentj  l)ut  t^e  commissioners  refused.  Afanost 
JdP  ^  largesses  then  present  retired  into  dn  adjoin-^ 
taj^  itjofei  wliere  the  'qitestioa  was  put,  and  carried 
iinahimoteTy,4hht  the;  chatter  should  be  rejected ;  and 
fliers  "Witk  plretoit  oft  that  occasion  a  majority  of  the 
bbrg^Sses  idf  the  borough.  Hughes  tJxi  aR  the  other 
persorti*  Tiaihed  in'^the  charter  as  aldermen  and  chief 
btii'gesseS)  nirifli  one  exxreptiob,  took  the  baths  on  that 
Z  z  S  day. 


I 
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day*  On  the  1 1  th  of  October,  Ht^hes  acilsiA  as'  mayor^ 
by  presidipg  at  an  election  of  a  town-$eijeaot :  forty-nine 
buraesses  polled  oxk  that  day.  and  then  (he  mayor  ad- 
journed  the  meeting  to  the  S^d,  and  then  again  ao- 
journed  to  the  23d.  when  the  'election  was  finished, 
262  biirges^es  out  of  820,  the  aggregate  number,  having 
pojlled.  A  me^tino;  of  the  burgesses  w^s  called  by  JFltnl 
on  the  11th  of  Qcfober,  when  thpse  assembled  again 
yoted  to  reject  the  charter.,  . 

The  affidavits  in  answer  stated,  that,  besides  the 
petition  of  the  surviving  aldermen  and  cfii^ef  burgesses, 
500  burgesses  presented  another  petition,  praying  that 
the  request  in  the  former  might  be  granted.  These 
petitions  were  notorious  in  the  borough,  and  a  counter 
petition  was  procured  by  Flini^  who  canvasseli  l(br 
signatures  to  it.  The  first-mentioned  petition  was  re- 
ferred  to  the  Attorney  and  Solicitor  General,  wno  ap- 
pointed several  meetings  for  taking  it  into  consideration, 
when  Flint  attended  >vith  counsel,  and  the  subject  of  the 

..new  charter  was  fully  discussed  by  counsel  on  both 
;sides,  and  the  draft  pf  the  proposed  new  charter  was  at 

.last  settled  and  agreed  upon  by  the  counsel  on  both 
sides,  with  the  exception  of  the  names  oif  the  pei^ns 
,w.ho  should  form  the  new  common  council,  and  as'  to 

^  that  it  w^  ultimately  agreed  that  each  party  should  send 

,  to  his  ]Vfaj[e;5^y'^j)riyy  cpiuncil  a  lisfof  the  names  o^  the 

rpers(U9fi|.prQpQsad^.^ad  llmt  the  privy  councii  should 
insert  the  namea  cf  such  persons  from  the  said  two  lists 

.  af  to  them  should  S€|efn  mos(  j)roper.  This  agreement 
vsa  Acted,  won«  the  lists  sent  in,  and  the  new'chaher 
afterwards  granted^    bearing'  date  September  0.  fffi27* 

..Th^  new  charter  WA^  the  same  as  the  old,  and  co|i- 
tained  nothing  that  wa«  not  in  the  draft  before  men- 
tioned, 


IH 
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-  tlohed.  excnt  the  names  of  the  common  counciV  and       18S8. 
some  regijilatlon  as  to  serving  on  juries.    At  the  meting      JTT?^ 

'  €m  the  8tn  of  October^  when  the  commissioners  attended       jmmH 
to  administer  tjie  paths  to  the  maybr,  there  werfe  not  above 
20q  burgesses  present^  and  not  more  than  100  of  them 
^went  into  ,the  adjoining  room  ijpon  the  cbmmitfsibn^r's 

\r^ksing  ^oput  the  question  ai  to  acceptibg  or  refbsing 
the  charjter,  and  the  charter  was  not  th^n'or  at  siny 
other  time  rejected  by  a  majority  of  the  burgesses.  At 
t^e  in^tin^  on  (he  11th  of  Odcher  for  the  election  of  a 
town-seij|eaixt»  a  large  party  who  were  not  burgesses 
atjtended,  and  obstructed  the  proceedings  thereat,  by  very 
great  violence  and  tumult^  and  by  threats  and  insult  pr^ 
vented  many  bdr^^ses  from  voting  who  were  desirous  of 
s^  4^ing,  and  fbr  that  reason  the  mayor  thought  tt 
necessary  to  adjoprn  {he  meeting  to  the  23d.  The  business 
of  th^  election  was  on  that  day  again  greatly  obstructed 
fn  the  same  manner  as  before,  and  also  on  the  2Sd,  to 

'which  day  the  proceedings  were  actjourned.     On  that 

'.day  the  election  terminated,  and  in  all  26^  btirgesstes 
voted  at  the  election'.  After  the  election,  it  Was  repre- 
sei^ted  tp  the  mayor  that  many  burgesses  had  foutid'it 
impossible  to  signify  their  acceptance  of  the  new  chatter 
by  vqting  at  that  election,  in  consequence  of  the  violetit 

/proceedings  before  mentioned;*  and  that  they  weref' de- 
sirous of  signifying  theif  acceptance  of  the  chatter;  a 

,  )boo)c  ^fis  therefore  senf  round  with  a' written- declktkti6n 
of  assent  to  tne  charter,  aiid'l^  i^edldent-butgesses  sAd 
100  non-resident,  who  had*  not  voted 'at  the  elecdte, 
siffiied  this  written  aicc^tance  of  theliew  Charter.'   The 

^^agsremte  pumber  of  bu'rgesseis  resident  lOid  non-iie^86it 
was,8^0,  of  whom  a1x>ut  TOO  weire  festdeni^;  islfthese  Sdl 

liad  accepted  the  charter  either  by  vdAng  at  the  elecnon 
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MOttL       M^  ispecifio  form  of  naoeptanee  i  an^f  tb^xefore^  any 

^P^g^         MteqM«roclil'«o^  abewipg  a  desire  lo.apqQpt  a  dyarteiv 

ought  to  bo  held  /isuffimoiH;.    Ti^^  possoos-  vhp  signed 

ibb-'dieckr^lioii'^iefe  129  rmdeotf  and  lOP  nppsraiidexit 

imrgoaseti    la  fact>  fhen,  tbn  <:harter  waji  accq[»t«d  by 

tfae^iiK^lo  qP^  definite  bodies,  save  one  indiyi^ualf 

and  a  majority  of  the  biurgonses  .resident  a]id.4Km-jesir 

/dent  TIm  othef  objection  ia  aqiiaUy  iovai^d.;  U  tlqiends 

endrely  upon  the  9tAU9Ann*c.20..^^^  wbiobpro- 

irides  that  bo  <Moer;of  a  corporation^  who  presides  at 

die  electioa  of  mesabers  of  parliaments  and, makes  the 

retmruy  aball  be  capable  of  being  elected  into  ^mcb  office 

for  two  suecessive  years.    jHitghet  was  iiot  elected  ioCo 

Ibe  office  of  mayor  of  Siqgbrd  for  the  presi^t  years  but 

was  appointed  bydie  Kinfj^  who  is^not  bouad  bg  the 

atatme. 

Cmmpbell  contriL  The  acceptance  of  the  charter  in 
Aia  case  was  absolutely  neeessary,  in  order  to.maketjt 
binding.  Suppose  tlus  rule  were  made  ab^utei  sad 
an  iafivmation  filedi  the  defendant  would  be  bound  to 
aver,  not  only  hift  appointment  under  the  charter^  M 
tbfit  the  /dbairter  had  been  accepted.  It  is.fhe.pre- 
rogfttiYOof  the  crown  to  grant  a  charter,  but  it.jis.tjbe 
dgbt  of  tbe  sub^tst  ^  whpm.it  ia  address^  to 
Mo^  or  to  r^iect  it.  Then  how  is  a  chart^  p^be 
anoepted?.  It  ba&been  contended,,  tl]^  ^^^RtSP?^-^ 
^bo  lelecft  biodies  nam^  in  the-  charts,  and.fof^^ 
Ib^  indefinite  body,  a^  choosy  to.  come  ii^^ig|^p^ 
'  AU  ^  Authorities  upon  *  the :  anbje^t  '^i»  ^coyfJf^Hin 
Bar  v«  .JP4«ipEW(y«and.ttf^  rasolt  of  tfiem.  .^,^^|iai^  ffie 
aeoepteace  in:  tbis^case  could  oi^y  bo  by..^.jsu|jpi$^ 
of  the  old  burgesses,  to  whom  the  charter  was  ad- 

^       ..,  .  -      ,    dressed 
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fli'esfled.    'Bat'ggfy  c«se  {a)  i§  difectly  id  poinu    Ilie  m*       fMM. 


^mMt  en  the  other  side  proceeds  ^ntin^Mi  tlM 
bMktfptioiif  tiiat  the  old  corpomtioti  i^ab  dissolved.    Bat 
ttM  iTBS  not  so,  and  thf s  was  not  a  -efaaner  to  pttrsmu 
nbobt  to  be  incorporate  for  the  first  titn49;  Thedairtsr 
^Jitc.  1.  redtes,  that  the  eorporatten  hud^tiaitedfftrotli 
l^e~  ImmemoHaf  t  <^nd  there  is  a  great  dtftMnee'4i»* 
t^een  k  new  charter  granted  to  to  e4d  eot^ovatioii  and 
H  chatter  of  original  incorporation;    Inf  TKtf  .j9£{9or,*4«* 
isfCMketid^  f.  Seaher  (*),  Lord  Afi«M/foW'<afs> '  **  The 
corporation  is' not  dissolved  by  the  ^adgmcnfis  of  ovstet, 
ahd'  subsequent  deaths  of  the  mayor  and  aidenMii; 
'tiibugh  they  are  without  their  ma^stracy,  duiir  e^nadt- 
tution  is  not  destroyed  and  gond;  their  fdrmer  rigbls 
would  remaih.    Would  not  a-fVeei<ien  of  Cdeknkr  still 
continue  to  have  a  right  of  common,  or  to  vdlei  fnr 
members  of  parliament  ?'  And  in  such  cases,  his  Lord* 
sh!p  says,  it  has  never  been  disputed,   but  diat  tiew 
bh£(rters't^vive  and  give  aeHvity  to  the  old  eorporaticM. 
^The  present  charter  then' was  addressed  to  890  b«r- 
'^gesses,  all  of  whom  had  rights  under  ibrmer  ehartMs, 
of  which  they  could  not  be  deprived  witbdot  their  as- 
sent.   It  fs  true,  that  the  new  charter  'closely  reaetfiblte 
theYortner  one ;  'but  the  question  i^  the  sataie  i&  if  tbiy 
Were  totally  diftrent   InsuiA  » ease itwo«ild  be  impoft- 
^  siBIi  to  say,  that  the  select  bodycoi^d,  by  their  acet^- 
knc^  make  ibe  charter' binding  in  defiling  of  dio  tedi- 
'%dhe  body.    Ttiere  hMno  iiuthotfty  in'  ffavoiir>  of  siMh 
^an'  6|$inio<i,  and^  rfeiason  is^  ikgaihslic;    At  ^'  ev^lft, 
*Wi*efbfe,  tb^  Coitnt  'iMlPnbt  ebkhe  to  M^  'a  dtfciaibQ 
'^ii[>on  motion. '  If  ah  atbefitifttibe  by  tbe  Indefinite  toBy 
<be  necessary^  tbfe  next  qoesifion  ^  How  Ae&r  dcMrttfte- 

(n) '  1  Jloff.  nep.  226.     2  Bftiwd.  loa  (6)  5  Pmit.  1870. 
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jraiir      Ji^.n^ir  4wrtMr  ahfiiU  Iw^  oHa^iAi iMiiii)0tdbii«di 
«M9lteg/the.i«3|^fiifr.tbr/bH«fa6|^  ham  kkparViM 

^liWtilm  £l  t9r^bo  Ccied;  <  lAt  all  'cmbts^df  UMCc|wrUp|Mr 

dropA  JA  and  ia^BVi  Mi  att  avoBi^n.  HeME'cbeaoMbf 
op  ih4^«illi»f  flMiii^  ofi  mmam^mt^ 

^oh  !»  iMed  |»  «ridM0t  dtlacf^^ldbaBifi^  SM^lwiH 

iMWcl  akace  tbfs  ciilem8\gBabiacL    Thep»'«{tq^AriWi\ 

^  jtUWilJm  o£|^  kg|9lat|iDecfaqu^-^as,.^at<tb0  sMii^ 
Pfirim  aiK>ifld.«al  fill  Ibe  oflBce  fot  twarsmatrnM^ymii^i' 
mi  tfaor^iappoHitawatof  JEfi^fat  toribe«flbiPofiiinKp#J 

.  t  t»dldrlcAniHAkB*.C«  J4>:^l!aQfej«ri6pwfc^ 

le  Jfik  jlbfi  govMdqnM  efi  tlie/<bdrMght|»i9rviM«tt9itp 
tiie; 'mayors  ten  aldermeoi  and  ten  capital  burgesses. 

By 


IN  THE  JfMtiJS  9iiL  Kimfa  at  SBOKGE  IV.  fifl 

4{!i)c»L'tbalr{in:>tln  oMhce  «f Wftavlr'pfMeMifigi  Ihd 

pfNM*4^i»ttl ligfati  fiirtlusr  emi  Mik&  oidf,  Md^y 
9if(iao80  f^f^tMeilk-oislenee  qft  ttencgqpbwmoii'  #6ttW 

■igoediibg^  «H  die'reraililBi^  ^MOibesr  of  tiift  dibfihite  m4 
gpwtnMbs^bttdifls iii' thd eld' wtt'pprattoii,  and'bjr ^W^ 
<|be4iidafiMit  haiy  trf  buijgMef ;  «  tomtt^-peticEofi  y^ai: 
piricpteiHSy>  AMnliBr  tamber^  who  eihid^jiied'  i9£of '^ 

l^ofece^the  attomej  afid  ^olisitoiAg^itiirflly '  &bd '  A^tf^d  ^ 

tbe  new  mayoivrand  tbe}iiii)Mr<dftcMf  4if^«^<^^ 
belonged  to  the  Citywn.     Each  party  sent  in  a  lUt  ot 

Th^e^^etrllte  «w«qipstAoetf^tiiiDkbaAnik  ^idttf"  4*afibr< 

l)Mft^>^dfrw1i)«r  i^hn&wem(febe1db^^  B6aiAlo|^ 

aipi)^AoiiP)4tofQtit6 rtU'cU^^  )r{|$dB  »kfctb«tlli^ 
llriiaVl  biweibbMt  a(fliblicfiittittiiig,lHnd  ikuriUf/dpw*^ 
quef|ii9i^^liath^iltdibi^  Be  aoMpted  /o|s  nd^  4nB  9ff 


.2Ci> 


riTa::^l:'e     .!*■*••        1    ^-^^  ^' thak 
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sudb  a'^pget^^vJtf^^d3ea»l^b^Bp;ad<tooBdi^dI^h«^lol^^ 
bees  thiiTscmcdopiiilbii  diBtilifaerefiinstibe.aitttOsepIo 
anoe^  but  Jthe  Jhode  ^j  pi»ykg>iit/d¥is/dlit|rfbhnwMI 
Qpesxi  '  'In  ^0De9al^r|l|e:Bicq[rti^Cfi£f ia jcl«cleilha^ 
pibttcd  byjtvidepDBT.cf  ac^ogiiqndefa  il^  teditb^iad^ 
deacemtbe  case  of  anew  ftsrivril;  aa  ^iifhaniohiicliwrlqfe 
Maniptt  a{)pfatB  by  the  affidsvlteio  ibia^casQ^iftfaat^^iifceft 
the  oommissioDCBas  ixoet  *oti  ib^i^BppoiatsAiSMt^mdh 
mmistGdag'ABoajiis^  .llierB.wasia*nieeliiig^^ttenfled')gi 
a  eonsidendsle  number  tjf  bu^gesae^  ^ .  Them  aaa  onh 
taadiotocy  affidbuFite aa  to  theiOi^eidi o£ diepenaaaa  tfwfe 
aas^BiUed^  and.k  appeara/tfaal:>aifiii¥day8'a&enRar(]a»a 
krge  meetiDg  was  coriiieiied  byviSiii^^  who  fQte4«iO 
s^eetthe  dbarter;  but  that.det^iaidatloniaaejQuneaaid 
was  not  binding  upon  ai^  one.  loEiiheni';  ^efitai^tti 
aiotwithatanding  aU  tbatlkfa^fiasacd,  tkerthair  mindMil 
a  Bubseqnentilme^iand  aeoept  the  ^aliaiteiw  (^iTiieMidM 
waalhe  next  atep?  \  On  the  Htk of  QtioUtithfsr^M^^ 
aoeetiag  Jbr^tfaeelection  of  ajtownHserjostit  ;iaatojyeiienf 
(deshsds  of  aitnndiag .  .if ece  rpteieoteA  Ajtiif iolffafiiw 
|{nnuit»  and  tl^teata^  ctfabim^etfiDg  was^ioqaaeqDtfMj^ 
adjottrned^  thcb  sacDa<nttulneiiv^tpittitied,on'thd  aatxNid 
day^f  the  eloc^on^^^aad  ac^aeaDodiUjonisiffidntrfaeGanie 
nenemHy^  M^iifyti  homiTai^.  M9  UrgesaiB  diAoacaiB^ 
volent  ihat:«katioe,.:  jand:bgL!th^.aoliiafaetaiedb  fli^<ao» 
at|itaniie^.lhei  gbafltt^.^.TheiaaffidAFihbigstjfttafcaaatiite 
dM^^fanf  ^itlu  Jdolant  siuk  bubiabafea  im^for^ptMbntf 
t^  .prteaedtqgv  nudky^au>reiiDf};tha[*>biirgchsdR>aahBld 
]iapQ.atlende4  inndutbilia  avlitieib  dedMijett^f^AaMBft 
was  handed  about  amongst  them  in  a  privatajnaaiM% 
>  J,  and- 


Vbt'Kfit^ 
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tf 'ih^Yiiwfeiitb^irBsite^^l^  the  dgnatamaf  UdtioiiH 
l^fdani^ 'beiiig^  ai aajoftly  sdihut  fa0<jgrv  ^mve- ttbux 
risttiMdrfin  thensamemttiUsh  The  chturttr 'Vas^  tbcf^ 
lfti»V'W^^|HMi'by'j^nmjoi«^'afitlie  «rhote  body  of  biur« 
IJiM^  - 'Xt^iS'Slocitlifet^  i£^B|inocceplaiicr «f'4i cbartcs' ia 
tO'^iMi  obcuiiMl  iar  dab  priyate/mkniievy.  BidaoK  mUb^ 
^p^atd^dM^f roadlikac  praotktsw  frhM  amy  bd  trae  f  but 
if:'dios6  wi)c»*«Kfth-  U»  deolare  tbeir  assieat  ppbiidy  af6 
dblerMil  VtOttr.«o  doing  l^  vioienoe^  I  kooirof  no  otbci? 
milMlebf  .iftbich  ibey  can  ooimteract  it»  but  by  BigsAfykng 
diecr  asuentia  |)rivat)&'  Wa  are  not^  therefore,  called 
iipdb  to  deoWe  that  aoo^Kaooe  of  a  chaiter  is  iiot*nec8»» 
mrfi  io»T  diat  aixtfpthaca  by  a  rensonable  oumber  of 
bargedMs  mftold^uBlce)  ialihoi^h  .there  is  much  to  be 
told  in  ikvoar  of'thflt'optiiiofi*  *  My  judgment  proeeeda 
iq^onthii^  tfaatin  idle  abBtaoe  of 'any  known  and  settled 
mod«'of  notifying « the. acoeptanoe  of  a  cbarter,.  tliai 
lrt)ucbwati>doDein'ldie-pi%fl€pttnsttirai8afl5c^  Witk 
ae^Mct  ^'  die  oibet'  objectioti  to  Hugi^g  titles  it  ia 
pavfeotty  dear  .^tfaal:  the  statute  O'.«tfo8«c«  So.  does  nol 
appfy:  that^nvaa  intended  to.prexent  the  re^eleetion  of 
0^(ltain:ooaporatevoffioets^'  and  xsotlMilyds  not  binding 
bncjdie  Grdsro,!  altfarnqghy  ^oobdess^  itr^is*fit.t6  ba  ttkm 
intn^xsihsidamtkin^iMhto  «■  near  pmsidiQg  xxffiocff  is  to  to 
i(i]ipirikitedJ:  aks^totfii  pi«i$& tune  when  £%A^  became 
mayair^  I  ddnklhiltTeiy  imi|iiateiSBL«o  this  dtte;  it  was 
nMmade'AgtoMttd  fortbe^ekation;  vmAr  laasauiohas^tiie 
lAdatiiB^iafiKfniiAathi  dad  tula inu 'obtained^  bayelMl 
fitadaaed)rdieiaUolai  off  the  lease,  teiti  sfippibsiad  viany 
iaataialtiacii^  I  think  diat  fdat  aide  shbold  iie  dtsehaifad 

|l«riin60itiu:.i;.  ,   h    fu  i  ./li.   *r ^  ..•■::    j.-.-.r  .    '.  i.  :*  .^.^i 

t  V.  Bayley 


nmmam 


BatixtJ.  I«n  eBttreiyoftliesattieopftiiaD; 
im  been  a  valid  aoceptiBee  cf  this  dwittr  bym  i 
rf  tihe  pctfKins  tp  whom  it  iwtt  addtcaawdL  Thei 
in  uw  cofponrtioQ  lA  ui6  tmc  when  nds  cSuutfli*  %9i 
gnntcd  18  DoC  sn  oimnitefiil  mfttofe  m  tM  ( 
eovQini^  to  to/ctam  cawctsn  vmxti  vss  &  io^n  | 
far  did  bofougfa ;  tikst  was  loat  dinodgii  liaglacL  It  m 
aoppoacd,  dial  tSL  the  righted  the -sarri^faglwqacaau 
SAVtfdMfikas  romaiii*  rot  oettain  pinpoatft  wlBlfli^gBli 
iMiy  matin.;  but,  for  die  miacondaetof  die  i 
in  net  keeping  up  die  governing  liodj,  I  aaa  of 
diat  it  niglit  here  been  dis8ok«d  bj  quo  wiMahiet 
diey  who,  at  a  meeting  lield  in  a  tnncdtttona 
at  fim  voted  for  i^^ectii^  A»  new  dnvter^  ii^gliC^tty 
probaUy  diaoge  ti^ir  <^ieo,  and  be  deiii««a  efaeayt 
mg  it}  wiien  iDfarmed  diat  diefr  piMl^et  niider  ftww^ 
cbartera  might  be  annOiilaied  by  the  dJuiaJallBii  tf  Iha 
eorporation.  And  aeooralngiy  we  find}  m  a  veiy  aMft 
time  aftarwarda,  a  minority  of  die  baTgeaaeB  aignHyiiji 
dieir  acceptance  of  the  diarter,  either  in  wridng  or  %y 
acting  under  it;  and}  in  die  absence  of  any  aulhoril)r 
fixing  the  mode  in  which  the  acc^tance  of  a  chlMirll 
to  be  signified}  I  think  that  wfaidi  was  don^  in  At 
present  case  snflleed  to  shew  an  acceptance ;  and  if  Ail 
charter  be  now  tlie  governing  charter  of  the  boros^ 
there  oan  be  no  doubt  that  I^he$  lawAiUy  hdMi  dli 
oftoe  of  mayor. 

HOLROYH  J.  The  crown  certainly  bad  a  4igM  In 
ittfigotuae  iMa  eorpomdon}  by  granting  a  now  ^MfMv 
ind  filBng  up  the  definita  bndieS}  wUch  had  bean  frf^ 
find  to  be  so  madi  rsdocad  diat  dicy  weA  do  loHger 
capable  of  disdiaiging  dieir  corporate  fonedook.    Adl 

when 
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vhpQi  it  Wid  .addrowiNl  b^iig  ^vfficieotlgr.  «hiini  hy;aQln 
iqg  ttoder  it*  WUb  iMpopt  to  tbe  <9th«r  ql^iptia^  I 
HII4»*iified  tl»t  tbaftoU  ftulw^ASI^  dimm^  «{if^  ^ 
fBf  apppiiiUiiMifc  I9  tlie  dovA  mutor  *  <i)ai|  cl)iivli|fu 
Vimim^  Ifyg^a  was  n^  ia.  Sttt^MfiPr  4ir  <^.yii»r 


•XiTXLSAALS  1»  I  ftririyrir  Morfliu  «Tbe.  .flcvixMtitlioDb 
i«peiii.BMpbi*^sitii(|liQii  Hlbflt  ibeji-iMiU  qo  longer  ptfw 
fioflB  liielii]iad(OB&  ^  A.onniQfiiliAik  TliBic  libertia^ 
ifid^^dp  Hv?  ant  bffiii  /i^iwl  bp^tlM  nfonk  knt*  otx  iImi 
contrary^  a ,  90W  duuPUr  ir«i  ipnMtodL  Xbe  ctomfi 
tlb^nby  recqgpiyd  tbe  baq^Mses  of  Si^gbrdf  as  th^ 
fi^cisted  before  and  cartaia  corporate  o£Bcera  were  nomw 
Dated.  They  were  not  the  corporation^  but  were  ap* 
pointed  to  execute  certain  datieB  in  the  coiporation.  Jt 
i%  tbeidbcoi  aaid,  that  acoq^tance  of  the  chaftar  by  the 
corporation  was  neceasaiyy  in  order  to  make  it  binding 
upon  them.  But  by  whom  wa^  this  ecc^ptance  to  bf^ 
declared?  On  the  one  band  it  is  seld»  that  acceptance 
by  those  named  in  the  chart^r^  pr  by  so  many  as  chose 
to  come  in  and  take  the  oaths  under  the  chajrter,  is  su& 
fieient.  On  the  other  hand,  it  was  contended,  that  nothin^^ 
short  of  an  acceptance  by  the  burgesses  at  large  woald 
be  suScieiit.  I  think  an  aeceptane>  by  those  naaaed 
<mijf  would  not  be  good ;  bat  1  am.  satisfied  that  acoeptr 
anoe  by  thcM  p«M>n%  together  with  a  imyocity  of  the 
burgesses,  was  a  valid  acceptance ;  and  I  do  not  mean. 
to  decide,  that  the  coBcurrence  of  a  majority  of  the 

y^l^VIL  8  A  boigesses 


488  r    ^^^,^>,mhf^^>Wmu,      ^ 

^;j~^     WAS  tb^peiQ|oD9f ^^.farM«9;liP  be^^afpfftwo^jf.fr 
^r^      may,  io^soi^i^  .r^V^ct^,  t>ei;wni«^iif8iM:,^lbpy  f^.ffettm 

%n  the  cooyepj^pp^  .i^jt  a^V;fiv;wtth?  m^^lPmfV^ 

assent  to  ac^^  ^4i^  K^^^i^^-^  fl'i^'^'f^''*  ^-^'^ 
fiqent,  .Hfi*,  .a,.f]ji?jpqtj,qf  M>Pi*>P/»eM^  ^ 
yoUng  at  ay  ^ec^qq,  or.^  a^  4«iljb^tp  ^cpf^fU^^tiqH  Jw 
vriMon^..  aspr^sed  ^clf,  assent.  Thtf*.  J(.  ^it)^,iP^ 
dered  the  newi  c^^il^  tJ^.gf^'Sft  .«l»f't«f  ^Cl^h? 
borooglv  and,  conaetmently,  ifi^^  if  «i^tle4  i«^«d«f 
it  to  tbex>%e  of  inayor.    The.  rule.  for,ynii>)6>nni^jwi| 

i^uuthimmusti.th^refore^bed^fchafgpdf,,, •,  , 

Aii]«  diachaEoed^' 

'  i  *..       J      M^  <»  J    i.'. 

'  ••  ^       '^    •    .  .  "  :.«>  ,\.'-;ni    -J 

The  King  against  The  Justices  of  Glamorgan^ 

.   SHIRE. 
By  m  cMial  act»   T>Y  an  «ct  of  th^  SO  G".  8.  5, 1.,  hr  itaikmt  tod  riASn^ 

tM  oomiMDy  of   XJ       ^  •.      *  .    .:   •  ',  -•  V  .  — .     «l 

pfoprieion  taimng  a  fiavfgabfe  Canal  front  Mfrth^  TyMw^  td 

to  maiM  the       ^^^  thmu^K  a  place  caHed  ii^  Bim^,  ^near  ttia  to^ "^ 

canal.aiidtodo    ,  ._'  ^     [   .p    ^,     •   .;.       ,   ,     .    ^\^^'''\      •  -iivi^i? 

ail  other  acta  which  tliey  might  think  necessary  and  convenient  tot  the  making,  lia^nmnn^ 
and  using  the  can^^i javil  thi^  |]ivir9fitiie[mBP«P(]rilia«tejif>i«V  e:|9dhMiriDi«illipg]Mlft 
compleung  the  navigabon  was  not  to  eiceed  8  per  cent  per  annum ;  and  in  order  to  ascer- 
tain the  clear  amoMt  of  the  limiu  of  tbiCkftTl|fifidn,lihe  Qin^myiitefift^uitriNaiMyt 
account  of  the  mon^  laid  out  in  ma|(ing  the  canals  and  of  all  charga  iocumd  before  tfas 
canal  was  oompldied;  aafl  Uw  H^  «^i^4btrWtf  diMIM{aMMiJli;  ttOiilMtta  fiJ^M^SVlPQl 
Stftlember,  of  the  rates,  and  of  the  cbprges  attending  tlie  supporting,  nsaintaining.  and  ihm 
the  said  naTigatio«^i  unU  tKMaceoiAiS^M  t^»?ta!dt^of*'iA?)^^  W^ 

OMded  8  per  cent,  u'poft  Wie'tnonty  Uid  out :  *  Hftft/uiiStkcr  c^]^^5^^fc3ffirw 

pabll^r«nd1!^the  c^ge  of  Adi'mde^g^l^mdg^  wm  ^^^^ 

ii««gortbecud,  ._,  J  g  ^e 

Cofdjffi 


of 
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fRUttS'lderfiH  WtiHdilea,''  a^  &mon^  otbers,  io  add 

ia^iti^  mia%  s^jil^  %he  cJdnii  with  ^mtfer,  ^c  xo'  mAkfe 
SyseWi^  «id^-  A4id  ^i-  \h<ise  ptitpdscs^the  cotapair^ 
WeAF'kMfdi^ea^'liQr  'entef  fato'iana  upon  the  laitds  or 
^H>biijb^  i^  J^yperton^/  and  tx)  set' out^  atid  asiceitaitL 
Sdi^paH^  tfaerebP, '&k  thdy  slioidd  think  necessary  and 
|>i^)i^rtertttHcSig^the'cmia}»'  and  all  such  oitber  works^ 
jUttiUstiBiy  'tMi^  \a}tintAtitkes^  ds  they  shbilld' think  proper 
and  nece8sary^%i^^eflbiti%/  completing,  niainteftning^ 
fii^ii^^j^£AS^fig  the  said  canal  and  other  works,  &c. 
Another  part  of  the  same  clause  authorised  the  company 
to  make,  set  up,  and  appoint  such  towing  paths,  banks 
and  ways,  copy^ient  for  tpwii^  baling,  or  dnuqringjof 
Soa&'or  other  v^sels  passmg'upon  the  saic!  canal,  and 
proper  places  for  boats'  and  other  vessels  navigating 
ngffsf^j  the^wwialrf^  tj^n^  Ji^  .prrpp^s  £^ch:oib|Sl^^fAtD  ,.3  . . .  ,  .r 
^jt^,^^tfapr,a(fltM8Sl^  *  :\X. 

serving,  improving,   completing,  and  using  the  canal  "              '; 

«d?)oilwF^(#ilriH^-'mf'puf«Qanoa'i  ^    '  "^  ' 
tau^'ikiMM:.f«dtjHifai^png''^''<ttuils.act*     Then  Jby  the 
lecigFYsa^  S0ct4m 

^'^1il^,'!r^<i(4v|(I  %  ^  ^domp^y; from.ihe  navigaUou  .!• 

^i!IW"iJ^vei»;>^^^^  1 

C^Er'itioneyt^jfiA)t>Mdte  expended  tnnx^  "   '. 

3  A  «      "  pleting^^'^   '^  -  »^*^ 


.7^  .1        OAiaCS  w  HILABY  £BBM 

,1^9^.  .pl^ng  tb»  MvigilioiH  aad  Ibe  jemeBl.works  rdafing 
J^^^j^  .theretQ^aiid, ift  definjping.die cKpenats  of  oblaiiiiiid;  dul 
.^otair'  Mt;  rad  in. ordsr  to  aaoetftBin  thenooimt  of  the  detr 
(rfj^MOAOAi^  {wofila  of  the  naidgation^  they  nen  tberebf  requifod  to 
«ftii8e.  to  be  entesed  U  a  book»  a  tmefuxxrant  •£  the 
la^uuges  and  exfienses  attewiiiiig  the  obtekiiag  of  Aeact^ 
and  9tl  money  lad  out  and  expended  fair  die^makiBg 
and oompletiiig  the  oanel^  aod of  all  ehargeB  andesp 
peoeea  which.  duNild  frost  time  to  tidie  he  incoired  oa 
aocouat  oC  the  ■aviation  and  the  sevisral'WDrka  thcMta 
-faebagings.pieviiina  to  aad  nntil  the  sane  dmdd  be 
made  and  somplefted;  and  they  were  aeqafared  inm 
Mkhaeimas  nezt^  after  the  ex^iratbn  of  two  yean  frma 
ibe  time  of  completing  the  canals  to  eaaseia  tnmaml 
partienlar  accoant  to  be  kept,  and  annually  nttde-iq^  and 
balanced  to<the  fiOdi  of  SepienAcTf  of  *(iie-i«iea  iwevrad 
by  virtue  of  that  act,  and  of  the  cfiai^  and  eapMics 
attending  ihe  ng^parting,  nutintainihig^  «ad  mh^  Ae  mUL 
navigation^  and  the  several  works  theremi^  behmging; 
and  the  fimt-mentiteed  accomt  of  <tbe  afaaigea  and 
expanaea  attending  the  obtaining  of  iha  act,  and  4£ 
the  making'  and  completing  the  aavigadon  and  dher 
work%  and  alio  every  auch  annual  accoimt  aa  afetemd, 
vere  to  be  laid  befiMie  die  jastieea  of  the  peace  aft  the 
Miekaelmas  ^natter  aesaioos  to  be  bolden  fi>r-  the 
ooQBty  neat  after  the  naaking  iq>  of  eTery  auoh  annual 
acoonnH;  and  if  by  any  ewdi  annnal  oooount  it  aboidd 
appear  to  the  jmtice&lbat  the  dear  profits  of  the  aaid 
navigalion  diould,  i^ion  the  averago  ^rf*  three  yearshthen 
next  paeeediog»  have  exceeded  the  rate  of  6  perioaiL 
apon  aU  aoch  money  aa  should  appear  by  the  fln*- 
aoanliDned'account  to  have  been  laid  out  and  expended 
-m  afcreaaid^  then  the  juatices  were  authorised  by  an 

order 
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to  be  macb  «t  tadk  iieiiiott«i  t0  tMdBi'  saA  i^. 
idhodoa  in  die  rates.  &r  one  year  thin  M»i  ei^  tn  J^TT* 
tkfiir  judgment  wimU  ibe>  eofieiBaQ  ee  that  tbe  oletfkr.^  «<rifp» 
frafits  of  the  nai^gatiaii  for  tbatyear  might  be  aa  «dar  Olahomah. 
8. per  eantk  upeotthe  mooey. which  «dioidd.>hy  ftfie  aaid 
IntdiBetitiiuMi  adcxisht  «p|Mar  ta  have  been  hed^oM 
end  cKpeidcd  as  afincsaid  as  m^t  be^  By  «  Mib^ 
eeqiUHit  act  oCthe.  S6  <jrJB.»  eaiided  ^  An  act  ao  aowMl 
an  lactof  Ae  80>  ASw^'  (aMtng  oat  the  title  ef  Aid  le* 
oliBg thatect)» .the company  were aatfaoiiaed  to eKtead 
ihejeanaliinnft  the  Sanib  to  the  Lonoer  Ltnf^r  g  and  it  wab 
tlMtebyideGhredf  Aat  the  eaitenaiott,  "vrfaen  oompleteds 
dmild  be  deemed  part  of  the  eanid^  and  all  the  powira 
.mntaJBed.in  the  etcited  act  (so  &r  aa  the  sane  were 
epplijcable)  should. eaclttKl  to  ;the  exkansion;  and  the 
eompany  were  antiioriaed  to  raise  e  aura  net  e>Eceeding 
10tiOQO^*l'forrthat  purpose^  fi>r  which  they  w^e  to  re- 
^tf^e  the  seas*  interest  aa  on  the  rasidae  of  dletr  capitali 
yi^8  per  cent.  •  By  seetion  3.  it  was  enacted,  ^  that  die 
said  ^sevend  works-  afiNtesaad,  and  dw  sud  emXtnwmf 
andadl  odierwotiks  wbataoever  ineident  4e  dM  eanid 
MaA  et^tonsieli  to  be  mude  and -done  by  vkUie  of  the 
said4^Ud;aet  and.  that  aat»  shonli  m  aU  tbiagscbe 
fibiflfeed.and  eompletfid-  authin  die  spHee.of  two  yeaas 
Qsxtjiifteirttbe  paasiog  torthat  eat;.. end.  no.pattu^.dke 
isaJddsiii  to  be  raiaed  ns  •«lereaaid;Bheiifal  be  >ap{()iadin 
;W.MF9fda>4e&f^«i;ith«  eiqMPsee:<^idoingTer:pMfoin* 
:Vm  Mff-^9^'  "^  wento.  eftrQ^»  whkh  should  aot  Jas 
.4im^^Ubi#»tllf  fiP^^^^  *we>yfliriw^  /  .BytUBStiM:^*  die 
fAjffipffiyweae  antborisedlilOvSaise  (tf  neeeaeary  for  die 
piilp<ms  i4>r!asaid)  aiwlbel^,sum.«ClIlMlort;!  bpt « 
tblstsnK^  aenaaedi.diej»r(qMAct)easwereiiptto<tQaiiB 
mo^  iim^A,9gT:.imt,^9Hifi^  ^iinrpiir8\teQn<0f  the 
.  ..>  8  A  5  directions 


748  -dJ^fefel^>ii»  «EfcA:<lYTT«ltt)P  3HT  :r 

,^^^^ .     of  thfe  t(ntipatty  of  'p^'^'^tote  cP  th^  AitA^  4MH«Mtf  bj"* 
0>tihji      .  virtae  of  that  art,  ail*  of^  l!h*  'dhMfi«fi§»M»^«4ftppttWte 

TDe" Justices *<tf  i    i         •  ^ 

GikttdROAK^    tnafhtaining,  tod  tr^iiig  ^h  MvfgMM^alid»«]^^  ^i^«mI^ 
**^"'        i^As^'theifeonto  ftfekm^gi  ^WAiri^  Jflte*^iwtf»l*f S^w^ 

MMaelhm  se^stoh»lSd4^;  arid^iR^i  tt^^«ijmg«tl  tdNi7 

8t(m  df '^961//  lli.-yOtf.'^^^%i  dldfttflflkiMSQljpJiMi 

dtfgetit  ^Afjrfglst.  '  At  tite  'MMsUfAet^'^uM^tifaiAofl^ 
18^,  X)Ae  2&'9UfM}iot^,  a  rr^^(ifM>r  Vili!MPtto^4^ 
dbjected  to  sonti  cf'tHe  €Siargieis'eompo^iiig<tb0^>MH^ 
it^m,  aftd  apfflwd  td  iiie  jMtitte^  td  «MttiIti^<4K«ua^ 
county  aAd  he  -paitictflkrty  bl^^t^>t4^'»  ddiaii^  ^ 
4t)0i^; ''^ich  6tmi  i¥a»  iitated  td^  ly^.^Mhl^Hfti^  by^illMl 
cbftlpal))^^n  Wideftfng  ahd^o^^ilgf  ^tbi^^lki 
.  wharf  of  Messrs.  Cnmshqy  aiUd^^^bf^^^^'Om  -pkmifii 
wharfs  for  loading  vessels  in  that  part  of  the  canal  near 
Cnr^  Were  Mttfaffe  Oo&rt  U)e'')^ltfbe^>:tfftNf'  'die  ^JSO^Ut^ 
btit^'tMn  the  KmfuW 4U(^liMk>f  th^Wbil^iOlltDriMd 
h  be  toM^  b^  tbt?  ««i  <of<|jfrri{KiMfeiK;>  fSfhk  im^w^ 
fifty.ffre  *fi%Cln  w1d0i^[i|3dri6^'cef^ 
any  ahd  Go.  Tb«  p^e^M^e^'oT  "Itoofgwdt/iiafid  dhi 
itrdWaed  )iiatt  df  th^  ^sel|:  ^kg^  Ateiw^wadii  tfMl* 
%ftaift  adjoiiiht|^,  i^iidr^'Morcr  »0Oi!fit;J4ii^VMbqMlHB 

«ha«  v^se{^^eottUI^^«ti|le  ii^  >]^'Ma<i|ioi|)0ivl^dkiil»- 
Itrnb&dMi'  diid  vdekys'fMrf)  lAtf^iJMilifl^ 
the^^c^fad^  ^re  e^n^todly'^dbiwftigl  •iTfata^Mghfidt 

^eaf^^n»p(alm^  tb^^llfe  tfknjKltijf^^VHl  (n^aaioDtfait 
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m^  iMWraieMrrfor  t^  ^niptMW  .of .  tlM» .  AKrigiaioa ,    .^^^^ 
t9:«}4e»  il«Ml.4«BBW.-4>«i(?a9«l4;/lpd.did.«oc4nliiigljr.      <w>iiw( 

4iCl  MUi9d Ati'^ilp  liH^^tiMbr^  4^P9>)^ ^bel^W  the  saim 

WinHeMiMriljru^spffQM  lipqi^iihfiWjOr^a  pf  .lyidcoMig 
^Mtimfmim'^f^  pan  of  t^e  ^^aUi  UpoB^the  i»^ 
amnati^m^f  llMt  aofDOWtfyt^focp,  t^  j|^i<^  th^y.  A9ade 
W:  .^Mtdqr  .4kiftl<  tbt  wd  apn  of  4^00/.  so.^hfrged  for 
dfWHWiJBg  wid.widemv^bf^  ^^^^  ^  ^o>8ai.4  a>>oual 
mmuBt/froifi  J4jkhfi0ima$  192AM,  Mkifl^a$  18S4 
abouU  be.fiKpttiw^tirowaiMd  disfdJawned  io  the.aqcoiuit» 
A  nite  msLbiii^iilfti  befo  obta^D^dtj  caU^g  upon  the, 
jutticM  of  Q^m^Wd^r$  to  ^hei^.  caii^^^wJiy  41  writ  of 
MitiMran.lbpi^4)nofe;ifaH«„  dicected  t^  them,  to  cemoya 
tb«  fordcr  HKlq  thi^i  Qoiyi^ 

,   1%e.i89ld3««HGS<w^  #»d  iZa;^!  Serjtii^ 

tMS^  (riiaiwed  w^90«  Tiie  sum  of  MO/,  w^s  properljir 
firofti  the  aoooi4P»t#,  bao^us^  the  coiopany  had 
amthorify.  ttodaflba  aet  of  parlMnf^t  tt>  diargt  that 
fiim  Jn..tha  «4^iints  laid  l^a^ft  tho:]asticas«  ^The.eXf 
|ita»ixfQ«rrad  in  wideitfpg  and  d^iepeojng  the  ;canal  19 
noteaidiafse  fttendnig  th^wnpfirtiiw*  iii|ii{|tamiDg,  and 
Mifig  Aa  aaid7«iiii|^;al)Q0.-aad  t^  .ai^ari^  woi^a  t^eva* 

oii)yiiMibe4n4ii4ed.ju»>ith9  a|3aoini0  Ifjd  b^e 
^ idsaToQift  [ It jsttvua diat  iIm^SQ'G. S*^pf»wf»:s 4be 
Minyta0gr  tOcdoiaU.^cts  anhiqb..  t)iqs§.JiWy .^^le^l^ffiw^essarjr 
iat  (iolar  alia)  teprpving.  th»  ^atg^ ;  ^>it  ^jf  .a^ctio^li^. 
4l»iKMOPCMi:4fily:0U9»  fiha(iM^tt«yMeg  ^1^  nMiih 
^  .^/»  S  A  i  tainingi 


i^««       Ijber,  and  that  aa  ^ffMn^e.fttfeendtog.  llie  HsprariM  dM 

.The  JusQcct  of 

Glamokgav.  capslm^y  i^alloifed  by  tb^4es9iQiist.lbe.iNMdii^^ 
113^  mpst.  tie  cosQfied.Jni  ^oofffmctipii^  to  topMyrcoiesU 
made  on  tbe  omal,  f^  iit  M9  jKimptotadiwdNtttbe afirtl 
act»  aod  eai^tepded  w^d^  tile  ^CMond^    S^epoatniig 
tlxe  ward^  the  footqpapy  .may  oMoleiMta.  wwbIc%  ifar 
t)ie  purposes  of  iiH^iiHail«ng  .wdiimlirara   lka4dd  Um 
of  cWl}  but  tb^.tiay^  qo  wlkoHtgrto  make-  a  n0ir 
caoaU    This  Gomtmctfoo  if9a>piit  Mfom  the  laaft  m  A^ 
tw  GfJoaMTxyiiviirf  ,QiMf.CHf>^         The  daepaifi^g 
apd  widening  wa«  aif  t»  the  iaereaafSddqUh  and  nvdlhf 
pro  taptQ,  tl^  foaldng  ^>ariKiiw  c^oi^tedadiptiiig il 
to  aa  wtb^y  naw  pmyps^  ^y  aUowii^.  yciwb  of  a 
larger  atza.  to  narigata  it    ThQSffCr«{S^;flihBira.dbavfy 
that  the  legisla^ui^  did  Qofc  inlkind  to^.  autboHsa  the 
company  to  niake  new  work«»  fo9.i$.  idirdata  thai  Aa 
e^Oended  Uti»  of  the  ciMial  to  be  made  Jaodbr  Aha!  JMt 
fihilll  be  completed  withUi  two  y^ax$« .  [JLo^  Vt9*ft^ 
den  C*  h    As  far  a$  the  qiieation  praa^oMd  to  t|s  as  eMs* 
cemed,  (bat  act  ia  w2k%  immatevai.  *it;4leIatoi.oiiIiy 
to  works  to  be  done  Sot,  the  piirpaa#  of  e<tmdi<gtha 
canal    The  qoqitim  before  the  <^it  isy  ifiil»  Whe^ 
ther  the  company  hfid  aMEbor^y  i(y  4h&  filat  ^aot  to 
deepen  and  widen,  tbe  ,canal:?  aflid^  a^eoodlyf  if  tfwf 
had»  Whether  the  exp^qs^  attepdiRgiweh  a  wdrit  ha 
a  chaijge  af^^xw^g,  ^  9aifttaiiw»i  «9f»ptFtiii»  .aad 
nsiflgtJte,qwal?X.  .t  '    ,c    /....   ^ 

Stf  .^PW&erfcWj  Qatpbtlfi  andiK^  conlA.  'Th^ 

(a).19£bif,  157.    . 

meanin^f 
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«iMltfgibf  tlili'^yitOI^  miMlie  ooDeeted  from  the       1S^8. 

^  The  Kiwa 

me  particHiap  ditosis  4m\y.  Tb^  company  «re  authorised  agtanft  . 
BOt  only)  l»/milka 'btit  to  '^impt^M  ihe  ^eatlal  ^  ftr  tHey  oL^^i!^J^ 
§t^^w»^dmijA  u^thi»'««kami^  and  things  ^h!eh  they  ^"'^ 
ikdl  tbiais  iwdMMpy  ftr  4M  teaUng,  attending,  pre^ 
llflmBgy'^^ftaprtnV^,  wmplttiilgi  ttnA '  uaing^  the  sakf 
tKOak:  imdf  dibiar  tftoriKu  v  •  Vhi6n  the  ^aHr^-spfatth  sed^ 
tidii^  wkkk  llittki^eafaiMift  ^'tii^pibfiC^,  teqmi^ 
daam  la  hgr'.yOArlyibeAM^  t&tt  dti^ai^nii'  »MfttatstfF  the 
daigw  and  Jmp&6m^  atteadtng  'the  joppoitihg,  mathi-' 
tiMigi  aiid'ttsbig  the  said  nArigatictoi  snd  diesevefd^^ 
wdrks  thewuntO'beioH^g*  Kc^  H*  most  have  Beetr 
theinteolioti  «f  the  legMatuI^  thdt  t^  company  sfaoultf' 
be  alleged' ^tbe"efifip4sas^  of  Mihose  woiks  wlmli  Aey 
wtn  eoablediby'^he'  first  ckase  to  make;  and  by  that 
wmAka»  nheyweM  kttthorised^  to  do  all  things  which 
tb63^  itightithMk  lieteSsary  fot  impronng  (he  canal. 
Ahhdttghithb  wotdiJM^^^oni^  is  omitted  in  the  fbrty^ 
si^'4MtiMjidU,-giiUg  A  liberal  construction  to  the 
weiAy  ctf*  thet  ^sMSon,  the  e^qptose  df  making  tti  lm-» 
pfO^vttiftat  wUch  Hie  public  -.engendes  require,  in 
ordif  weiiaMs  thenrtQ  hAire  the  fbH-use  dT  Vke  canal^ 
nu^kki  cMsidered  as  mi  expense  attendh^  the  tsing  of 
the«id-na?igatioh,  <1^ec(mse  >iFM]dat  such  improvement 
it  acfiid  not  be'^sed^fer  ihose  'public  purposes  which 
the'legUttuie  {mended-  '  iBsn/k^  J*  V  an  act  of  parlia- 
mant-gafeiA  pom^t  to^petsem  ti^  expelld  moniey -for  die 
supporting,  maintaining,  and  using  a  road^  diey  might 
expend  money  for  lowering  hills  and  filling  up  valleys.] 
Hm  fase  of.  HhA  J^  vr  3%e  .€diMlfrgemA^'^arud 
C!ompony{a)  shews,  that  though  the  works  be  new  in 


(o)   12  Eati,  157. 


I 


specie, 
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182S.       specie,  yelf'tf  tbey  fti^  Alt  tbe  tAOiiU^tii  oCfiM^ttSal, 
•""3"^    the  company  are  antbbrfaied  to  tiiaM'tBefar.i  "     '-* '  '^''  ■ 

Glaaorgak-  '  liOitt  l^irt^BOEiQf  C!/ J» '  l!Tib  cfast^^tfepcftfd^ apdit 'tte 
cdristrnction  of  the  act  of  psMBmtiH  of '  tbi^'  SOPffi'S. 
Hie  question  is,  ii^heCli^  the  Bum  Hf'^Offt,  yMA^iuS^ 
been  e^tpended  by  this  canal  cdohrpady^'ividetaii^Md 
deepening  a  pah  6f  *ther  c^kl,  :{s  to'^e'^ddBrayktfMt  tf 
the  S  per  cent  pt^ifits  dlbMd  td^theiri  upon  tbeir 
ofigttial  expenditore,  <!)if  Whether  iV^  ib'^fo  be  bihott|||hl 
into  the  annual  acootfdt  of  genefsS'  cna^ges,  At  eftsot  tf 
which  may  be  to  postpbne  the  time  at' Which  mredaedda 
of  the  tolls  for  naitgafiiig  this  Canal  m^  be  made  fer 
the  benefit  of  the  public.  Nowtflie'act.df  tftieS^G^a. 
incorporates  the  canal  con^pahy,  and^ghes  Ikem  a 
power  to  make  and 'Complete  H'  hatlgable  enial  wMdn 
speeifled  Ihnits,  and  to  enter  upon  'A^  lattdsr  ttrWf 
persons,  and  to  set  out  and  asceMain^sneb  pttrts  ttdreof 
as  they  shal!  think  neoessaiy  and  pr6per  fi»^ttiflAdi%#ib 
said  canal;  and  do  di  such  other '#brks^  maiteia^'ittd 
conveniences  as  they  shall  think  proper  said'  iKibaafcfy 
ibr  enectmg,  competing,  iii8Jii€aiMii^^''inipioiAti{|^'afln 
using' the  canal  and  odier  works*-^  Tbien  in  ittiodMr 
part  of  the  shme  sedlxc»i  the  compan;^  bm  to  4io  all  driw 
matters  and  Ahigs  iMitch  they  ^shill^  Ihifiik  nvefmoky- 
aftd  convenient  fbt  the  making,  extendiiig,  preMm^gp, 
imph>vrng,  'c(»)plet&g,  and  using  fhe-sald  au^^mit 
oAer  works.  T%e  person  wfao^  franM^-tf^  aei-didi<Mir 
even  in  thessteie  section  always  tm^^eMne  Ubgriaijtg 
#{th  reference  to  the  same  «ub)eet4natten'  Tbe  'vKfit 
tinpr^ing;  however,  ^ceDifs  twk^  iH^llUit  <l)sftts#44Mt« 
flie  legirfaiuit^  is  providlfRig  for  4he  ftSdiriNg  oP  ^  ottiali 
^heTorty-sh^  seetkm  previd^tim^«i8^AHiri^rMfli«f 

the 
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not  exceed  8  pw  ,fWnfe,  Wfl?  frt!«  --WWy  lw4.  Wt  «d     ^^^^^^ 
expended  in  making  the  same;  and  then,  in  order  that        o^amsi 

th^:^W9W^  .tf  i^tyy  .B'^g(^  «qiy  J^  ivy^ytaingcV  tl|o   d!AMo»n!lr-.; 
co|niaqfca5«jria^||e^,jjli,,^^^  rfj^^e^, to, qaos^  i^       •"'•'' 

ai|d.^  f^  fit^an^tag^  f^qjj^fgs  ifR^w^ed- W^  Q^ 

tl|9tmMr4ffiti«P>  9n^  tip  #f;ipffl^w^fct,  jlAier^UjO^.  W 
^^S^9ffl^  tp..^  .u(itil.;t^^^ia^.6h,9ll  be  made^ 
c^mgi^^m  Wd  Jth^y  «c?  ,»^S9.  i:^vwe4,  tq  causf)  .ai\, 
a^O^unt,^^  1)0  |)^^')lp,J|n^,i|eg^9lU»l^^.^d:b^ 
tp^tet  «9th.4^  Sviff^n^  ^f.M^e  r%U»  wUec^e^.orreo^crfi 
by  victuA  of  .;hat  f^  a^i^  iff^!^^  c^bjucge^.  ai^  f^pqo^^ 

n«ui«4l^^  l»90  jj^  $^y^aL  wpi:k$.  thejceuQtp  b^loi^Qg^. 
«4  tl#  fl|i^ti^:i8,.Wh%rtieR,.jhs,j§i^  pf  4qO/.is  jwn, 
iMH  ^>*^i«l>  ^,^«w  A^ll«»dipg,  th«  sOKfonU^. 

^W(iHf«iitt.flf»i^i  U^.^Qi.PWght  to  riE|Cifjveca^^i»l  con^- 
stWUfptiw;^  W4  po,c«Mftn«lg;  tbopv  J;*U|k.  tfWt  wha^r) 

dmm^  n§jp|fl^iyrfti?T.tJw.  WBHf'H^        pC.  4«  !»WJif, 

ih^Am^  »wg*$e.it,  v«vj?ar  $b»  ^gfetewivwy  ib^ 

««»i4^«ft^  «i,^pflipse,#!lt§n4jiiMf  tbeiisigg^sf  rt{p,capa^ 
il(itl)iil;rt^fi^fl|P^«^r^^'<cli^^  act^pf  parlia-: 

91^'V'ft  »'^i^»t'4^^W>*»fi^^'W;W4d^l^flg  an^^ppfBRK 
i|^<rf'<3t)ipca^s^.iv;9^;an  jimit^ne  «t.tU  ];«q9e#.9f.lH 
p«cg)9is^.^h^  iiaTnga|?e4  itf.^  31^.^e(^99Wg{^af  <^^^ 

«,/i%  have 
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192S:  have  beea  admktedi  md  th^  wid^ii^'WM  covvfmciitf 
fdsok  fin:  the  osiog>  of  ^e  aioAl,  fay.  rflowihg.  f^doolk  to 
pMs  each  otb^f  in  tbift  part  of  th^  canal  which  di^ 
'gLTi^roah.^  eould  not  otb^viffd  Mat^efiHtDd;  diH  1 09h  thanfim^ 
orc|>iii{on  that  the'expeDae  of  llte;idAeiwig  and-^aepan-* 
log  may  fairly  be  ^eoosidewl  ab  ^^e^se  attwdi^g  tha 
u^ing  of  tbeiBiiaiL  »d)  tfa^^v^  IhalUwAs  an  aqMpie 
which  mghSi  be  broiif^  into  ohaige.  ni^tor  j&is  act  af 
paiAiaiiieBt,  and  that  it  ought  tp  Jiave  beei^.idhHtfed  by 
the  sessions*  This  rule  mus^  ihereffKe^  bQ*mde;ahaa« 
lute. 

Bayx-ey  J.  The  canal  oo^spanj,  in  th^  ^rst  kaum^ 
night  have  niade  the  aanal  aa  wide  and  despaa  tfa^ 
have  noiw  made'it;  and  I  see  no  reason  wi^  Ihey  wagf 
aot»  at  this  period  of  time,  mab^  it  wi^wapd  deepar« 
if  that  be  baoeficial  to. the  pubUcv  By.wi^fWg  wd 
deepenbg  it,  they  enab^  the  pabl{C  0  nifjc^agrealv 
use  of  the  xanal;  and  tbe(y  th^pr^fe  arfi  dai^g  nn  lacl 
tsndiiig^  facilitate  tt^  nse  of  tfeeo»ai|U 

.fti4eaii>^ntai 


m!^  nth.  ^^^  ^^  Oliera  9gmst  JoMsa.     .. 

The  Conrt,       ^HIS  was  an  aaioD  aminst  tha  defendant,  as^tt^  Maih 

in  an  action  JL 

brought  agalttai         shal  of  the  King's  Bench  prison,  for  the  escape  of 

the  Marshal  for 

an  eKape,  com-  one  Roderick  Hoeward  Burnel^  who  waa  ^  \prisono(  in 
officer  to'pmnit  his  ciistody:  upon  mesne  pj»>ceis,  baw^g  been  comantted 
S^S^to  to  the  custody  of  theMar^hrf  by  one  of  tha  Jij^ges  rf 
Shabe^^'  this  Court  when  brought  before  him  by  habeas  corpos. 
uidthe«om'''u  ^  ^^ ^^  ^^^  ^^  obtained)  caUklg upon  the  defendant  * 

titnrindoTMd  Upon 

thereon.  '^ 


Jowii* 
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ii|ioniictiee<rfthetttl»^tobeg(v«R(oM»ik«loti^  »d  ISM. 
the  d«dc  of  the  papers  of  the  Kin^  Btneh  ptiiBon,  upon  ^^ 
notice  of  the  rule  to*  be  ^veti  to  him  or  his  deputy  thevei 
to  shew  eaiiBe  why  the  plaititiffii*  attoriKy  shoidd  not  be  «t 
lihev^  to  inspect  and  telte  ft  copy  of  die  writ  of  hubees 
oorpnsy  and  tetwa  thereto  annexed,  and  the  oommlttkar 
of  FutOeriek  Bm%e^  indorsed  thereoa^  bow  &i  the  custody 
0f  them  or  OM  ^f  them.  Thi«r  nile  was  obtained  upon 
sm  affldaWt^  stath^  thiit  the  pUintf  cmM  iMt  ssifUy 
proceed  to^fial  whhoat  harWng  saoh  ins^ctiott,      ' 

Sir  James  Scarlett  and  Campbell  now  shewed  cause. 

Thia  Is  a  nile  cidling  upon  the  defendant  Xjb  prodace 
<fv{denee  against  himself*  In  Cooper  v.  Jones  {a\  the 
Court  refused'  to  compel  the  Marshal  to  §)e  of  record 
ft'writ  of  habeas  corpus  eum  causft,  by  which  a  person 
was  committed  to  his  custody  in  execution ;  and  it  was 
there  sa&l,  that  such  writs,  wiA  committiturs  thereon, 
h«d  nev^  been  filed  or  kept  by  the  Court  or  any  of  its 
oflBcers,  at  Westmhvahret  dsewhere,  except  in  the  ottoe 
iX  the  derk  of  the  papers  in  the  King's  Bench  prison ; 
but  that  the  writ  had  always  remained  as  any  other 
warrant  naturally  would,  in  the  hands  of  the  o£Scer  to 
whom  it  was  immediately  directed,  and  whose  voucher 
or  authority  fer  the  att  of  d<dtiatiing  lihe  party  it  pro^ 
perly  was.  It  is,  therefore,  a  private  document,  which 
the  officer  has  a  right  to  keep  for  his  own  security.       ! 

•  Jl /Wfotti  contra:  Where' the  Court  has  jurisdiction, 
it  win  compel  the  prttductloit  of  any  paper,  in  order  to 
dfectuate  the  purposes  of  justice.     Now,  in  this  case 

the 


YS*  •  '•'  ^  ^'  -'^A«]gS'^ftj'HHf A«*  ^'fiia^f  - 


T    -.^1 


Fox 

ngainti 
JoMxa. 


Is2j^«  the  defendant  in  the  original  action  being  broogbt  befiMte 
a  Judge  by  a  writ  of  habeas  corpiu,  was  committed  to 
the  custqdy,o(  the  defendi^t  as  ih)  officer  of  ^s,(^u|. 
It  IS  nece$sary  to  aver  that  iap(  in  the  de^aratjon^iMid  if 
the  proof  does  not  correspond  with  the  allegation,  the 

ffjii  ifn  hpm^.  tp  ptfldi^e  ^^idqeui^^itf  (a(|)^,^^  wi 
tb^  purposes  of  lujftiqe  i;9qujre  ^tj^t  jt^^ipl^in^  4k9^ 
b^  p^;c«xfitt^  tq  io^pi^Pt  4^  dofjpp^l^ffo^ 
qjrdtx;  to jprevj^  4  npx^sl^|t;^  a^  l^t  bjpu]|g459,,^e  Coifvl 
will  coDipel  its  pcodiiction^  _)[•.;•:  \  -j 

Lord  Tentjeroen  C«  J.  Th^  rql^  t^o,.t|tMi  cafe  ffpij 
calls  DpQA  th^  Marshal  to  pem^ijL.the.pjl^ii^t^^ttQniify 
to  inspect  tb^,  habeas  cprp^$  ^p4v<^  rcpnuQittitifr*  '  Ii| 
Cooper  V,  Jotffs  (a),  tb^  Jfu^^  qaj^  ^qp(09»  t^e^^arsbi^  tf 
alpSlQ  of  reco^  .tb^  writ  .of  rb^^^  xuffpqs.r^d  vcifspcT 
inittitur,;  and  tber^  b^ng  i^),4Qst^qfe^oC|af)jr..f^ 
stnimept  having  been  ^led^  ^.^:^pQgd,  ftha^^pf)^.^ 
discharged.  Now,  as  it  is  clear  that  the  Marshal  or 
hi^  officer  may  be  compeHed  to  prbilape  the^jg.docn inputs 
at  the  trials  I  iiavk  justice  teqnrres  that  'th^  ^laintfl^^. 
Mttomey  should  be  permitted  to  irtspect  thtsih,  in  oithsr 
lo  ad8|it-tbe  ^legation  in*  his  idedaretien  to  tbe  pttMift 
Thia  rule  nusW  thetfeibre^  be.made  disoluft.  -- 

.   .1   .1'   ..  'i.^.    t/..;-i      ...1  .Rule ^bsohalBb- 

,-.:—.  .  •-...,>►.'.     M       \  '  :r    ^    Y 
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ISfAtTBY  arid  Another,  Assignees  of  J.  Ellil,  fi 
' '  Bankrupt,  against  Carstairs  and  Ottiers.    , 

-Jill   ,u--.';     ^    ^^\^d.^    I.    .■■.-..      ^ 

'A  ^teaCjiilPSl'ri)^  tjie  pAilntift;  as  assignees  of  Jl  Bliti  -^tpt  cmA 
^  •   ft)  recover  18(?1?.  Ss.  10(£,  being  lihe  alleged  surplus  Co.,  buikcri, 

r  •      -.      :  -.     ''^'      »      .  .'.  1        1    t        t'*    who  held  §•- 

br  me  proceeds  ofr  cdrtain  secunties^  placed  by  the  curitiaforanx 
BluikraptiEfi'//,' before  bis  bahkrnptey,  in  tbe  hands  of  might  bMom^ 
iHessts:  Kmsin^an  mA  fcb.  bankers,  beyond  the  claim  eSSw  foTSdi 
of  Kensington  and  Co-,  and  which  surplus  had  been  re-  ^^^^^^'* 
oeiyed  by  the  defendants,  in  their  character  of  assignees  S^"*2j,jg^ 
of  Kensington  and  Co.,  who  became  bankrupts  in  the  year  «J» « > 


by  bim.     BUIs 

161Q.    The  declaration  consisted  of  a  count  for  money  ofezcbaoge, 

1  sccepCcd  by  jt, 

bad  and  received,  and  also  the  common  money  counts,  fortfaoMoom- 
a  count  for  interdst,  and  a  count  upon  an  account  s.  and  Co.,  *' 
stated.  Plea,  the  general  issue,  and  nodce  of  set-off,  Tnth^S^S^ 
upon  which  issue  wks  joined/  At  the  trial  before  Lord  fi,^i^^^ 
ThUerdefi  C/ J.,  at  the  London  sittings  before  Michael-  ^•^^r  for ' 
»''••'         •'•;•'  ^  ■    .  *  •  '■  notes.    A.  be- 

espM  b«nkni^  and,^.  H*  an^  Co«  fiptfftd  is<Q  a  dae4  of  comporitoi  frith  thtir  icYeral 
drMftbrs  (ihd  anigneess  t/tj,,iu  weR  as  JT.  and  Co.,  being  parties  to  the  deed).  Tba 
4md  noMi  that  ^-fM*  and  Co.  bad  become  indebted  tp  TarioiM  pereoai^  and  that  sereral 
oiUie  creditors  of  the  copartnership  were  holders  of  bills  of  exchange,  as  securitici  for  their 
6fifU  ^^nn^  io  Ulan-  fy  iht^mi^toparlhenfiipii  mjud%  were  diawa  bji  oriMi,  or  accepted  or 
indorsed  by  J,,  and  that  the  proviMons  proposed  to  be  made  should  be  accepted  by  the 
dHl^tfTf  of  tho  4opaftefn|iii»  «i  full  jIatiitutioB  of  ttMb-  dcfals»  aa  «ttll  against  JE.»  JET.  and 
Ca  as  ikgainst  the  estate  of  J.,  in  respect  of  the  taid  bUls  ofesdignge  dnatmy  •ecepted^  or  m« 
dofwd  bytkem.  Bj.*ckbeit.ti«3deil,|M«Mdtoiiit  e«pnMiy.«el4asad't6  £.,  B.  and  Ca, 
and  to  two  of  hvi  sureties  therein  named  (but  not  to  if .),  all  bills  of  exchange,  and  ooTenanted 
toed«llttrti^  iai*<he  hands  of  the  trustees  (named  in  the  deed)  all  tuck  bills  of  eichanga 
drawn,  accepted,  or  indoned  by  the  copartnership  of  £.,  H.  and  Ca,  or  by  A,^  and  all 
tmch  other  bills  of  exchange  i^  Jthey.  the  r^pective  creditors,  parties  thereto,  then  held  ybr 
fAe  uveral  Mu  due  and  otvifQr  to^hhiF ritiiedivety  from  the  taid  copaHnertkip  ef  E.^  H. 
and  Co.  IT,  and  Co.,  in  pursuance  of  the  deed,  delivered  up  to  the  trustees  named  in  the 
deed  the  bills  of  exchange  drawn  by  E.f  H,  and  Ca,  accepted  for  their  accommodation  by 
A.  s  >^od  E.t  B.  and  Co.,  in  setUing  accounts  with  the  assignees  of  ^.,  deliTered  the  bills 
to  them,  llie  claims  which  JT.  and  Ca  had  on  A,'9  estate,  for  cash  adtanced  to  him, 
were  satisfied  out  of  the  proceeds  of  the  securities  deposited  by  bim  in  their  bands,  and  there 
remained  in  their  hands  a  surplus,  after  satisfying  those  claims :  Held,  that  the  composition- 
deed  did  not  extinguish  the  debt  due  and  owing  from  J.  to  X.  and  Co.  upon  Uie  bills, 
although  E>t  H.  and  Co.  were  released,  and  therefore  that  X.  and  Co.  might  retain, 
in  Mtislaction  of  their  claim  against  A,  upon  those  bilJs,  the  surplna  of  the  ptocceds  of 
the  sacuritieB,  wUdi  icmaiMd  u  their  handa  after  tatibfying  the  balance  due  to  them  for 
cahadTMiced. 


Maltby 

agaitut 

CAattAiMi 
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1888.  mas  tenn  1822»  a  ▼eacdict  im  Um4  ^  ^  pUMMiflk 
subject  to  the  9pinioii  of  tbis  CcHirt  on  t^  folMmg 
case:  — 

On  the  4th  SqfUmber  1809  a  commissipa  of  bankrapl 
issued  i^;auist  J.  EUUf  late  of  Lmdtm^  lead  oievdiaiMy 
who  was  duly  found  and  dedarad  a  bffp)m|||(^  and  Ih^ 
plaintiffi  were  assignees  of  his.  estate  and  effiscts  imdir 
that  commission.  On  the  23d  JTif^  1812  a  wwniBSiijn 
of  bankrupt  issued  against.  JToAnPooj^.  an^  J^Koh 
sington^  S^/an^  and  Adarn^,  of  Jjmiot^  }mnk«%.  wi|o 
were  duly  found  and  declared  b^Akrufit^  a^  li|e  .4^ 
fisndants  were  assignees  undav  that  cqBim|ttk»u  . 

Mr.  EUil^  prior  apd  up  to  the  period  of.  his  hai^- 
ruptcy,  kept  a  bankii^acopunt  with  M^rs. ^Kgwf^ngfcja 
and  C!a>  who  were  in  the  habi(  of  ataking  advpnoaa  of 
money  to  him,  by  way  of  discount  and  otherwise.  Ab 
a  collateral  security  to  KenwfgUm  and  Co*  for  my  ddbt 
which  might  become  due  from  Eliil  to  themn  either  with 
respect  to  transactions  between  them,  or  in  rej^pact  of 
any  bills  bearing  his  name,  of  which  they  migh^  Ig^  aiy 
other  means,  become  the  boldeo^  £ltik  bom,  tiaee  la 
time,  paid  to  them  variotts  bills  of  enAangfii  and  ala% 
by  indentures  of  lease  and  leiaas^  dated  t|ie  8«th  and 
27th  June  1809»  and  jooade  between  JBOilf.^  the  oae  paxV 
and  Messrs.  JCmsi^^Safi  and  Co.,  of  th^ot|iei:patl^/»iS{|K 
conveyed  certain  property,  beipiigiog  to  hiiDj  to  £» 
SMg/onandCo.  The  dead  aotaincd  ail  ppoperpowqg 
of  sale.  At  the  tiaie  of  JEUiPs  hanknayty  these  wmm 
cashrbaiaoce  due  fion  ham  to  JTawngtwi  and  Co..  to  the 
aaonnt  of  8574/.  Is^  and  at  that  time^  b^de  the  pro- 
perty oony^ed  by  the  before-mentiaoed  de^  of  the 
26th  and  27th  Jime  1809,  the  foUowi^  bills  of  ex* 
ehaaige,  whieh  had  been  dspoiked  with  them  bj  iS/tf 
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M  m  g^Mral  collateral  security  to  die  same  extent  as  1828. 
Mble  inentioned,  remained  in  their  hands,  viz.  ten 
bills  draim  by  Mil  upon  and  aco^ted  by  Slaie^  and 
<Mi6  biD  drawn  npofo  and  accepted  by  Q.  Lewts,  Sot 
9M&  TSfcy  bat  none  of  the  iaSA  bills  having  the  name 
tt  Eg^tarigtf  Bai,viAO>.titKre€ftk.  EBilym  in  the 
huMt  oTaeeeptilig  bflls  ibr  SMeffy,  Hatt^  and  Co^'s  ao- 
MRMBodttidn,  and  abo  for  vahie,  and  at  tbe  time  of  his 
•nlbne  was  tuidar  aeceplanees  &r  omne  thah  1B0,000C. 
At  tiA^sMonmiodallod.  JSdof^,  Rati,  and  Co.  had 
MgetiaMS  dMse  Ulb  to  a  consideraUe  amount;  and 
Jitimon  and  Jfemtf  of  Broad  Street  became  the 
flMdert  tof  sotne  of  these  bib,  amounting  to  UiiXM^ 
wiidk  diey,  before  the  bankruptcy  of  JUZS;  deposited 
wMb  Messra.  KenungUm  and  Co.,  who  were  their 
iMters,  as  collateral  securities  fer  their  own  notes  of 
hand  discounted  by  Messrs.  Kemh^tan  and  Co.  All 
^demands  which  Kettstngtan  and  Co.  had  against  ElBl 
OD  tiMsacllons  with  him  were  satisfied  out  of  the  pro* 
«f  the  property  conveyed  by  die  deeds  of  thh 
tad  27tt»  Jufte  1609  (whidi  property  was  sold),  in 
Act  yetr,  «fter  BUiFs  bankruptcy,  by  the  pbdntift,  who 
ipl^iad  to  KendngiM  and  Co.  for  4eir  consent  to  sdU 
Ibt  iS&OOLf  whioh  tliey  gave  on  condition  ^at  dl  tha 
piotiadM  AMtd  be  paid  to  them  on  SBrTs  account,  and 
it  was  so  agreed^  mid  they  aoeordiiigly  reonved  the 
diqposit;  and  the  plaitydlF  Mattig,  afterwards,  on  the 
ISlh  J^l  1S18,  paid  to  Kensington  and  Co.  out  of 
tke  Said  proceeds  40002.t  which  overpaid  the  cash'ba*^ 
knee  due  to  Kensington  and  Co.  by  425^  IQs.  The 
defendants  liave  also,  since  the  bankruptcy  of  Kensing* 
Mi  and  Cbu,  that  is,  in  1814,  recaved  the  balance  of 
tiicf  said  proceeds,  aittlAey  have  also  recaved  ftemtlie 
Vol.  YII.  S  B  parties 


MSa  ptrtits  upon  the  biU  aoeeptei  bf  d>)hA  a  ttlter  ^m 
ofegSfr^lc  Id.  :Tbe8am8iOT0m9dri)f«iiaAd«fBii^^ 
beyottd  \rhat  would  be  MecMny  4ft  sfldiiy>tlM>iC9udii» 
bidAQoedtteJtom£|W:tts«foveMMl(  MtotiortitgiiUie^^ 
twal.  Bs.  lOd.1  md  Wliidi  iasl^tndDtbniri  ^-mdtL  i£ 
196U.  9t.  lOd.  tha  phtiiuSffs  BO^Vtib  nietmiMrAky'^m 
present  aftdon.  Tfag  ddlbtJdAU  uimtbd  Q^n>^8gii 
ta-retaia  that  nun.  in  v^ispaiAi£i  Bt^^daaa^^cMafm  dil 
bilk  or^fltchangci^depositedilis  af^ranatbyi^Amidbviii 
tfiM^  «mwdiD9  tbttir  amDtati  /vBriml  id  jBBaS  Ctftnt 
femtiig/tm::  andc  €o4  w«pe  the  bdnkOT^ofTgAltecpviinl 
HibiM,  Md  IiaddttcboitQA^  .4^l6i^kd«  i<awtfillwi| 
{Utomissoty  noteft  o£  hifid»-seaariiigi  Aivn^xilttnikif^iDd 
iMmmt,  by  wa^  d€  eoibilflnd  «raM%/ UHk  < 
to  a  very  large  amount,  among  which  were  1 
iBg  to  the  Bum  of  18,aM&^  down  %  fiBotai^  #tl4 
mid  Qo.upon,  aiid  aooapted  b>^  Af«r.  403^^ 
Jftvfit^  fiiiled;.and  at  die  tone  bf  lEttfffe  btoUhptoy^M^ 
«i^dB  and  Odu  hdd  «he  amd^faiU^  aoKpladihgrs^riDAr 
dS^SHOiL^  as  a  odllatBral  aeoantjionr  iittilte 
flBCoimfe  Aflxr  JSWb  faukri]pt<3^,,£ai^£r^^  JiM^i^ 
43o»'  beoBine .  embanraas^  in  tfaoff  (ntcmaihi  irfd%  •  ^tfUl 
iiuod  it  Deoetsaiy  to  asake  an:jtmHi^bfltt#Db(widEilMt 
AnsAtordy.  tmd  imongBt'dniii  tfeitetJCbiabqptoffiauigiiOoD^ 
ivho  tttvB  credttDi^  wfma  thfe  ibilh>8*.  feU^iiy  -tliihftxJB 
nfrrasa&SL    The  jHaaugHiient  :aiiiinadfeJww|  ehnaaBbinto 

Irdiafanifia  wmerrpaeliari^a^.-mridar^lj^ 

^Odlte  ptXSQQ^r  •.''     •■■.'7     •:  /if!jl>?    10^    •/'{^^ 

•  .  Th#.d^  purport^.  Ia>be  w^^ktynmiQmi^ASkth 
iM0^  49tim  JSfi9t0d!3f^  ^fWfist^tbmmTgHAoIemU 

iv    I  .  ..   b  of 
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cfL^MAn^  >CfiRtf»  >Bxa  Co,  of)  tbe.fiM  pavt;  iitfter 
jUbvbra^^  t  JSiripslftiZMnmv  md  ^wroral  other  pec$ans»  the 
4ii8j^et&oflbttMe9tftt«0ad^ctoiofuiMbme^J^  aod 
dMoiSi^Mr^flliduit  tfine  tbfttdcvDplSt  of  tbrseotad  pint^ 
lA  Nkmtr^.QiL,  HMfiffsmkj  Md  seteril  othet.peri 
Miis)^<biuihmnm<tbe^lgr  of  JDuHiiAf}^  i^dielhiid  parti 
A^jAdfend^d  bbkfeolid  At iPvIUr  tbeiyouwgm  both  of 
ibt  tktf{\fo&  lamdimi  iterdutfMto  and  Qif)aMlen^  ofrtkt 
fiimikfmiftt  iBJ5£i)tto%.of4h6  fi&b  pluri^'  8U  J«/r«  Ji^ 

iMospv^'^i^'^sevBM'pm^i^^  of  the  ^auta^* 

fanaeixiig.}dkcd^,ffiiif&s^  T.MaUhfi  T.Hi 

ifiuamgifif>9ti&'SiammH  ^mffimts  d£  J^EUil,  of  tl* 

Boi[»^d»C^J9a/^^tiia  J^vJ^  wMi  the  fiAid  A 

iSritffi«E)i^dhj;i^  dilabbhed  ^oopartaetdrip  Ar 

iii^iUiij^jikihetyi  flod  thifcithiqf  had  heObmt  eiltUed^  to  a 
gtw614iiiJfl^oc£  Uiiiii%^j^^  in  2)MfftiM%  and  ift 

lraa<^a\6th9f  plaoidB,(b]rmt[ie  of  serend  kasie^ ;  and  ijbat 
iQiCQ^Urjliieni  to  carry  oiii  lth&  mmitig  concent  tbc^ 
'Bodanii9<indflbl»d:aa^'yartous  )pttBsaais  m  laisge  tutaa  cf 
joi&^0ir  ttjooaM  b£>tbat  peatnodbip  of  Ettsieriyr  'BM^ 
aDdiGb.  i^r^dd^at/ca^itUe  pfaymnpft  ctf 'tli^xitoditoni  of 
4faftsfHr«di  pmt  ibkidaol  tmroBBoottd.  ThatJBatfer^ 
oHfa^ahd  €k^itmlkk^Wfk^ylf  18b£^  as^giied  to'EkfAy 
^WAokif^  b^  4toys<«>f'iDiDl^age,  tli»  prqmSaear^  coiti|ifi8eijl 
Sn^he  tfiAhe-lelufaBf  pait:oFidu^fldd/e<tpaftmr9h{i^  pAiL 
pertyi  for  securing  the  repayment  to  hfarof  ^IMOR^ 
^iii&b^ML>bem'lril^aliecdcii^  {Mttit^i^hip; 

Jdut'^tt^-tlto  4th  dfjb^  1^06^ 't^^^  bcf<^tte 

4iaillait«i^^M4;4i>4lleiriifiM^ 
lo  3  B  2  carried 


CAMHGQft. 


^*^  ^A^  IN  HILARY  TjBRl^  ^  ^^ 

1828.        carried  on  under  the  firm  of  ^Easferhi(p  Hedl^  and  Cq.^^ 
_^  .  _       wasj  ^a^r  as  respected  tbe,two^5tt^^^^  dlsjoljVed;  and 
that  by  inclenture  of  assi^nme^t. bearing  dajt^  th^l3th 
May  1808,  and  inad^  between  G^TiouBledqyM  A.Eas^ 
terbu.  W.  HalL  and,  F.  HaU  of  the  one  pai^  and  A^  Moio- 
hray  and  the  other  partner^  of  the  Durham  bapk  of  the 
Other  part,^  reciting^  ^moog  other  th^cs,  that  A.  JdaaHfray^ 
«nd  the  other  partners  .of  the  Durham  bank  bad,ad«i 
vanced  for  the  use  of  G.  Dqubledaju  A.  Eq^erhy^  Jr^  HqUy 
and  FyHaUy^ysLxiou^ ^m^  oi.motifj^  by  or  i)poa.the 
discount  of  bills  of  e^chance  drawn  hy  tnem  on  the 
sevei:al  persons,  (herein  meijtioned^  and  had  agreed,  in 
ca$e  the  occasions  of  Q.  Doub^dau^  A*  Easterhu^   W* 
HaUf  and  F'Hdll  should  reguiri^  it,  to  discopnt  other^ 
bills  of  exchange  (o^  be  drawn  an^  Receptee}  a^  tl^^, 
in  is  emressed:  it  was  wiuiessed,  that  iri  cpni^deration 
of  the  premises,  and  for  the  othe^  cpnsid^rationj^  therein 
expressed,  the  several  undivided  part3  or  sbare9  of  the 
said  G.Dputieday,  A.  fkisteiiy^  W.  HaU/anti^F.H 
of  and  in  the  several  mines   and  hereditaments,  .and 
shares  of  mines  and  bereditament$,  therein  pa|rticularlv. 
described,  and  also  the  entirety  of  various  pessuages,^ 
closes,  lands,  and  hereditaoie^ts  therein  also  4e^ibedj| 
(being  part  of  the.  said  lea^did^ine^  ^dpreoMses  of 
and  belonging  to  the  said  copartnership;  of  Easterh/^, 
HaU^  and  Co.)  were  assigned  l:^  the  sftifi  G.  Dou^edmu 
A.  ^isterhf^  W.flalU  and  f.  Hall^  unto  the  said  A.  Mcnxh 
Inray  and  tlie  other,  partners  of  the,  Durham  bank,  for 
the  respective  residuf;s  of  the  several  terms  of  years  com- 
prising the  same  premises  respectively,  ^upc^n  various, 
trusts  for  securing  the  payment,  licjuidation,  and  redemp^' 
4on  of  the  several  sums  of  money  theretofore  aclvanced.or 
hereafter  to  be  advanced  by  the  said  A.  M&aBrqy  wd,the 

other 


^    fx    r 


IN  THE  8Tk  k  9th   ITeaRS  OF   (Gr^OBXjrE  IV. 

Other  partners  ofthe  thtrham  bank,  for  the  use  or  on  the 
account  6t  the  said  G.  Doubledai/y  A.  Easterly^  W.  HaU^ 
and  F.jtiaU^  by  way  of  discount  upon  other  bills  of  ex- 
chartge.  ^th  the  usual  interest,  and  with  sucti  powers  and 
authorities  m  thie  'respective  events  therein  speci^ed,  to 
enter  and  take  possession  of  the  preiAises,  and  work  and 
conduct  the  same;'ahd  also  to  sell  and*  dispose  ofthe  same, 
for  the  purposes  ofthe  said  security  as  tliereui  mentioned ; 
and  subject  to  the  said  security  upon  trust  for  the  said 
(jr.'DouBteda^^  A.  ^Siasierhy,  t^.HaU^  and  F.ItaU^thm 
executors,  ^c.  ]'  It  then  recited  that  a  considerable  sum 
of  money  remained  due  to  the  said  A.  Mowbray  and  the 
other  partners  of  flie  DurJidm  bank,  by  virtue  of  the 
trusts  and  provisions  ot  that  assignment,  and'  that  since 
the  bankruptcy  oii  A.  Sw^ees  and  X  Utirtees  the  mining 
concern  had  been  cobtinued*  and  conducted  by  the 
said  Gi  t)ou6ieday^  A.  Easterly^  W.  tiatty  and  P.  HaUj 
under  tlie  ^rm  of*  llastertn/j  HaU^  and  Co.,  without 
a]ny  interference  therein' by  A.Surie^s  and  J.  Surtees, 
or  either  of  them^  or  their  assignees,  and  without  any 
fibat  settlement  of  the  accounts  of  the  said  partners 
t6,u6hing  the  said  joint  concern  up  to  the  time  of 
the  satd  bankruptcy;  and  that  G.  Doubteday  and  A^ 
Eaderin/[  W.  ItaU  and  Ftlatlj  had  since  expended 
liVge' sums  of  money  ifi  the  discharge' of  many  of 
the  subsisting  debts  and  engagements  contracted  by 
the  copartnership  prior  to  that*  period,  and  had  in 
consequence  of  such  payments^  and  of  the  great  ad- 
vances necessary  to  be  made,  and  which  had  been  made 
l>y  them,' for  earthing  6n  the  mining  concern,  become 
indebted  to  various  persons  m,  lat-ge  sums  of  money, 
and  among  others,  td  Ri  Puller*  the  elder,  an(| 
A  jrt//fer  the  younger^  Tor  and  in^respect  of  divers 
3  B  $  sums 
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■  1638m       sums  of  money  advanced  by  them  to  or  -crti  attomil 
and  for  the  .accommodation  6(  the'  said  ^.  iJhiilkSigf^ 
A.  Easlerby,  JV.  HaU,  and  E  HaU^  as'  cotitlnififtg  ixH 
partnera  as  aforesaid ;  that  the  two  Pi/ZTmVlidiii^  &d9y, 
at  the  request  and  for  the  accommodlitictti  of  ^^thMt' 
day,  A.  Easterly,  W.Ba%  aiid'i^./f^''becbkiib'^fittU 
^d  engaged  to  many  of  the  several  persons  pMrestoibe 
deed  of  the  seventh  part,  being  creclitors  6r '%e'^tnt&g^ 
eoncem,  for  the  payment  to  thelri  bf  severaT^lifi|ge 
sums  of  money,  by  drawing,  accepting^  or  fodoi'sltig'  in 
their  fayour  bills  of  exchange  for  llie'r^sp^cfit^  ainottbto 
of  the  same  sum's  of  money,   all  which  Ufl^'df  ^« 
change  had   become  due,   but  t W  (Gh  tioiJXldiltiy/ A. 
Easierh/,    W.  Hall,  and  F.  tlatl,  and  IS.  ^iOi^  ^Mm 
«lder,  and   B.  Puller  the  youngef,  ^ere  resj^tittiy 
unable  to  take  up  and^  discharge  th6  sanab  i  and  ^ftat 
several  of  the   creditors  of  the  said'  dapaitdetshi^  of 
Easterby,  Hall,  and  Co.  were  holders  of  billa  iifiez- 
change  as  securities  Jbr  their  debts  atmng  io  ^(fm  if 
ihc.sftid  copartnership,   i)7iich  were  Srawn  iy'bi^^'aB, 
or  accepted,  or  indorsed  by  iJie  satd  John  £3li^ '  a^  of 
other  bills  of  exchofige  drami  by  or  on,  or  'acapial  or 
indorsed  Ify  Messrs,  AtKinson  and  Mount,  ofBtb^^^Sieei 
Buildings,  London,  merchants,  -—  all  wtlic^'  bIHs  or  ex- 
change were  then  due ;  and  thht  a  c<)mn!)ssion  of  Hank* 
rupt  had  been  latety  issued  against  the  said^ijC'J3&^ 
under  which  he  bad  been  declared  a  ibatikrApt,'  aiifftfae 
said  Thomas  MaUby,  Ti  H.  lUtasierman,  and  ISi  Brtnm^ 
had  been  duly  chosen  assignees  of*  his  estate  anSd  effictsi 
and  that  the  aocopnt-current  between  the  said  J.'£iSI 
and  the  .said  copartnership  ot  Easterby,  HdU,  «kidCo» 
bad  npt  been. made  up  and  settled,  and  it  was'  then  un* 
certain  in  whose  favour,  the  balance  of  such  a^cotinta 

would 
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^p^lfl  ffip^%  wpqn  tb9  ^md  adjustment  thereof;  but* 

.  JH  !(|Q<B^^^^fi^  ^^  tba  provisipns  theranafter  contained 

.^^rJbi^,  dist;hia;gpe  Qf  t^e  ^ebU  of  tb^  said  copartn^r^liip 

.  Mfi^ffff/fylialk  md  Co^'mcl^dixkg  the  sums  of  money 

^^V^fOfi  firing,  upm  and  secured  by  the  said  bills  of 

-i^yj^hyngPV  dmviv  aoeepted,  vr  Indorsed  by  the  said 

.,^ffY,JS^  AS  afor^aid>  the  said  assignees  of  his  estate  and 

.^^^^^  ^itb  the  poBs^t  of  his  creditors  for  that 

^.p,Qq^9^  o)>t^ed|  ?gr0^  to  accept  payment  of  such 

..snip  ofiOi^q^y^  if  ^y^  as  should  or  might  appear  to  be 

^  4Wf  ^  )V^'^^?^W9  ajppn.the  bal&nce  of  the  said  last-n^enf 

.^  fiop^d  pupfo^ntf*  in  the  order  apd  course,  and  pursuant 

^  to.,t)^^Q^  ^  di^:ectiQps  th^ereinafter  contained;  and 

..j^h^t  thf  ac^igpq^  of  t|be  two  Suriee^  with  the  'consent 

.,  ^Afrt^  i?(^V^  of  thi^  said  bankrupts,  werp  empowered 

I,.  f|nf(.l^  {|gf^  tp  aopept  the.  sum  of  10,800/.,  in  lieu 

'4,.  f|^,jpfti^^M$iQniQf  the,  shares  and  interests  of.  the  said 

..>  ^ffkjrnptSfi  ^d  of  tb^  said  assignees  in  right  of  the  sai4 

^  \  Im^>1jV^  iu  the  ^aid  leasehold  premises,  and  of  and 

^.^in^alljRtb^  tbe  real  and  personal  estates  of  or  belonging 

.  ,  \fi,  Ifae  WBfLd  Gf  Dqubledtyy  4*  EaOerhf,  JV^  Hatty  and 

^    ^yJfaUp  and  (he  said  4»  Surtees  and  J.  Surteesj  as  00* 

I    D(ir|ng>.aa  aforei^di  which  XQ,800/«  Was  to  be  con* 

.  ,  .8|der|^  IM9  a  ^ebt  due  from   the  ^id^G.  Ikmbled€ttf^ 

;  .wetf  ^^criatf  fT.  H(iU^  and  F.  Hall  to  the  assignees  of 

;.   ,t^e^sai^  ^liruptf  (the  ^urtees^)  parties  thereto,  of  the 

,.M^<^(^  partt  and  to  be,  paid  tp  them  fs  thereinafter 

^,   9)f«itipn|e<| ;  fipd  it  bad  .t^een  further  agreed,  that  the 

.   ,  ^1^  lassigne^  shpuld  come  in  and  ta^e  a  dividend  in 

recent  of  any  balanoe  which  might  be  due  to  them,  as 

aaajgneeaof  'ifLessrs^  S^iees^  Burdon^  and  Co.,  from'  the 

saicl  copartnership  of  Edsterby^  HaU^  and  Co.,  rateably 

aad  in*  the  ^rder  witl)  the  other  creditors  of  the  taid 

3  B  4  copartner* 


dmt'il'  had  inen  lagredd  Jsetiw^ai:  jG.-.EkaibigffiAd 

KS^Eiuterb^HaflyWBidGo.  chmiUbe  ^wohnil  frooKtiMifti 
tioilB  j\aid^Vdbx))(eqiien4e4)C  fife  ^JMAuHoUvQCJlH&teiA 
coparttafexiship  ifjiMd  befSDii«gi^»vlM^ftetti[£tt£faliM0^ 

of  He  sdidlgoparinepiipf  aad;\4b  immd^p  mA JbatBgi 

iinnas:  'aQ<L'thtti  lodier  'InpebQU.  pr^tiees-  HmehAaSta 
tastttUned^'Stjbject  tc  Ate <ieDfk ^kidiolveiiaDtbtpspiUd- 
and  to  be  fttrf<MxMd'  in  orGBptot  iheteBii^  Aodialab  tto  ife 
said  kndft^p^  teid\s  Id  (he-Mi  H^  TrpwkiUxSar.QMt  aaUL . 
s^tt^f  S00e&^  .aiid.attitheeDgintet,  ibdciiioacy;  &tt.  &6^ 
sltoiild  be  aoid;  and  tbail  theiieTetBlpjidviaaiis  pvopoBcd 
to  be  m^e  ^wiere  i^qpcotitfely  intended  to  be^  Mx|.'ahoald 
be  aottepted^and  taken  bjr  Ibe  Bdvaradiand^teapectm' 
creditors  df  <f be  said  copartneirabip,  jn  >fiiU  JudafcotiMi- 
aad  discharge  of  their  re8|)ecliTe'debte)Aiid  denundsy 
as^  mil^  agamU  iie  saii  G»  Dooblcday^  A.'£asferi^^ 
W«  Hall,  'dincb  F.  Halli'  respecttusbf^  m  agimt^  €he\Md4 
R«  £^4iUer  Md  ^^er^  mtf  B.  PuU^  the  yolmgtri  as  egoAd 
ihe^estate  4^  tke.said  J.  Eilil,  €r  ^tgjorih^  i//tf>jasd  dlfos^' 
Alkinse&  emd  Mxm^respe^vel^m  rapect  .^t^imd  - 
fnlh.^ exchange  t^amth  aceepteii^m-  mdnmedlg  Aam  »' 
ai^  of  them  re^fecHv^  anA  then  rmtriniffg  ^net^Htewiti' 
the  Mma^^ihemdJsai^^^yrtbiiif^ndi 
Co,^^ereMjMUwhi4^bia$^ofemib^ 
ufhisfff^  X^^^im  Mder»  there^^  io^McaHcelhAffM 
re0pisri»g<dtbentm:€B  md^r  the  Mnd\  ^ih^.tmitef^:qf4hfi.. 
saf4^^Juft^f  fi^  the  aiApiint  of  fthdrf^speHiivertk))!!  • 
.?    -^  ."M  "  payable 
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^mjMtita  tbe'iieBrei>'piiiwiait<1i>'tte  pronto  tberetiu 
aier»«iDBiiiiiid;  fiutroaotfaaii;  Ibei^^  «oiEiaitied  wasinw  j, 

tcpbteiitOiOpa^ikte^a^Ei^ladgeinAdfeQ^^  tU  any  olbeii^ 

.fimURbs^^^'iBa^  Wafyiuai^^Fi^IiddlrMi  Putter 

tMUd&flbddS;*  jMMfnlliftTiniiiged,  ^ 

iWitf ^  'addiithait  ini/^rdnrt  toiifadlitKtanqidpniiiicte  Ae-^ 
8«S&1nfedildM  ^Bixa^^mAitfl^^'^ad:  fls^afinitlMkraaon^idcff*''^ 
aljto^jlpd.iad^ccikiraiit  dbr\idie  fi^c^eptteOQ  pf\^  olhet^' 
cMdittea  of  vtl»'«ttkl  fic^iDstReBdk]p\x)f^^  Hail,^ 

anflft^Oo..  cf  tohe  jRndpippMedb^HKlviaMfeibvithdipayBnn^ 
ofidierr  debts  .iQv'fiill )dfsoiiaDget«beiatt)fi naifer^nad^ itfasii 
saiA  ifi  MJawtm/  .Md  the  fi]li^>paiinbMiio<rttlK^  HuAimt  - 
hmAt  had,  attbo  nqutestklf  UM^aifl  GL  Z&MUac&g^i  A£Jm«^ 
terb^  ^4ib2r^aMJ?.^o/^.C0Dstefa^ 
ta^sutre^  TeloupiiBi^-piid'gbe  up  att'bta8fil9'prk>vity9attni 
adiwitti^wbaC&Qdyes^  to.wbiokTtbqydie'sandiJtrf;  Jfiflk^r. 
Sm^  :&p»^W€bre-eiidttediixid^r  Aiidib3r<:»irtiia-oFtkfitr«sl»* 
aaelipngtvjsiant  6!  iSki^  said  inMpnrt  t8eked>inde]itiitiJ4>f  i 
a^Bigmiieikt  <if  f  thd  liScli  of  Jkfay^  1 W8^  in  reqifot  of  the»^ 
dfbtetdaeietiid  awing  to*  tlleov  ftom  tb^  taid  last-mati-i'' 
tibnad  ^partn«fsbip;t\ttiid.die^d'iK^  Jl  G.  HipptAetfi^ 
Oa^^bmsfii^^W^  ji^ttr'JIfaUbtajvhimigb^^ 
andMajl^diiited  \bjr  tbv  ae^vral  pirtSea  mtiBresljad  ^Snv  tbe'  \ 
sdid^prdpoVeAaf^lvmgcne^tr'to^  be  t^         fi»r  oarfpifl^' 
tbe  anrie  iJilb  eflbot  taid^«¥eofttk>n>  ft  wm  ipritnelfii^v^ 
tbtolti>l&[rthai»  piimMftee^  dT  ihe^'sdd'i^^^  plp6t>6daltf 
aMii^edb^tild  l6et%iMa4ft>f<  t^sH&nAy  tfild  for^oatftyitij^ 
tlk>sai»e  inio  Amber  ei^)  ^nd  ^jkecutidri^  find'fo  i!dn^  ' 
sideiptfani^  of 'the{)reii]iiSjes',  \\  wa^liiet^^^eelarea  atid  ' 
agwed^by  md^b^i^ntrll'tiie  sfaM  parties  to  tbatdc*^  ' 
aiid<piirfteahrt^t)id^  Q.^O^ut^Mk^i  JMXtj^)Bdifi^y 
-    ^     7  W.Hallf 
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7m  *(    :  >fMaOSTiii  UiI/AfiKT£BM^ 

vimndbtt  mideAfolr  ttcemgc^i^b  tftink ttbiirM  aCiiiif 
twonte  diie.ti«oijM  laiw.upMi  itrinU;  ibIjd^eKjfirai;iite»i 

iih»d4.«ited- ib  )fBymlM^  itiejMwi^i  oiMiltS)fi;)of 

'(|»  ilK  mattM  titaeiMftftCrptrUfiidaiign 4»QPtimt^^o^ 
*im^cotimfk^.9mmbW'itoiA(^^^  4it»dtip470ihdHii4mdi 
^ipbiindie.att<iMil  pf  Ale  jvintrd^nd  fi0i|M$tira(^Ui|iiWd 

-nralttbteMdfqMAlddMkiend  gr  /^ittileiM)4:iit>Qf}n^%llMd 

^nik^^itnnoiiilm  mAiMfprnnrnt  i<tfi.tlw.fptotif»i4hfrf»0f 

I  iiiOMtanij^  toitk^db  debtee^  di^.teidMpftrtMljibip 

-v^^^^^'i  ?^  of 


HUmAt 


IN  THC'S^ii  kSffft  YMAks  OF  tSBOIlGE  IV.  mtr 

•iKwift  ttodby  ^ig;ndiQ4»>  that  WiMdreMi  Mufan.Kmw^" 
f(m  •bA  Co.,  Mewvr  Abi^f^  and  UOl,  mi  MesAwt 
i&?0^  Ahd  CS9Aii*»,i  liitetjr  noiMed  raipe^ttM^  Mfuil 

'dM«ld  be^d  Qiifi^r  ti»#  siM  I49UHKK.  10  th^oiid 

MMived*  bjr'jS^ntHt^A^  i«id  fiW^  Md 

^eMby^  tW'«lfc)'  effal»>  IftMi-  tean  daian^Mr  b«t  ttot 

>a|Mi  loiy  <)fkt^'  MM  or  balancei  «ad  ji-traa/^eyppaaaiy 

'i^ymed  add  ^ii<x4atfid  iMtw^^iW^  <dy  4ba)widi^at«itat 

^tbat  tlie  MV4feral«itfi»MdipMMHliiiiii4^^ 

tidfMdfer  jiaywadt  *df  idiedaiM^iif  tlie^iHd:<a(Mtatar^ 

ship-df  jSaMrb^i  mU;'  aM  QkK  fwe'«C|^^^«anlniitli 

acoepied  aftd'tafam-hiy  tik  (tMind^  and-  raapecl4M'«i)e« 

>  <Mtoys  AercK^  m  fidl  aatjbtetmi'«ifd  dtt(^ai|{eiof  (tbur 

(  rei^Gtl¥«'debi|i9'afid'iia|Danda9  ttd.*  that  w  caaa  vtij 

^^Mf^'  6r '  ifidr#  df^'iM  (ifaititofr  foi^  the  lima  faauiff  of  ike 

''^d'e(]^paMtt6M#ip  btEofUH*^  Xbtti  awt  Qii*^  or'Qfi|lie 

'fli»  e,J>MMl^i  A^MM^*if>,  mHi^nnd  F^JSUh 

'^italtlMii^Me  madec^bjTtfl^^aid  tnttte^s  cir'tMitheifor 
^^'Ae-'lifA^-'terngv  -'tie^eai>  bf  ^itiflihe-i^ccfeiaaaiai'.tf^^^iii- 
l'iittituri^s^  or  it^  aily^'M*^'  atteflliw  or  (Mdit^ii^  iHUNog 
-^'»^tS(M  of^Ofie  ^fehutt  ttbd- fvo^oiha^i  dutMAn  doaftaited. 
'  6lH>utd  xMitaieno^^'  ))ros6d»i  <Ar  twayrioK 

'wy'tefibii^  ortgalitt'  c^'dtti^  {QMNMiadiiiga  ^irtataojitrt 
idM^  ^  fc#"  «r'  is^qctVf  ^  «lia  rcwvbrtog'^fiBlirior 
any  part  «f  itb^  dibcor* 'Mtiactlw  Mita  vlaa^kid 
"iM^Dg  «>  lib  toote'«f«dMr<''or(braMi«ta  IroafitcthUyt 
«UMtf  AgoiDil  dbe ^iMiioi'  tflbctt'of  dttant^tfift Jftid 

6.  DoriN^ 


Hg  OASES  iW  HltARFT  TERM  ^^       - 

any  of  ibem,  or  any  of  tWeh*  heJrs, '  ^cctrters,  dr'iif-' 
mniistnitDrs^  er  aganiat  tUe  «aid  IL  PuUiir  ^eiAdht  Mid 
Ji.Pa&r'tbe«yomgei^  or  rftberoFthem,  tlieif,  BrWtheF 
of  thtur«xeeui«P6,  '<adk»Mi^btofs;'  eft  Hie  Hsitltb  of  thb" 

raeDciog  or  c(mtiii«lng'«fiy  sis^h  Mtioiirft^-'^Kftbi'^^ce' 
tbeveof  «siaferas«UIi Atidi|ii%  befy  OV  Atff  tespectftie  ete-* 
cilton  and  adttfiitii«rakm,>  ^bottld  b^  wfablty  drchidcri  ataif 
dtboivadJiroiti  tbkkig'&tij^'beti^CUflld^^h^  tir6st^am!|)n>^ 
viamm  tbcreinb^fbfe  cotitatned^  cfr  litt^oFtbi^ih;^  a»d  Acl' 
Avkiend  or  respeeiiTe^Ki^d^ddtd  i/^kkh  stieb  dMi(iC^di* ' 
dwditors)  fais,  her,  or  theb*  ^xectttbr^  or  adn^biistrators,* ' 
nvould  faa^e  be^n  entMed  from  time  to't^mi^ffi  case  be, 
sha^  or  they  respedtitety  bad  executed' tbat  indenture, 
sbotild  be  retained  and  s«it  apatt  by  tbe  said  'trustees  ibr 
the  time  beings  and'in^^ested  in  tfieir  cr  his  tikme/^  or 
name^ia  or  opm  go^omnient  sedtrrities,  at  kterest,  attd ' 
sbontU  eomtitttte  a  fiind  for  Jodemiiifying'lafid  I'e-^^ 
ioibin'sing  tbe  several  and  respectit^  persons  Tiilbh  or ' 
responsible  to. -or  for  the' payment  bf  th^  d^t  or' 
respeedv&ddAs  qponi  wbidi'  fsrsith  di*^idend  or  di^id^di^ 
sbonldrfae  aBNbsy  Qnd^iheir  respective^  dstnte^  and' effects," 
for  or  in  resflebi  6Y  iA  tocb  ^m  Mli^tnn^of  tlidti^;^ 
loas^.  ootta,  johaflrg^s^  iadd«x^eOfles'ttsah^y  ^ns^p^cttVely 
sboaULiiayv  stfien^iext)^  dr  be  pUtrHtitOft^btr  bjr'teri-' 
aoaiof  lNHh.drfieroriiresp«otN^e>d^btd,  and  idl  actions;* 
sHits^  ftcin  r«peotXbeteo<^  and  vbootd  be  pald^  aptUT^,'*' 
and  diapomliof  neeordbi^,  ^  ^  an^Mrerfng  the  {nirpose 
of  the Hsald  dndenbttre  'fnom^^ibie  t6  tihie,  ds  'otdsaSdt: 
alyonid* 76flnip^ '•  '<j i  j  w  i..i  fni',  .ri  ir  ,<  v  ij  k  *  •  i  «.i  -i lu 

vAad  die>4iNk»itttre  fil^t^er*  wito^sMd;  tbat  tbe  shftf- 


f 

IN  THE  ]ftTff*'9TH:  Yea^  w  ^VGUSHJE  IV.  *» 

sr^;K:ei^f)pnpDpi,partiw.^ei¥tg^.of>  tfa^  tkirdalid  MV(^di       tUBk 
pmts^  heUig^  ^e^ffi^mly.  cTj^ii$0n^  of,  i^6i  4aid]0dpartner< 
fi^^  4>f  ,i&a^^  ^a(<,  ^»4  jao4^.4id.  tfiUfy  bia^  hen: 
^44)^11*  xefftctivjei  a^^wt  1^  mi  Aj^ftcbtlloQ  of  tb)A 

s|gpnH^b^^ing«^^^.4atp  .iherewilbk  andllhidtrilsU-aiid'. 
pcQvjifip^os.  iff  ,mi4  l^y.  t^9  .$!fUM  JndwlufM  reapoolively 

.de{3j^  4^^^f)^.<»YK«  $ppiif.|i^€^Mm«jC0p](nQerflbip;  oBd^ 
i^  j9Pp;i^i;^o;i'pf  ;tbf  :^9J^  pnMrbions^  di 

ifa/^,^^,$QV^^  pfs^r^^.p^ri^i^tbdretas  ^£lhe  third- and* 
6g]i|9x^^..  pajrt^i  Tf^sp9€tijvelyi  bad.  fuUb^  and  «dcarlj  rcK 
mi$€;4)  x^le;As^>  a^q^iUad,  ^ai>€Kated»  >and.  dbebargeiL. 
th9..^md   J(}.l>o^pifi4kf^.,4,JSa9teri!/,'  W.HaU^  and 
JP^  jf£z//^  ^  4k9(  t,b6  |;wo  JPul^t  nad  eaob  and  etery  of 
thi@inj(  theif ,  audi  each  ao^  etfn^  of  their  bars,  aipecuton) 
'a4i|(ii|)^tr^tQr^  And  asgjgnf^  f^and'firom  all  asd  aia^fidair 
tbp^  jd^its^  aHiA¥  pf.iaoQej^  and  dtoianda  whatsoever' 
1«^b^9h  theo,«p;f  ria  du^  i$nd  owi^g.tp  them  the  said  mytank 
cr«;idit9r«rpaTtiea  iJberetq,  of  tbethird  and  aenenth  -parts 
Tt^^pe^^^\y^  froo^  the  said,  .capartdenbip  oC  JEavterbg^^ 
Iff^ly,,f^  Co*,  or  the  $aid  G*DmMedayr  A.  JEtataigi 
.Wv.fJrtflft.  2lx^  S.  UhfUr  as  <;Qlitiluiing'>paitiifir%  or  ;the ' 
aaid  4i  ^Ue^.md  J%  Surteest  m  latto  parttien  vtfaaiteiiiy 
And  Jp^fft^.  or  a^fiiaJUyi  ox  Uti^ssSi  R  PaOfr  tlm  Met^' 
MV/iMf  P^fUer  th0 iyoivi^iv.<«r  eihcr  fiithetoy  ^aapa^  aiqr 
Ac^o^i^;  fFh«.t|Q^v#r,t.ftpdJQC  dndifrom^  dl  j^adgdaaca^ 
ix^^,  .bilia.of.^cb^lig^  .pammat^iy  n»fl^,  land  other: 
;se^ri^a  ip(^d^*gi>^Kflt^Wflr^/Wflfc^a«^ 

iy/^)j^^r.,^nyi  of  tb^n^i  a^dial^^iffl^  ^nd  ftoiii  idlAmLBll 
jnanner  of  actions,  suits,  and  other  proceedtngf^^clainov 
.a9^ei]g#p4^ii^at^aevw5  j^irh^tibey  ibteKfiddeevfersilictfe- 
d^pC9,parties  thereto,  of  the  third  and  seventh  parts  re- 
spectively. 


C^uitm/Mk 


m  CASES  m  HILAinr 'PEIDH  ^^ 

'  "T       or  iDiglit<»*  eouM  hum  clmn  6r  be€iititf^  tb^  ftgainilMfiie 
nAifymiifBMMyiHtdl^  mdCo.,  or  tlie^ftid^ff.DMiJfr- 
|MHtlera»  or  the  said  A  SurMi  attd  Jl  SkrUf^y  m  httJb 
prnMniiiet^i  or  «!iy  of  Aett!}  or  «y^'^<di(S|i  joint 
W  Mi|MMite  efttttttt  ftdd  ^Mto^  w  wfpki^  ^iei^iof'te^ 
ipe^livdy,  or  ogatmi  tike  0#q  JWi;^  or  diyi^  o^  Aki^ 
or  byveaBOfi  oftkotMiA  stfretBl  d^fete^'ftilltiil  bPiiiWd^^ 
M  BEijrodicr  mattier,  ttto^)  ot^'tlriKg^hiilgdid^tekv  hSatti^ 
to  ^  $Ad  t&ptMAtnlHip  or  ftistM^liMis  tiMili^  ^^kiMiiiL 
cedent^  lo  djedate  and  execotfoh  of  the  sitid^fiidteCilkrey 
(robjectand  wMioiitprgodioei  nevertli^tei^  l^dM^^AAMr 
and  diaBMmdt  of  tlio  said  creditors  its[i6alMly,^>iuAi# 
kttid  by  virtue  rf  the  tnistH  and  {yro^ion^  AmarfiHuie 
aoRtained.  ■       ^ .  ^   .      ,     >: 

.  And  this  ltid€ii«or»  likewiae  witiieMOd>  ihift  ^  arit 
^<j|faM^  7.  A.  MosAavvM)  and  ^;  JNaifh^  1^^ 
of  the  eftate  of  J.  EUil^  so  fitr  as'tb^y  liad  atif  telMk 
fa  the  inemtBeSi  did  ihorebf  tastj^tteir  aaieait  tapttfl 
apptobation  of  tMs  iadentuto,  and  the  said  itedHed  fi^ 
deacare  of  assigtinieiit  beariap  event' ckle  AenenMii'  aflM 
the  trasls  and  provisions  in*  and  by  theaoffio  indentarte 
raipeilively  ooBtained }  andin^consideMlioil  llMto^Aay 
llM  aaid  T.  MalO^  T.H.  MHMma^  amd^SL  JK^^aia,  U* 
misadi  teleaasd,  aoqakted^  arnd  diMbar^UhO' said-^ 

and  eiMery  of  them  ami  tbelr  t&apetxiwe  4KeciAioH^mA 
admintstratora,  and  also^cbeaai^  JK.  AtfferEih^MeUi«l9Wd 
APtdlet^ihe  yoonger,  and  daek  l)f  tbetfp«fidlthalf»liib«^' 
«GBaettlor%  and  adMiiniAmiorm^and  l^omaWdMa^dbM 
af  money,  bHkrfiate^  accottntii  a»d^<dlMMMil»^«dmi^ 
ev8r»  if  any -sudb  'there  wet4)^  ^hi^  wiii^tS(Bi*diik 
ond  owing  to  them,  as  assignees  aforesaid,  from  the  said 

G.DouUe- 


IN  THx  itm$ti9mx^u  w  oeoBGE  IV.  f» 

ihmxh  or  .from  ibe  $itf  ^^.Ptffaf  ibi^«Iderra«d  JB^  fMfar 
Ibe  yQmgfiT,  pr  ^kh^r  of  tbw  ;  iiufcg«6W'  wvmb«k»%  lo^ 
$becl|l^»9«oddenwld9of  ibeffimt  3\  J^^ 
tfrntosy  aod  ^  JSron^  uQd99«ii|^^  t^  wim  of.t|M  tvufiti 
ra4  pBay«iaBB..iJki^l^r9ii»  Md^aftei:  coBtawedr  ia  tfm 
c^^  4)f  their  b^9g  ^^Riditpm  pf  ^  gaid  ccpoflnmihili 
of  .iSivi^^  i%7<6  Mod  CQ.f  lip9A'  9iidi  www^%^^^ 

md  iftrpp^  ib0  fl»o^,e^fe(;loAUy  |<>  ppoTide^for.  A« 

oC  Eastfrig/^  HaU^  ^apd  Co.^  it  wa»  ftxpFC^djF  agreed  itt4 
dedili^d*  Uj  ud  betw^W  all  the  aeid  pMlies^  tbeis^ 
tM  it  fth^ttld  be  le«f^  fiir  Sitf  j;  a  Hiffal^ 
p«  ^SifiMit  And  .^««9fi9«>^t  or  tJie  tifn^ieeB  for  tke  timf 
being,  to  sign  and  deliver  to  all  and  every  tha  mU 
aiadilon^  pafti^  b^i^dv  ^  ^  seawd,  ibindi  saveatb^ 
a«d  e^itb  partti  res{)€i9tiviely»  debMjtm^s  or  oenificsM 
V  aoksM^kidgfiaeDt  iiir.  tbe  amoant  of  tbaiv  soMraL  and 
fe^eetiv^debt%  profided  add  settutdd  to  bepidd  iindet 
tli$  Mid  i^nists  and  pr^viuons  tbereiabefore  mmmo^ 
or  for  any  pait  or.  parts  oftlie^e^otive  debta^.or  daimfi 
of  the  same  several*  or^^tws  impeetiva^  which  abouki 
ba  admitted  to  be  .duo;  siicb  debentures  to  r^lprsaanl 
the  reapacme  debts  or  srtlQs'.^vnodey  for  iiMiikt  tte 
j^me  aboNfdbe  sjgo^  (md  ifiaotadaa  afoass^idf  Ho.  bo 
ifiadepi^^bte  to^tboberueTj  by  audi  oat  of  ibe  rsspeetive 
trwt. funds  :4beftby  provided*  simI  estaMiiihed  tot  4bo 
pfijnowt  of  'the'vaid  "debl^L^  «d  aach^ud  eveiy  of  the 
^ttor%  ffsatioi  Oift^stoj  of  Urn  si0aoBd^  tbiifdi  tfavantlb 
aaAeigbtb.pansi.  did  Iboreby  forhtindlft  hit  beiaS)  a«o» 
oatonly<Mr  admitfist^sl^r^  i^ovenant  tx>  an4  vipitb  the  said 
Sir  «X.  C  Wippesl^  G.  SimfOfh  Add  ^»  Mmhr^v^  thw 


fm  VU-'  t)A8fil;tirfilLAST«'lte»II^"i  »* 


tifiBMM;jh»ald>:li«*e>-l«i^  ■M|;fi#^fJoiM«ii«S>y]p*«i^UEll 

CtilktMs  ^Ihc.  lhvtitt#ib«lilg«{a'inliki«'>a0Klia»,  -muf 

nspective    eaucuton^    •dministntors   or   cqpwtlMi) 

fMidMd4o  ib«m  'n^tkttielr,  ^iXV<liid'^eHi«ll|l  d||rtM» 
Am  hwlib  of  tile  ■iiJdtfMMte.filr  «e]|IIM4N(^^«W^r 
Any  {MM6I1 4ir  fieVMM^  dii^4ul<MJ<iAli'bya|liiiWii  <lfll 
behd^  feft  jtM  A«i»  af  eMlMi^ilfe«*i4£itetpiap<* 
Mkiloned-b^tbe'Mid  aapiruitiiKp  W  JI»l»i<ijp/lM| 

'yder»  aad  S.  Aifef -  the^yeoAger,  W>%]r-4h^'<<l^'^ 
CmiiL  PMer,  «v  by  Ae siM  JwSid$-or% tteilil 

erib*  bills*  of  iKCilMiige «k'  pg^muaoiy-oofcar  "HUlitifWH 
fa  Ibcy  tiM  »B»et»i  —*  ■HfciftmitL  ^^trtaitdiri^  f  llMl 
tMRMtt^  nt  Oft  MttflMf  win^  'Mtdil^  Mil  flij^itw  pSnii 
Hfn  Mii  «r  were^tlllea<tes-1k«^^4Ml'-4iM^Ui 

■UfKoT  Bm*rl9,  ma,  aarf  Ob.^^  «)^  jMK'W^MKt 
ilbip  fiiifiuKidlji  i»w  qaly  ahT  nili  ifl  tiwrKT  tf 
«ttbaBg»KA««oa  tkieM  wera  A*  oMmb  flNMe^^jfaflMii 

•CoL)  or  C.  ami  lB»-Aiiff/niA  «MmiMi»«mIJ&«%  liii 


>H   r- 


iM  THB (nmi^»rm  Yfiw  w «(B996E  IV.  »M 

ig|MiiHM.Ii|ke,.Mtttwig  .Jitter.  %»  MiPi  mi^tnt 

IMT  .wmgrroii.  lib*.  i»mniwini»».bilmighig  .t»*>iiv 
Aawfc;  Wmtimtim.  mkI.  0»t  «p««  iv  tho  bUkir  wh 

T»»«»..fWWtitiiilK  »  M,8Wi.«i;il4»  «»  CoAr^aMl 
A»»(iMJL  He^fftMl.  Criite  tlM.  tmatoM  voder  tb»  dmi 
%.  rfHiji^  tp4..  >  drfxiHii»»  atotiog  tkat  X<n«ii«l«« 
«Ml\Q».  ^vim  Mdttft  .«C  .m*  dawni  by  Aitfn^ 

It^nlMndyipIwi  BMMM.  t«  TWMIIt'  par8#B»'  to  A* 
4^  ^^^«f7&  Mib  l«(t»   mm!  thai  tkejE  bad 

i^rihv«N|WP  •  llu*  daUolvMi.  WM  .fh«n  to  Jmd*- 
IW4.Q».r|0  .WWfflfy<Mllt  of  ih*  mW  mmb  of 
|M#Ul(llh  IM.  )9  ^«de»dft  in  pafiptrtwii  10  th»  MM 
tf.'^UIi'n  Ak.l4^-*»«m*iit  of.  tko:biik  «o  jiwnmpb 
J«#  ll)*.«ll»  4k^«U  to  VMd.««  «f  *«  tnirt^iiiMb 
kg-  tU.  (Uid  .<<  HMi^MWiit.    Cmmih  po]N> 

Mk«pi»»l||-«D4U<Ub«ltaN^  «MHtU«.t«i 

<JN  ■wmiiin  prihi  ihiJi  f  ■iiwuwiiwi  «k«j 

mom  vib  «*  TiMt  it] 
.V«h,WI.  SC  appem 


Mixmr 


764  CASEi?  IN  HILARY  T^JPf         ,. 

J8£8.  appears  to  113*  (the  arbitrators)  tiuit^Mf,  JS(K<,,^pa9]^ 
cepted  for  Easlerby,JIaU,Md  Co^  l^U«<  tp  itbn  ^RVNSfi 
of  166,886/.  2^.  Srf.,  not  anjr  part  wl)prflQf>.inp|flJ^yiB 
the  before-motioned, l^a^ce,  a^d.  that  JEfitsta[f9f(;ilf^fm 
and  Co.  must  either  deliver  up  to  tb,e  ^li^ig^tfffij^Jfff;^ 
EUit  all  the  said  bills,  or  account  for  tb^  ^9^^y  r^^t^ 
the  above  award  the  plaintiiBTg  and  J^^/fJ^-^^fZ^i^fP^ 
Co.  arranged  the  account,,  and  upon  that^fl{pc^f||i|90^fjn 
bills  drawn  by  Easterly,  HaU^  and  Co^^vfgof^  gjgfe 
amounting  to  18,200/.  before  inentipnftd,|y^rfi  ^^^j^^K^ 
up  by  Easterby,  Hall^  and  Co.  to  ^le  plaipty^;.|if)f[>  ,tjy> 
account  settled  accordingly,  ajid  suc)^  bilLa^  1^^  f(g||B|;^ 
since  remained  in  the  plaintii^'  bfinds.  ^  t  •).,  ',.'e>.j  ^ili 
This  case  was  argupd  on^  a  foro^ec  ,4w^,l9i  4% 
^«*«*  by  ^^  .,    .     ,  J.  ,^ 

F.  Pollock  for  the  plaintiffs.  The  debt..^.fiQCMn( 
EUily  for  cash  advanced  to  him  by  Kensi^ton  wfd^S^j^^ 
having  been  satisfied,  and  the  bills,  of  excbalig^jto4l9f(, 
amount  of  18,200/.  drawn  by  Eastertif,  Ifall^  9^tG^\ 
upon  and  accepted  by  Ellil,  having  been  .dellv^nd.npb 
by  Kensington  and  Co.  to  Easterhjf^  HaUy  aod^Ooiii^ 
whereby  the  latter  were  enabled  to  jsettle  tbei^  acfx>i9|$f\ 
witli  the  assignees  of  Ellily  as  if  tlu^e  bills  .^ad  ij^w^ 
fu|ly  satisfied,  Kensington  and  Co.  ca]>not,  pp.  ^Ofu^pt 
of  those  bills,  retain,  as  against  ElUFspst^ji  sffg  fffcp^c 
in.  their  hands  belouj^g  to  his  estate,  j^ir^t^,  (jie^td^; 
of  thi^  23d  o(  June  1811.^  to  whiph  i(he  {^aiy^^  fpd^ 
Ket^singiton  and  Co.  wer&partiesj  ppera^  a^.jan^^t^V 
guishitieBt  of  any  debt  due  from  El^l  ov  hiy  a^t^jgn^^: 
to  Kensington  and  Co.  upon  those  bills, ff(excha^xg|9i, 
Secoodly,  the  letter  of  the  19th  of  Ma^ch^  ^tiste^^  x^:^ 
operato  as  a  waiver  of  any  benefit  which  ^  pl^u^bir/ 

as 
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\ 
te^afel^ees' of  jEXTirs  estate,   wouldf' otherwise   have       i828. 

cftlWetf  tindet  that  deed.  The  principal  object  of  the 
AiedPifndBubtedly  was  to  provide  a  "fund  for  the  pay- 
meit^  <^\he  debtisi  orjefls/^/J^,  tialtj  and  Co. ;  but  it 
cimtams'^  6  ^recital  ihat  the  several  provisions  proposed 
^^  macle  ^hi^H^be  accepted  oy  the  respective  creditors 
ifrftll  satsft^iori  oftheir  debts,  asr  well  against  Easterby;, 
JR^/'^afiflPHSor is' against  \he  'Pullers,  or 'against  the 
ettliie  6F'iJPjB&^  or' against  Atkinson  and  Mount  re- 
sH^r^yf^arfd' It  provides  that  the  deed  shall  not 
otnytb'Btf'k  I'el'eas^  of  any  other  person  except  Easterby, 
JSSSBj  ^HdtSt  (id.,  the  Putters,  Atkinson  and  Mount,  and 
the  estate  of  «7.  EUtt.  The  deed,  therefore,  is  to  operate 
itt^'ti  tAease^oVEtlits  estate.  '  By  another  clause,  after 
reciting  ihsX  Kensington  and  Co.,  and  several  other  per- 
sons, had  received  several  sums  out  of  the  estate  of 
JSK^^rl^'^roviitled  that  a  (dividend  should  be  paid  out 
ortiie''i?46,0b0/.  to  tlie  assignees  of  the  said  J.  Ellil, 
iij)dn''tttcf 'snms'so  received  by  those' persons.  By  a 
stffi^lkt^  danie'  the  creditors  covenant,  on  receiving 
dHHentUTes  ik)&  tile  trustees,  to' deliver  to  the  trustees 
air^illir  bf  excbfin^  drawn  and  accepted  by  Easterby; 
SRUli  atid  Co.,  or  the  Putters,  or  by  J.Eltil,  or  by 
Jfflhis^  iind  Maitni:  "Kensington  did,  in  pursuance  of. 
tmi/'tc(VfenAtrt,'aeUvet  td  &e  trustees  of  Easterly,  Hall, 
aMiSA  flifef  bills  iJF  exchange,'  ^hd' thereby  enabled  the 
Ifttfef'to  fi^ttie  their  accounts  with  the  assignees  of  Ellil 
ai^^ff  ^osR^^bAls  were'satrsfied;  and  they  have  been. 
d§Hv^'rfed^%pto*'the  latker. '  Kenstngton  and  Co.,  by  de- 
li^rihg  trp  the  fcHls  of  excliange,  and  accepting  the  pro- 
vi£(6n8'nxade1)y'the  deed  In  full  satisfaction  of  dl  claims  j 
a^ilist  Etliti  have  agreed  ^that'all  debts  owing  to  them/ 
hfWUt;  or  Aid  assignees,  on  those  biDs  'should  1)6^ 
S  C  2  extinguished. 


.jj^][^  W  rdi*d  tipoto  by^hfe  bthiff'^id*  ^^Tbe^^esticNi  llMte 
Ji^^  arose  as  tb  "StaA^i  bil!k/wMch;^6i%  ^t^^b/  feilb  ^ 
cepted  fbr'  taltie,  anfl  Aer^re  tMkfferrih^  to  SMtlngrin 
«tid  €o.' Shells  debti  b  tbe-ifrtfiMe^.  '  T^e*^^ibtMkdi^ 
isdlior  vif^xjf  t^^iutt  that  tire  ^etk'dtte'ft^iial  Abie 
and  Co;  on  diese  bills  wfaie^ctingfrniihtiMby^.  the  4d^ 
{idiitXord  SMon  WA^  bfn  differ^  opu^ibtii  und  ididw^ 
'ken^nghm  fthd  OdJ  tb 'pf6v«' tfaose-biHy  and^ -SM^ 
comnlission.  The  ai2t]bot4^y  'i[)f'tbat"ded^oir  ia  liot 
'Sntended  to  bedi^otM ;  ^  ibe  ^se  U  di^ttgaMnMe 
'from  the  present;  beeailis^tKere  Wad  nefdiitil^^ntbcl'ftufe 
of  the  deed  to  shew  tha^  aby  dtibt  'M4  from  iSlMr  ta>  Aiy 
other  t^editors^'byti^tae  6f'any  bitt^f^eMhi^e,  ^«Hii 
to  be  eacttnguiBihedi  Biit  therc^  is  'b^  rteM  slNewift|^ 
inatiifestly,  that  it  Was^  iiitaded'thMldebl^4«e  ftvm  EUH^ 
in  respect  bf  bitts  of  atdiati^  t^"Aie  oredilbrd!  iifN) 
slgn^ed  the  deed  shduid  b^  rekasiid;  Sficoo^yf  tte  plain* 
fiiPs'  letter  of  the  iTth  JUcircA  does^  Adt  bpemt^  Mqi 
waiter  of  any  other  advaiitage  tWbiok  ^yia^onU-iJIe 
entitled  to  ^erite  by  vintte  <>r  tbe^eed;'  ThaJtiiM^r 
relates  only  to  the  security  whith  JEbtaiMgi^UuflMl'Oo. 
had  upon  the  premises  at  BaniiiA^j  &at  JS^rnisgddn  add 
€o.  eouUI  not  4ie  deprived  of  ifciit  akiu^vy,'^  the  dnd 
operated  only  apon  tb«*bt|ls  it  ttebail^  -       <'n. « :  ^ . 

Farke  eontfl.     The  ^pkaklliflb  «#e  ^h^^mtankfAtwrn* 

\k>vtir:  for,  fit^  4he  de^Oet^iiiivifiM)  their ^niwdjr 

upon  tlie  ^Mlv^ides  te'th^ir'htfadbV'ahd./itt^^ 

'  otherwise  %d^Jk%v<6^  d^ne  bo»  tbat^efiM  »p»Miftad 

'V  ^^  ^^^>^  whith-WiMl^-^ivM  ^t  tbe^awna  .iim^\  At 

the 
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ihK  tm^uV^W  iCmfl0fm  W^C^.  ^qocatf^.  t^  dM»      .mil . 

fti)4  «wif)gf  llpr  j^  ^k  ficpept49d  >gr,  «£{&/.  to  U^e  Ui^l^^ 

tt|iim'£{^?fi  iiillH,  .pE,afi|}n8jk,bi^.e^tf^>i]^4)pt  the  beaf#t 
of:  tl|o^  .^fecwti^  .uppn  ,.j^^^  rPnpiPfrty  wlwlt.  tbgr 
iJirMdy^b^i  Thcar.4e|yi?eifedi  up  th^UUs  (>c  thei^pec^l 

ji^pie,  only.  ^.TijiMbargng;'  4)^  ^8^^  pF;  ^^n^kif 

JtMhwAX^  !XbiatW9^^t^#-lh#^opiv4.P^iwtipf 
q9i^^€iit(tt($,\^,Sfu^^tiits>  fi^^fand. Qor    The.  d«fd  ft 

ttpom,  ithd)  btll^  buA;  leprae. )4^,  tmop^  upon  sU  PtbfNr 
Aelii  «U3tUlg.4«oprit{#»  al^.  t^^bm^^^  off  i&yWigApf 
jAad  Qou  iqTutt.ibiw.  /ISpM^II^^  aiujrr  Unm- 

&r^jneliiuiiiitQriooftey  opoHQgjfco  Umih  eitbec  from  tl|e 
fpmliiaed M  jBbnAvV^pr  from  l^mvfs  hiU, in  pti^iftclioii 
.oOtli^'dfbfc  dtie  to  theni  fr<ni  £tff^.  la  lhe«ccH>UNr  of 
the  olh#r  hilbi  That  the>  pripc^V  obyict  ^f  the  dead 
!mili  10  dttchevgs  the  ealaa^  iif  /So^Ml^  <^<iA  and  C^ 
appears  maniii^.  from  jdip  uMa  .pf  .jthp!  depd  t^kiW 
together.     It  is  true  that  there  is  a  recital  that  the  pro* 

/ttidterftorrt;|M^S»id.i?<9lMtPf!««biB  iP  fpU.sat^lpct^  pf 
ithiBir  vtPqpeitfiycidebta^  i^|wpl),|fig[»ips|;,  J$;^s«rW^  ,.j^{«^ 
iiaid*eoi)aa  pgNiest  tbei^uQlm^ Qr/ii««Viti4^^ 
JL  £tffA  or.^^iast^lMiialiapdJ^^ 
rrspeef  ^  ^Ae  said  biUs  of  eMchange  drami^  accepUd^  or 
indorsed  by  them  or  tmy^/fytbam  ^r^pecHveb/f  and  then 
S  C  S  remaining 
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UKMl  iHtmainwg  imr^dne^  "^^^i/kp  iffl^es^i^fJ^t^.-.H^ 
mid  Coi  iktrmn,  Xhls  vet:iteUalMHra.4itj iMeMi^o  MJIgb 
tbifc  the  {wofiuoti*  diMld^  beNaeiMytei  49sr^^«Mlikin 
«C  tfae.€9pattnc9fihip.  io:  tiiiiti»fii$tiwil^i^9V'  iM^aiiMIr 

Thifl.redlal^  tbm&l^  .dbtaondl .^^^lU^ffintfe^ 
aajiinteiilioo  of  r^l^owng  (Ml  jprppefl^  o^iB^fi^ 
Ae  deed  doe9  smH  cM&^ii»;<a(iy{^IfA^>0f.J6gt/!fL  MMh 
It  espfessljr  wkwe*  j^iwAfr^fl  fli*lii:4i¥fedPftf  dM^ 
the  two  Pullers. ihm:Uc^]S(l(ii\  6391* v^ xdflfe*  Mete 

HaU^  a>irf.Cb;rtir  c^n^iltltf  yart«€ry^  SHrtfdfe 

k^tf  pattnen.     The ,  w4itt»^uoJfx  JS^i^^iyi^  iiflvftdifB^ 
GD..ideas0>ititly  inA.fi«Xfir«U]S:lb^)^ll9j|?^^ 
not  tbe  eitste  ^  £0i/#olrOW:;a^.i>uf|g»eMb  cP^^v^ 
^wi^g€^  promiss^ffy  nfK(^.M4  (^Wi(s$ffi^r||j^{|]9#4f 
Shc  aeauriiig  the  pii|fiMi»i{.i>f  tAh9  y^i))^..#^«:^^^ 

agdinet  ithQ  itwQ  Aiafiv,,.or\e^bQr;^fj|^i9^,,4y,s^9^ 
dftithe  9td  sar^tail!d9bls^T^«til«9iiM^j(A|i«f(IRi#rt^ 
shq)^  <irLdKiizanQtmia&th^iw0ig  MJtoiQfld^yffMl^^ 
of'idM  dfl0d<f;ifTiwfre^d  d^M\9(».^f6$M|)^  9«f^^ 
Ais  &9r^^BBc(^4ii4re<{fiikhft^«r«dJ^  lid 

dtod^ibot  ikitftshdlit  ^l4Ao4rtlt9ddu^jg)98ii>^frte 
mik  vitd!£fa^L.oitfrQnbli^t^ie/i^irM  My^ofdl^i^^l^ 

off  suck  bUh  of  exc^g§  .f?^ ^^^  1  ao^epted,  or  indorsed 

Wr^.ui^Y.i  ^    :  ,  by 


OMUftMiM 


IK  THB  «i^  fid9ttt  UMAti  w  (SfiORGE  IV.  VM 

kbl^'lbr^lbe  BiJTeyftKdebto'diie  and  owkif(  to  tbflm.refc 
)i))i«ef i¥dy  j^o^  )^A^  sduf^  c^pminet^p  tf  Basierhf,  MdB^ 
ddd  Oo^  61!  my*  t)m  6f  dueb  debtfr  respectively/'  Tho 
f^itbrtf  tb^^fevtf  aifrte'to  ckeltt^r  ^{>  the  UII*  of  cot** 
^ib]g«4)^o|ie^e)Mn>lbell^>bri^  up  «U  cemefly 

ii^bi(4^se  {fiOa^q  btt  itey  d^  Mt  agree  txy  give  op  the 
IMM^  ^  Miisbclteti'  fbrctlie^litlkf'  wbichr  they  afaready 
hk¥e  itit  dicli^'liatid^  ^  la  efifecjl^  ^«  bills  so  ddifwred  up 
i^y4)e  ^abid^i^^a^  partially  {^ald,  by  the  seeafitMS 
iMlkle^i^  thei^.haikd^  'for  thid  purpose  ef  payii^  them*; 
ahd^lh^  ti^fidrtrdondt  miaii  to  refimd  that  partUd 
jptiymem  ^  Ldid\&£Mj  i^  Ba^p^e  Cdrslaks  {a)^  waaof 
^yfilbioni^lhk  lh&  crddito^B  didtiot  mean  by^  thia  deed  to 
|{^ve«0,  oAd-itb^t'lhey  had>;i^ot  th^by  gHm  i^^'thair 
J^eM^dy'on^^he^bffla  of  emliMge  acc«pi^ 
fa^'^ikiA^llkbtlb^  eoald  pKawmder^his  epnimiaaioiiy 
1^  l^^d^^iM^^tM'  tbo'teugth  tef  deddin^thia  oase;^ 
jbf^S&Mfe's  b^  JD^iVH'blll^aiid  tlb^ estate  at  lAfiiisaie^ 
il^aH  seetflilies-ilGlr  Cb^'^MH^  dM '^ins^  the  debt^owsof 
»»«Wsi^a^«ttl^€ky;liy  iEto^^  (aeeeptor  efifaj^K 

«BSV  *<id>i5^riot**ttetwffi»g^eoddedy  ife»i>^ 
€dl  ifil^^t^^dgdiftt  iSteJ^i^ieatattDiand  jtbeiri)ytiw^ 
i^{¥iktBe  pi><i«Ma^dr'lSte8b)s  baiaj.>ll»ybiayiafabmlaiit. 
iE^  ^oe^^8^<h«tfllltsi^<fle^HtSte,  i^^  bU^a^  ih^ 
i«tdit^(l^l  ^^OiUSJ  "^W^  liecMid^  tliei«aer  lit  idUeytett^^ 
p^totfrVhe^e^  hiYfa)^'tHe^j^0et)domefMl(^  £n*9uf^ 
i&tJ^'M'*tt<k  tspi^i  tawtiycllhii!^ >«»09||)t,itiii  aebt.de* 
ftrtb  aSB»otf  thWWlli,  fiJ#  iMiife  (^er^ibhlflipoeaiWr^ 

S  C  4  prejudiced 


IMS*       pp^Hdieed  by.lkitdttd^  MidHt.ni^dlr  iiolIalmbtvAtt 

£J9fM«*nMaiid:&v<arid^^^^  lb  » 

cQiit^B  jn\llid>hand^  of  >lhe/(fcna«B  ishM^       tkiOgui 
fxtlbM.totfaft<|)ali)fiifeBk>dfveKbU^        ^     ^    1    '•  •" 

fdpHided'uitoii  )lte  atip|>bflM(iAak.o£>lteiikdl4^ 
for  p$9iMii«.of  Ite  ideto.ofJ^^ 
fip|i9«v»4bstfMcssira.>K0«iM|flqit  j^^      loieteateliHil'^ 
d<^  Wtil .  tj^ey  rplqjhmLAMi^t}ie  tibiiiltifii  4  iiilfa  * 
aaMHUnoi^.tliiit  b;  «o  difingUi^y'dlauld  <iiotk^re$iidioe 
thaif  (eowtycMi  die.  prftmuMi  ^fy:  bdoiigiBgito JBift\ 
bmluupt  ^SOf^  at  JtmMdr.  >  The  jgroilor  parti  of  litfae  ' 
ii|Qn0]F.O0w  •claimed  fay^^  platntift:  wiis  lln  f^odaoa 
oftbaitaei^aritjr.    itw9B.om6vMi,^ok  iiennfwI^iAgli 
thifl  n^iwwftffo .was  inleiidcd  otdyrto'tdatetd  tbft'Cidm  ' 
OQ.«b<Hie  preiiijuie%  «s  tecUti(7'fcpjdie,aaab4Mil|uri9iBfloi\ 
t0  Meawsi  Ktfmngiim  ^fironl  jSUib:    Birti  mi  ihiidD.s^w. 
iqpiNia^ible^Q  iiitdmiMidiil  iaithi8Jianna«Iiiew;.beaHiaa  i 
tb«4Mlfc#a^Mt!ihi9  9ti»»UaistieotaiitGlbii^irillb>»iird^^ 
t%.  OmuI^  b^kticQ.    If,  >tbevefiri0e,<4;be;«xMiaMtf«if  di|n 
dfiec|.AhdUlbava.die  offetA.lar  «hi€h..lfaepIaintifikU>«o 
comMihI^  Mafiiitk  iKoB^'^^tan-iifid  (tbe  idafendttaib^i  mfb'f 
r^fOf^K^rikmh  iWinnbaM«ifilrr«tonrU>>o(mi|ikMqtii^ 
tbey  have  been  deluded.     Sdll,  if  this  ta'dbe  dqpl^Opeiir  i 
«tifi«r  «r^-d^.:^f(00iiViti'«wob>.cif,lai^.afB  boomblo 
gifse  4ba|  e^^  i^^i^  tW^  ttt  W  «fiiiitoD^'howArei|  i 
th^itb^  de^4ipa.m]il;  ihateffiMt-  Iti»iiiflterial4oY0M«^ 
sii^F.^wl^  the-9it«^^t|(9fp  rof  Mflim.  BtmmgM  «i  iha' 
f.'  .  *'  one 
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tl]ifc>eModtieii  M^  'th«t  AnL    Kijfw  >  llkeimu  fCeMtigim      ^!^^ 

and  accepted  by  SUH^  (A&a^^hickiiad  beta  d^pomtad 
widrdidn  }ji^\Atkinson  and  Mount  aa  security  for  money 
advanced.    They  had,  therefore,  a  right  to  prove  those 
bHbcaghiiisbAefjeatattdditf  (fiyWVuiidar  cbtt^ Mn^inMh. 
They  were  also  the  legal  proprietors  of  the  pfMukeaat 
BMaidi4  vMkii  iliadi  bwD  coftvcyiKl '  to  tbiiti  hy  SM 
Willi Aipawfartfiatfe,  uneCtthdiKddiiTs  oPioertatn' bilb  of 
ei0dbaog9  teBe(tt8d\bgrSbici(ff,\dndteif>'a  irill  a^t9«pt^  b^ 
UmApifaA^iisA  BaiiAaed^pt^^nuwa^bad  bben  cdiiveyed, 
aadJifaae  biliidfaxkbange  akposiced^  •by  .BUftA  as  seeuif^p^ 
netim)^#m4fa0  ieas&i>bikbca  ibat  vtaigUt  4>e  doe  irrnn 
JBBU;  dbutall0(fiv^thd')ia^iiient4if  ^ny  ^bilU  of  exchange 
beBU%  bk'paDle^  «f  nMch  they  lai^be  by  toy  other  - 
modsrjbfcoate  thv  luJdera.    The  .falilk  to  tfce  amount  i£ 
IS^iStoOA  wpre  4tf  thiB.ddKn^Mioi^;  ttdd  in  making  their 
pmoff  >anirthfeae;:bill&  they  ikist  have  mentidlhed  this 
Bnikside:^tiBAae^  aM  the  bills  ^  £lbdr  and  tff  fJMiV^ 
asisecuiiticis  i■<^tfasili hands.'.  It  ddet  Hot  appear  of  ^6at 
patflHftjdaJmitbnaiaflCBnlidaa  idtiiMlelybecflaae;  but  it 
appeaisatliateSXbib^aajwellatfdEMf^y  had  tecMfte bank^ 
mpt;  teditfJthemIfieJof4h*/whbIe^  beyond  the  aMMint  ' 
of/uBIUbiJcashtlnlancia^  be  taken  at  SOtKA  or  60Old£,  ft 
wali»  prokablyviMdioli  Uiklar-f«ted|  «iA  4his  would  leave 
t]laitTpBolif:good^»inidia»tiaiv«|we9ft  and  striete^t'vfew,  fbr 
i«joqo/lnirisy6(x*-^-- ■ -^  .-■-'<:    .....:..''' 

oltimusti  dw^ibs^^halM'bean^darifab^  bytk)se  who 
hid' tkvdiianBgeiiifnt m£ BHiBB'iSb^^  nhdm^  hiterest ill 
hjff^bnds^  i»^ndie«i&'hisJ€»iiato  ik)m»die  prd6f  on-thes^ 
bills;  land  ttda^oOciilltfyiuMalM 

«i.T  fested 


lested'  by  tlie  plamtlffi,  tliat  Messrs.  Kensington  slboold 
execute  the  deed  in  question^  By  executing  !t  they 
consented  to  give  up,  and  did  in  fiict  give  up,  tfie  biU^ 
to  the  amount  of  I8,i200ZI 

The  estate  was  thereby  absolutely  relieved  from  that 
prooi^  and  Messrs.  Kensington  took  tie  cliance  6f  the  pro- 
duce of  the  estate  ofEasterby  and  UaU  under  flieaeed»  in 
the  place  of  their  right  to  a  dividend  under  BUiTs  C6m- 
mission.  The  i)ills,  to  the  amount  of  l8,S60iF.,  had  "be^ 
accepted' by \£/^,  for  the  accommodation  of  Easterly 
and  Ilatl*  There  were  various  and  complicated  dealings 
between  ^ose  parties ;  and  when  the  deed  was  made^'it 
was  unknown  in  whose  favour  the  balance  wotdd  ulfi^ 
mately  be  found  to  be.  T^e  deed  coiitains  a  provisioltf 
for  paying  to  the  assignees  of  JSfliT  a  dividend  oiit  of  t!he 
first  portion  of  the  fund,  on  the  ihoney  then  actnally 
received  by  Messrs.  Kensington^  axid  other  personk  therif 
immed,  out  of  the  estate' of  J^/7i7/  and  a  prorFsion  (of 
baying  out  of  the  secondary  or  '  collateral  fund  m 
186,0007.  the  balaiicie  that  might  ultimately  be  fdnid 
due  to  EttiTs  estate.        *  '  '         ...  'i.u 

The  deed  itsdf  is  of  very  uniisual  length,  and* very' 
inultifarious  and  complicated.  There  is  an  abstract  of 
It  sufficient  for  the  purpose  of  this  cause  in  *Mr.  Sudl^i 
report  of  the  case>  JSxjparte  ClarstcUrsi  before  iny  X,6rd 
Eldon ;  and  1  do  not  thiiik  it  necessary  to  repeat  'the 
<ietail .  of  its  provisicrns.  "  It  is '  clear,  that  the  great  and 
primary  obj^t  was,  ^e  payment  oi^the  debts  of  J&zsf€r^ 
and  HaU^  and  the  relieving  of  them  from  the  pressure 
pf  their  creditors.  It'  is  not' dear  th^t  any  instrument 
]^hicn  did  Hot  furnish  a  direct  charge  against  them  was 
cpntempUted.  There  were  many  bills  of  exchange  ont- 
^tandiog,  which  did  fiimish  sndi  a  charge  kpanst  them, 

and 


IN  THE  ffnps^  9^,  X^4¥f  9:^  p^BpE  IV-  119 

flP^  jilsQ^m^nst^so.me  9^er  ffirsffqSf  the  l^o  |d^$n^        ^^^ 
Pt^ier^  for  instance^ , who  ^h^d  put  their  name  to  bills       IT    ' 
,  whic^  b^d  been  sent  abroad,  for  the  debts,  or  on  the       <M^ 
account,  of  Easterly  and  HalL     Tb^se  two  gentlemen  *" 

wefp,^  lake  A..par^  in.,th^  wholes  arrangement,  I^th 
of  the,  §ale  aivl,  purchase  of  the  mines;  and  ac-^ 
cordingly  4bei|:  na^n^e^  are  .mentipned  in  the  clause 
of.  release,,  by  the  c^edifprs  of  £a5fer^  and  HaU^ 
tJjjioi^  pekb^  /pjfnnson  and  ^  Mount  pox  |the  estate 
q£,Ell^l^ai^p  fpeotjoned,  in  thalf^dapse:  .^ey.a|'e  men- 
tipq^  in.  so]f3QQ  of  the  recitals^  but  not  in  .ihia.  clfuse. 
^nd^  as  wa^^i^idby  jLord  EUon,  with  whose  judgmenl^ 
^.  ^entirely  agree^  it  will  not  l^e  fowd,  on  an  attentive 
IffijifUS^  of  th^,dee(}>  thi|t  anpr,Jbills  qf  exchange  are  in- 
t/fffififd  to,  be  gjyen  up,  ^i^pt  those  which  constituted 
^el^ts  4ue  andowii^  ^,  £a5^fr£^,  and.  ^aU  (of  which 
4i&$Qi;iptjpn  w^re  tbe  )i>ills  for  18,200^).  Npthing  is  said. 
^  pOBXky  bills  of  the  d^e^iption  of  those  accepted  by 
Sjff^..  ai^d  Juemis* .  There  is  nothing  e^^pr^sed  to  prevent 
Ijjl^e.^^ldfrs  of  such  bills. from  availing  themselves  of 
them,  although,  by  so  doing,  a  remote  and  circuitous 
<^arg(|  might  eventually  arise  against  EflsterJftf  and  HaU. 
i^^fs  bills  were  the  object  of^  the  case  before.  Lord 
El^oi^:  tb^  are  not  distinguishable  fromLewi^^  bilL 
mentioned  in  ^h^  present  c;^^  and  his  Lordship's  judg- 
ment is,  therefore,  a  direct, auOiority  in  &your  of  the 

defendants  a^  to  that  part  of  the  plaintiffs'  claim;  ii^ 

■\'  ,'  "'     .  ''  •*   *•'■  '*    ',     ",'   '*    .' ' 'J     '  •' ■  * 

principle,  .also,  it  h^^n  authority  in  their  favour  on  the 

Other  part  pf  the  qlaim  ;  for  if  the  collateral  security  of 

1^  bill  of  exchange  was  not  Tost  by  fhe  operation  of  the 

deed,  and  the  giving  up  other  bills,  for  the  pa^ipent  of 

which  it  was  a  security,  neither  could  the  security  of 

real  property  be  lost  by  the  operation  of  the  deed: 

•  there 


*MI.  there  can  be  no  diflference  in  principle  between  tbe  one 
^j^j^^„  i^d  the  other.  It  may  not  unreasonably  be  Boppooed 
agamat       that  many  of  the  creditors  of  Eaderhf  and  Hall  would 


be  willing  t»^ite^tl|i)^JUlh('0^titdk^^  relc 

them,  if  they  were  allowed  to  retain  the  benefit  of  their 
coUkeend  ^ectct1^-*h^'yttbtAA'^ 
they  bad  Tiotlbeeti  dBh^^A  tb-'rdttSh  thk  %^^\  and 
any  attempt  to  dekl  wiih  ifiiicH'^^^aiftki^  WMtltf 'i>f«^la]^ 
}yAW  been  f(Mhd  9mp^ctica)Ife,  atld^odl<l^l>aHrfe'\lA«Wi 

vide  k  ((tod  'shffiteihn^  '^In'  1§te  ^d'td  hif^^'^'^tfinafy^ 
{iresient  knd  cotniugeinf^^dtid  th^  a^^^eT'o^SkWte^ 
be  weH  stkppdsed  tdliAv^'b^n^bctnteiit-iriA  ^^AdbM 
bf  r^hiibifrsemetit  tff  ^i(6h  ^tlb 'ilfr  BfteriM^JSMA^IM 
ihfj^tf  dbtain  by  ttefti^  iT^IJWiY  iftblKM^rMbtiriti^^  ottl 
6F  th^  sfecidiidiB^  fund,  Ofa  'ihki  ffititf  setflMinf  Uf  w^i&kttA 

ferr^d  an  arrat)g(imeht  whnih  l^fVlh  the  hiaMs^tif^HesftM£ 
Jfirfn^^niSfftm  tSie  ebtlateta)  seculfti^'^ttUI^^/^^lKtifidHai 
^Idting  state  of  AibgS  wMch  ^at^  Megrfk.  ^fflybft^ftHi 
not  only  tltese  coilaf^ral  securitiie^Mbii^abd^ci  I'^trcif 
proof  ondf  dividend  dti  difaHi^tttMitlltb^f'^^ 

pounds.    '  ''•  •■  '     "■  ■  '  •* • '"■  '*""  '' '   •  J» 

'  Ftirthfesb  ttason^,  btfi'Jddgtneht  is  itt  fb?dfat'^dr*t^ 

dcfendfaritsi  andAnDnttiltlstebtetotirtd.'   '  '        ^    '^^ 

'  '        Jtidgmeiit^ibf^  iKftiidUffi^ 
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:  \     *-*' 


latt. 


;».'  M.«   •    \  V  ,  I'l  \ '. \  .-     \  *:••    '    .      ■  1 .   •.  .*   }     •    ■  • :    !.  .It 
f*(.W.(B^Wv  9C.  J^^^Ti  .fc!y,.%  i^eff  ftdwt  :^^«f  .ft  number  of  p«r- 


|H^^ifelb«pcfR«nt!^»fjlbWF^cS*  J^Ai^?* 

?]MarFl>)f»fJlrtJAi»t«::RPSl^i^      Cpw^  that  tbeir  iif;^  ^^^^ 


JwJW'  :  VB9n,^?vingWHfte^g?^tb^^4^efpr«.pi:9^  ST^'"^ 


|l^4)P9fP^h^*<^P!^s^.<>f.^eIe(X  p^rsoo^,  parUb^oMTs  of  totbepopu- 
t)>^i^  1W.^)»  fof  t^  time  beVigr  or  «ot  ?    Tbere  weri;  pwish ;  meh  • 

it  is  unnecessary  to  notice  more  fully,  as  it  was  no^.di^      inUieyew 
Bltfe^tbp^.  )Sx  t^B  jplajn^a^^  wer^.^nti^l^  U>  a  v/frdict>  on  ]'^^,^l^^ 
the  first  issue,  ^]i^  Wi^«^;CJ5!fi!t}efJj;^ii|;x)p  tbp  secoif^^W^  of  ^"L^****^ 
(IHP^i^WI^^s!^:  i-P!^  ^^®  general  issue.     At  the  trial  fony-nme  per. 

tooS)  together 
with  the  Ticer 
end  churchwardens,  were  i\^nied  as  the  selvct  vatry ;  and  that  number  wai  to  be  kept  up  by 
dedioos,  to  be  made  by  ten  at  leaet  of  tboae  forty-nine,  together  with  the  vicar  and  church- 
wart' en».  In  the  year  1673  this  number  of  ten  was,  by  another  faailty,  reduced  to  aeren ; 
and  these  faculties  were  acted  upon  ever  afterwards.  Ten  out  of  the  fourteen  venrymco, 
ezclusive  of  the  vicar  and  churchwardens,  who  were  present  at  the  vestry  holdcn  D«it 
before  the  promulgation  of  the  firtt  faculty,  were  part  of  the  ferty-nlae  named  in  that 
fSu:ulty :  Held,  that  as  the  vestry  appointed  by  the  faculty,  and  since  continued,  waa  not  in- 
consistent with  the  vestry  previously  existing  by  the  custom,  the  custom  was  not  destroyed  by 
tlie  parish  having  accepted  the  faculty,  and  acted  upon  it  ever  since,  the  faculty  not  being 
binding  in  law,  and  the  vestry  having  power  at  any  time  to  depart  from  its  dire^iona. 

before 


7m     '  .CiA^B&  III  HIL^fRif  TERM  : -^^  -^ 


after  vEa«^  t^m>  iaft?#  tike  firib«ihff>TeiUwfee'>#ift' 

A  cUrtepr  pf  feoffipeilt  cf  41m  (j^iearill^ttji^^Uclk 

Charingf  confinned  certain  lands  in  that  patiA^  i^tloi 
levied  in  the  S^b  ytair*  of.  j^<mfy  die  Xbbd)  ^fi  iMo- 
perty,  described  to   be  in:  the  )ftgish^^^  Skf^anSnV 
in  ihfi  Fields.     A^  eiLtu^ct  from  the  •fe&Iesifstieal  td^- 
a^on  of  Pope  NidiOun  lajEW^i  U  'ia.diB  year  Utl$l^ 
relating  to  part  of  the  teeopolraljitts  iS  YhfraUioe* 
of    WesMmter^    describe^   to.be  iiiilhe-'paridb  of 
St.  Martin  in  the  Fields^    An  a9KifQe  of  aofrtL'diMtiiu^' 
in  the  year  ISO99  (^Edfp,2^]  UroUght  ift  the  CdoBt 
of  Common  Pleas  hyjbkn  4^  Ifyde  v.  WHimmBriain^^ 
for  common  of  pasture  in  the  parfsh  of  St^^  Mortal 
in  the  Fields^   as    belqngiiig  to  Jms  fileehoid  fafr«'tl»  . 
same  parish.  In  1 33941$  4>  FA»m  8.)  a^  aooount  prcM^iiHl 
in  the  exchequer  of  certain  rolls  of  oerdkin  pajmMnti 
for  the  ninth  sheaf>  fleece,  and  .l«mb»  Ja  the  parish  t>f  * 
SL  Martin  in  the  Fidds^    A  deed  of  senfinsatiod*  ia^ 
1^67,  (42  Edw.  3.)  from^otry  de  BeUo  MMei  iadf^ ! 
to  King  Edapard  the  Third,  of  a  filace  and- garden^  add'  > 
appurtenances,  near  to  the  cross  oi Charing^  in  tbciporislr. 
of  St*  Martin  in  tie  Fields.    The  •  defendant^  as  t«  lhi» 
p^nJf^  the  case}  r^ied  upon  leltCP^  (Milmt  pf  the  ^  JbsJl^ 
which  recii^  jthat  the  idbabite^^  i^'^i'Mm4i^4n  He 
FifUs  had  nv»d^  tbfihr  himUe^appUsMidti  lintp:  hist  Marl 
je^statjlqg,  "tbaiwhtc^ias^ini^olkneflf  lOog  JXMy^ 
thp  £tgbtbi  tb^  wid4iibabfta«tS(faAAno{iatish  iiaaoAi  bQt&' 
diA|)![^soi:t|x^th<|pari|yh^^uschpf  &»t^^  ^i^  > 

mfij^.^.wer^fbei^^j^foriied  AOibfitig  their  kdiea  by<^ 
^^im^^y?i9^tWf^^^  wftidi^%.aaa:JHfett:^jtha^ 
f  ;  misliking. 


IN  THE  ttJiAildm^lYuiM  w  eSOtt^E  IV.  ?^ 

i»/MejdHfbb  >tqL'/ber(^t«tted|f  and  tiUid»  a'parWiHhtri^i      ^^HHHTl 
which  DOW  is  so  greatly  inhabited,  as  the  churdi  is  not-       «ggfty 
Qf:)Siifiq|dn(1^es8*«o  Mfaeite  thdtpttrishlon^^  md  the 
dbuinflHjrBMsfdl^litli^  aBnt^eM^fs  no  yoMi  ftf  bury  their 

cJMjaitjF  (dntodids  /  id  tbevparisbi'b(KA^5  ffoM  IS'M'  to 
li{ra,«.Mei#'.tfaea:  rettll  ti^  pVbve'tbe'  e^lsteac^'  of^the 
sdoct  iTCstrgrt*  Xhoi)  ei]Cribs'^«{>p^reJ  to  "have  been 
signed  fanp^pemdnsidesdrib^getierfilly  as '"  Ifae  iliastei^  of 
the({iilriditV  in  MMiedHQUinces,  faowever,  tfaey  werede-* 
steibcdtarf<<  plHrisiiioneirs.^'  It  af>p^fli!^  from  these  en- 
tije%thall  tba  bufei*esstraitta6tM  was  done  by  avery  small 
Diniber  o0peisoii^th«iBh  present.  -  Iteforethe  year  1600^^ 
itdidiso^appeiir  in  whiitttiaiimr' these  jliersons  were 
choten^^  btil  itftei^  that.  perfb<]^'  it  apf^eaiied  that  the  exist- 
ingi  tbody '  >MAed'  t  updb  ' ^tb^rs  to  become'  constituent 
nduBluRr  of  tM»  oNrn  b6dy:  Before  the  year  1662, 
thd  nmiibiGir  of  persons  vdriedt  they  neter  amounted 
tdibitfwine^  and  at  one  time  were  less  than  twenty; 
loi'the  yeeat  1802,  ct  faeulty  was  granted  by  'the 
Biillop  of  Londtm  '4br  a  select  vestry,  to  consist  of 
fofaljfHi^nd.persbos  besides  the  vicar  and  churchwardens, 
anAiiiiidMirisibg.  ten  bSesktoisi  thie  ficar' and  cbtirdi^' 
w«rden8i  tv  aoi^  At  >th€J  vestty  holden  "next  before 
th)s(£M&lt^;whs.gliifit«4f"fi'Atteeii  Vedti^biett  wiirepre- 
seat^^  and  isiiiof  ih^ai  w«rii  included'  ih  'the  Ibrty-nine 
appctttedifag^itheiiadiibii^.'  A«ec^Mid  fkdalty  was  giHnted 
invl€9S,«iniabiBg<')lio(tioa8  «tid  ^m^waf^etens,"  and 
sefttd  ottm^*  D9iae(^<  ilVdfaft)ff66d|  >tbe'!^et  Vestiy  had '- 
alwfty*\  oaqriacoi  or^fott]Ma6>^6«^e9nh^' vCcar  anA' 
chi{ilchfl¥iiEdbmi  Thf^idlubtM&ttti^  ^iv^'Ih' evidence 
copfai  oCthftAltompg  teotobl  fliB^d<)d|^/df^jJidgteeht  -' 
"  ■-,  '  in 


"  M<iini(      ,  a  Bimiilamwi'  ftimiiiitnrtintf  jSir  rJi  fjfjiiijor- .  di>  -tlMii 
^^       aiifHlfif «a  nf  MiMn^M.  f  n  timir  iff  -TMir  wndjIffiW 

«  "i^'c  ill TW -.?"*.  Jf™!!!""  PrJrif  ofTIllfl  l^ffl  niw*^<  iiiiiiiw*  ••■! 

Jf^i«Mi!<«  fJS!Tr«r»^  TM^f^Mk  i|Wil  l»ih» 
,li^^e^J|hy.,Ygy»if4i^|^WM1^lMW^^y^ 

beem  a  xJestiy  of  the  Midtg»M!M4°MWWl«C.«  iWHiP 

»flBunn«tiiw  oC.^ie^lsVf*  .THwdll'ii ».4'<WI»f »J>llli>IWK 

the  amift  r«i^  iififp  (Jbif,3%4iq#  mif.  yWJNtlMK^ 
(fwn^wvM  «!i^  io<.W/4»fi|e4  tat;  4JfllPlt  ^^^ 

^  St.  liwtta  hm*  and  ( 


•  • 
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'■ «  Mr tiir(tt.**>'«iJRlllMr  tiii^'iii^  lofii  J0M^  Mh^      'till. 

4BbiifidtbbiMitiiij^«i^«ua'Vtiw'{itiliil*witi^^        • 

'nflrpb^MV  flM'ttttSWitMy  Rmt  ^WgdlKHg^  iHc'uHra  of 

^MHP  fl%ift  'llflM^^MtallS^iiiMaly  MO  V'tbif  HSiMgnt  It* 
Miir  dWi  ^dlirf'  MMb  tB  tdnOSk  nikti  iflAtber  «e 
iMflUt  fibtfy  Iftfl  iidscscd'  fiCnn  ttM  IniihdiDOfM.  If 
mUf  timii|hp  (b^^  ^M  bfeen  iiiU^  ^edt'V&tirjr  ft^ 
*4Mte  'fthiifliMibnft1|  dtey  ittdst'  Hifa  wt  tw  "pliinifln^' 
(fttttaitjiicr  tor  tbbdlflhiM^t^   "Incfjtify  hfttn^feiind  a 

"Ami*  1S#7i  ^JbtitbeB' i^'Hfirnikl'fc^  ft  fte*  frilll^  dr  fork 
^CiililllttttkUt^  BuUWBIiiiWMlWlg  wg^HWteC&i^HS  groddd 

^MiFlHO'OTHIDiPlSnHOCrOS'Hiv  rOCQIQi  WtmX  pfvTvu  BC  mR? 


(>>  ff  M  U44,   .  .  .,  „.  JB  JpiffrfM 

▼ttU  VII.  S© 


lvaff.now.«h«ir«d,Gai]jM!r.  ,:p<p§9?ttii^lff,p|S(F»)«»«i?^ 

t]b^  8^bct.Te^,i».fo,cfl!DW8t.»»,op;  4f^fdjb{r^t,,.;;i]|^ 
U.Kttb  to  ^  <)i!a<d'.ja  <^.b<jo^w,,op,ji^jfl^ej|^ 
Mlect T«sU7  ba  b9dy  (|d^^iflpt,J5^^58,j»aj^j^io9§re  ^ 
kige)  to  whom  the  oonduot  pf ,  thc(  gafif lf;^i:fffi^  ^J°??^' 
mitted  bj;  the  psrisbionen,  .^  if^nptf^fffff^  %f!f^ 
ibr«,  to  snob  a  bod7,t|»^4t  flifn)!^  ^jjiiyf,  <9ffl^# 
•ny  pr«9iw  ddinite  niimb!?^.  .,,Tl»S;,oijii5fti<^,,|i)pjpip 
that  it  is  a  mje  of  uojjr^r^  fpplic«tiP9  ^^  iH??'?'!!'? 
of  Oie  sdect  vestry  sfpstj^  ceiitiip^ ,  lij^ny.cjiijj?,  ^^i^ 
^re,.can  be,  stat^  in  wl^  ^  <r»M«0W  flF  P*ffl9?P!lf?:if 
«  select  veetiiy  consistiijg  £rpoai  tiufe  ^.^^<^^;Vflf  \ 

«eitai|i  Aoo^bv  wouU  be,g(XK)p,  it,«jm  ^ff  li^^,4M^I^ 
ii»^t«d  upqi^,  (jumpt  ffr«faii,,  JNqwtt  ^f^^ps^.a^gf||tttl|faL 
tbat  all  ^e.,p^nshipi)ei», w^  pify,^  t^rf^  ^ljip};^fggC 
^boultjl  coniA9f»  a.  seJeqtj.^j^Ry.  ,Jhp..jPf«?:ffift)pij|^ 
K^tbe.  ne8tjy,wA«jid,th¥f,  v^  ^^,)^;«^  to,,)inK;  ji><^y 

«4  i?«!a^t^Mri,%ivlifliW!!fF»JW  ^  *8ifl^«ff^ 

*pF#.to;.#4jpiw^,tl?em.,fei4i^  |Bf,««H»ii«4teto!* 
would  dearlf,  tl»W5pfflre,;be, .a  fiofx^ ,s$ist^v^,fu:.iv!^ 

f.n  r  <-j  f.  prendl 


IN   THE 


^«iJk  g^M  ^tai  -Ife^d^AftGE  IV.  m 

WrnM'^niniUiite  of  it  jtel^tiofly  taicertainin  ttttnibef,  '^^^ 
^Inih'ii^  ttfettd  fixmi  the  fifarfi^st^tiftrei.  'T^^  dsriOi^  Vj* 
'^  !Se^dJ&ll^  bf  tfrc^  kidedes'ls  i^ihlhi^  tcrcifHttlh 
persons  who  are  called  mMets'hf')iii  beridx' (^^tbb 
members  of  this  select  vestry  in  ancient  times  were  called 
master^  dftWe  phK§ih)/  They^  tonrist  df  tib  definite 
^iiitiilsii^'fyiihhhy  *aVd  M  twwfei^-' o^•^lecang  dthei*. 
¥hei>A;*dto^^h6'  Ab  **ote)t  'Aift-  the  6enc*irt  toP'^tliefc 
4ldciAi(«  life'  klfe^'boiy;  aiid'they%e«ra'V«^*troiig 
^^ildgjr't^jf'a'  ifelect  SfeitrV^^  So  where  by  charter  ftc 
Wybf^bf  a' tc^rtt'  corporate  is  ele<:ted  from  the  fcur- 
'^ssed^ 'lind  iUe  "person '  who  lias  filled  tbe  ofiice  Of 
'inayor  f&  to  fall  bacK,'ahd  became  a  common-coniidl*  , 
'lAati^  the  tkumbdrs'  (i/f  die  common-council  would  varV 
b  'some"  d^fedr  from  iidfe'to'  time.  Bat  It  is  more 
i^d^h&bie  'idifit  'thd  dumber  of  persons  wh6  are  to 
^<i6mr^€  i  ]iSect  restty^  wbi6h*has  existed  fi^m  tin^ 
IbtiieihoiPialj-'^ciuld' vary 'with  the  population  of  the 
V^r&b,^rkthet<  tH^  t'hdt  ft  should'  be  fixed;  ibr  the 
''iidniWi)fpei*sbns  reas6naUy^  required  m  the  time  of 
''Xicia^d^i  flrktlo  IxJbllttge  ih6  aff^rs  df  the  paHsfa  df 
^"ii'UlSihmHilii  PtttOs,  whto'thepopdatioh  w^  prcK 
^Ml^  Vii^  ^mall/ irdbW '!w  ^^rJrSHt  fitted  tto  condutl 
IQi-c^^^&ifidi^'wIheh  ^e  pbpdlaftoh;  ahd'the  bbtaseqtieht 
^fljflc^ 'to  ^e^^perfonWed  toy 'tlhe  vestrymen,  have  io 
"gr^t^iticrfeaieA  It  h  ndf^feputcrffliirt  tfce  number 
<6l^Qik  selklfc Vestry  niustbe'  r^^d^tftiMtt  withTeSetentB& 
^^^))tilktibki'  6f  riM  piii^h; 'tb^'^uaes  tdlse  pei*' 
^Mbedi  ami' 'ih6-finpbrtrinae*i)r'tHt! ^fusts'  comtlalttej 
^io^iiki'tkti  df  4ti6  vestrjihiin^^'btlt  ttei%  fe  Ibd^foutA 
tdrisrf^n^^hi  tffis^case  thai?  Ihe  nuriibfer  trfftrty-Aftie'li 

'^    "^W  3  D  2  a  custom 


,1^  :fi  ..  ,eA^Ep  pf  WL^«X,  ?MK,, 


ipo^i 


MB^  ^,  case  if  is  gipre  n^ascp^Ue  tft^  tl^e  WWWff:.  oC.th^ 
^ect  y<^^  shp^l4  be  unQei*$ain,)i;)^,Q?((^..  Trbos^ 
jDf^^e^  theTefof^  ^ct.nqt  .ajflpjyj".  In  tl^^.f9l|9e  9f i  4^ 
y.  ,Cpflto,(a)  Jlje  qiwlpift  ^(fUed  vrg^   thaft^  irJti|»|^y^ 

jWeti  (Mid  ^ppc^ot^  hp.V  wp<jh  f^lftuW  1^  i^^  ^1#t 
,fiuf  thp  w}iole  Mffslji  p  f;^rta\q  Jjr^pqrtlfp  M^J»9f  JW 
bj^fio  pc^,  to  .\)^  rf4§efl  by  t;l»,e  j^wupj^.  <if  .^Rwaw^  }^ 
tfe^ir  v^ig^at^  cl^ijurcJiwar^eii,  4IV^  p^fl  pv«r  |fi  %  i^ 
.^h^t  c^tpm.vas  .upreafivma^e  U(K^  t|irii^gr9aiji^;  Jux^ 
b^cavi^  aajr  tvjre^ly-four  |^I4p|]|^  91^  PftP^tjittwig 
« ^/^  Mjd  ^^ightjtw  t^e  w^q]^  ||^;.^  ^er 

j^pon  tilje  vl¥)to  pa|risfc,werat9.;beJiM?rae  bj[.^jp4|j|j«Dl«| 
itowijifhip^  i^a(soa  apd  >js^  req^lffld  ,(;^(  ik^,tfi9t 

Pk^^ow,  tb^  <?pse  of  Ta|iif*3^(6J  is..i;U#.,tOi^^^|H4hiK 
9f^^\i  <?ustpm.4iall  bs  void  for  wnt.pf  f»wt|^y^^^yi)^ 

bp.  fi  CM^t^ift  .vbi<*t  w^.  wt  )i^  ^  «:9i^-.t,7'il« 
pr^f^t  c^e  .f^r|li5l|es  an  imtapqp  o^.^^Hfifi;  A,,p«^WBy| 
Cpk  ^  sel^t  yc^uy  Ofust,  ip  fch^  jSjwt;Jpif  t«^«^  bpfA.4^111^ 

v|9bi(«Hsns.  to  .tbe  ipei^l^rs  Qf  ^pph  t^s^X'  (^.  fi^Mif^  ^^ 
affiur^  of  tbe  i^w^  Gibson^s  Qodf^t  %^*.  cUfd  m>(Am^ 

*^lbwS3r  h>  «hw  .l^«t,>  select  vf^tey  may j^aUsi  bjr.pi^r) 

(a)  2  5^•.  1145.  (6}  Sir  Mn\DatUt  i^Qwrfj^PT. 

(c)  XnAvi  iOBT. 

i   -  i.  '    .  scription; 


kA. 


IN  THE  srk k  9-ik  ^ Yka^s  Of  GE6 AGE  IV.  *^h 

scription ;  anil  yrhete  a  select  tedtty  hits  been  prov^  (Ss  *)'din. 
itf  ha>3  trtf  tWd  case)  W  Imve  existed  ftx)m  very  e'arly  timei,  -»^,..  _% 
^vieiy  prel^mnptidn  duglit  to  be  made  M  favour  of  \ia  .^x 
^^gaf  commencement"  It  ihajj^,  'tlidfefore,  ^  phesumefl 
that  ^e  pirtsh(cin«t'S)  inth^'fit'st'ii^stance;  d^Ieg^ed  tb 
iihemembet^  of  the  firtt  select  Vestry  the  poWer,  not  only 
of  ttianiftging  the  afikir^  of  the  patishi  bd<  oi^  increasing 
'or  ditnittistlihg  theW  own  nnmbWs  at  tf^eir 'discretion, 
tlc<^l€in^to'tKe  n^ttrr^  hud  quantity  of  Ibe  duti^  whick 
Ihey  mfgbt^iiVe  tb  pekcM,  With  iHh  qualifieatl6h,  thstt 
dk6  mtotfer^f  shbbid  Alttrays  be  p&rishionerflr,  ilnd,  don^ 
«6qnenl)y  as  sueli/  that  they  shbifld  alwuys  have  ah 
*  interest  that  'the  affairs  of  ih&  parish'  should  be  prc^ 
perly  obiniiidtec^  a^d  as  vesti^ien,  that  the  number 
fthouM^b^  adequate  t6  th^  duties-cast  upon  them  fVoiA 
time  t6  t[ime»  It  may  b6  presumed  (if  necessary)  in 
ftvouroF  *u6b  lbng<^continue<9' usage,  that  the  powet 
delegated  to  tAtftk  was  subject  to  thi^  limitafioni  thaf  tli4 
btttfib«r''Of*Ve«ti^*rti^  should  never  exceed  the  greatest 
humber,'  nor  be  fess*  than'  the '  smallest'  numbc*  virhictf, 
by  th^  eiitrite  ikl  tlie  bodks;  ajipe^ed  ^'fa-aVe^  eom|)6s^ 
IbeVestry afdlflfercnt times.  ' The cn^e'of C&rporatidn^ (it) 
it^cirds  n^trel^  i^ark^Ieihstancebfsnclh  a'pres^ption 
ktfHU^b^n'^adei  Tfae'ch^ribrs'of  cfertHinx:4tp<](^kti6ni 
^eWbc^'illiirt  W(<  dedito'  of  mufybi^  ihMd" by  by:  th'ti 
^bibslbnall^  ot^  burgesses;  bbt  ^e 'ahcieht  s^'d^  usuat 
aHtie^'af  'AedVdti  had  beeii  by  ^'select  f^y^  anil  it  Va» 
a«cidM''tbat "srfdt  iledtlon  WaS  goitfln  liiw^  and* it  wai 
*efe  iafd  ^dAwn  ttiat  "as  the  coipcfAtrAte^  »W'- tfed  *  ^#gf 
^Fmiricing  laws  fofthe'bcttei'  government 'of  theii^HiodyJ 
it  might  be  presumed  that  they  ha3,  m  the'first  fastance, 

(o)  4  Rej}.  77  6.  . . »  *  ^  .*  v.  ^»  , 

S  D  S  made 


1828.^      made  an  orditiahce  sanctioning  i!he  kineient  mMe  dP 
•fi^--'  •      election,  siicK  reverend  respect  (tbrd'(3bfc  affibi)  •^tt€~ 

^nii^_  law  attributes  to  aneieht  and  cikWhudt  allowaiice;  tlicragb 
it  begiii  within  the  tiine  ot  legdf  iftembry.^' '^  Aii^Wt  «? 
parliament  may  even  Be  pteiumefl'^n  FivoWdPifacfc'W 
ancient  and  long-<X)ntinued  ^i^e,  ]^yrri^s\!k$M9  ^Hbffw 
!LkilyStaJfbrdv.ZJ&^^  M4irr6fiidN.tiArid^ 

JPideringv.  LordSiamfordic),^tkii^  'f^ 

IS  irtie  that  itik  issiie  upocf'tH^V^cdrtf  ^jpt)^d'liir^ 
scriptive  right,  and  Would  iioi'^U^^Sm^']^ 
of  a  select  vestry  founded  on  an  act  of  parliament.  Bat 
if  sac^  atf  acc  of  j^ai^ihent  oaghC'te  be'^^TMinie^'  a 
new  trial  ought  not  to  be  A-ariled;  '  -.'^Wthu.M  m  .1 
Secondly,  the  acceptance  of  ihe  fkcbltyiti'isei^^^r 
ihen  vestry,  does  fibt'operate  as  an  dbandoii&^t  titWH 
antecedent  right,  becaiis^ttie  khethberk' of%€{tii4nSA^^fr]p 
had  no  authority  to  annihilate  air  the  nghis  ii^tlid'tyfliHi' 
by  accepting  a  new  cohstitufion.  ff  oifce,  iii^  fN^idt^df 
law,  the  government  of  t))e  parish  w^  Vested  ii^r^selft^ 
vestr^,  it  is  as  much  the  right  iJPthe  jiailihlbttdr^^  V^ 
governed  by  such  a  vestry  as  in  drdiiiary  dti<e&  ii'itf  thdif 
it  should  be  governed  by  Ore  psirfshibiKetsl  itt^lftl^J 
The  abceptanee  by  a  corporate  Wd^  <rf^k  W  cMlh6f9 
varying  in  some  particulars'  frbm  thb^  li^j^  wfiicK  ^ 
corporation  had  been  j>risvlot]^  'goV^6if;'^^H2^'ttbf 
Necessarily  abrogate  nil  mxtece^nif  r^^  Ad  dH^^ttP 
ceptanbe  oP  W  void  chafter  tl&riy  Vrb^d^i^  &MUgU» 
those  rights  'So  -the  iiee^p'teiic^  }j^k  W»m^^Uia 
Aot  work  &  irfirrendeTr  by  6pcifati6ir^bP«w^6F^^pftW 
valid  leas^  Shed: B&ke%v.7^'ASihBaiiop^9iiPk^ 


'  .•  .-  i.    .    .  rs  .  • 

i   r  y.  \   ,  M\ '  "i,  L\    \r.   . 

riuoih  u 

(a)  Sidnner^  78. 
(c)  «>V5f.iun.i7S;' 

(ft)  Cou>per,  102. 

{i)  rJat^t  it.  st\ 

'  ".  ■  ".  •  .      -  7 

4   .  r  r 

Bat 

IN  THK  fir^  fc.M^  Yfiftfi^  o^  ^EQROE  IV.  XU 

%t.tb^.olgc»et  .ofjth^  fyfivHtf  yrtifi  not  to  destroy  the       1M$» 
^nhct yeatrjUf  bi|*j to  purifjr  it.    In  the  casQ.of  J5«ny  v.      ^i^« 
J^mner^ifi)  Ap  jwiy  found  $)r  the  plaintiff,  and  there.      *^ 
](«prd  £ei|^'8^^  ^h^t  ^:e  fii^lty  proprio  Tigore  wa&  ^        ^     * 
^^l^t)er^  tJj/ifOif^  it|vr«8  eyjdeppe  of  the  antecedent  right. 
%^dfa^  t^e  ate^ynf  ious  a^tp  of  parliaments  which  re- 
cfignjbii^.C^  !5ftk?^^  Yi^tiy  <)f  SK^Moriin  in  the  Fitl4s  as  « 
lffrfu\  b^^i^d^e ^tHfe,o£><iif|^ fiD^jbuiWing the  fi% 
«(^,c|;ii|:c)^  jc^pfgni^it.^  existing  at  jtb^t  time,  and 

.  «9(^^  .j^h»(gf^i^fif^:f^nd  Jtfshua  Evapt  contrfL  A  cus» 
lonv  that  a  select  ^estrji^  tb^  ineiPb^i?  of  which  are  se^ 
l^qted  Svm  tiioejta  lime  b^  tbejparishioneryi  sbal}  always 
^p9l^t  of  ao  u)4^Q^  QUmbc^i  npaj  be  good.  But  n 
qi^ia.  that  m,  n^u^ertain  wd  indefinite  body  shall 
^tecteM^t^^atb^r^aQd  be^tbe  solo  judges  of  what  number 
tfieir  Qtprn.bQ4y,  sl^^  f^^JP^!J?f>  U  wx  unreasonable  cus- 
^ip^.^nc^  (tl^^efo^,  void..  .It  is  pq3sible  that  their 
B^ffof^r  n^y.ib^.  ceijttc^  to  one  or  two  persons,  and 
if^^u^Iy  9r9JDdd,  be  nnreason^hle  that  the  affi^rs  of  a 
BjS^pnj^q^  B¥^^  ^^  be  a^minisiterf  d  by  one  or  two 
pf^sqnfb  Q^l^*  Pig»  tiU  Prescrijptian  and  Custom^  Btowir 
ifpf  yi.rWiPaijp)f  aojd  ,tl»e^casc  of  rW^(c)i  shew  that 
%jgfe^PigAi^fff  cu^tq^n  mwt  \^  both:  repsouftble  and 
C^^fxawi  *fe  iP!a^.y^,7f^rffcl^  A^  ^^^^  vestiy 
^msi^llQ^  ^tfn'^pUfB^i^uinbdr,  tweje^y-four^  1^  ^^J^ 
Wt:b%flWWry  jthf»lf  th^  prec^e  number  of  which  th^ 
v^^i]r  i^^jqqnfiJ^t.pt'  aU  4°^  ?^^<1  be  defined  by 
tKp  icpftom^  but  to*  n^nl^  .such  a^iniet^n?^  reasonafale> 
it  should,  at  all  events,  fix  a  minimum.    An  act  of 

(a)  Ptak$U^.^.C.m^  W.  Wi4h-Z€0.    \ 

S  D  4  parliamenti 


jipi^ftl^^IdfU  fofc  iriit'4iuU^  it  migbt^lmiedbiMbfM- 

<p.  be  t>A4  bewute  .nwrflftirtnahh»  ^a^ih^&fiy  tT*  Jl»- 

<>«(<^}*  T^  bciiQ^twfsiior.  tU«  iqt»8>  ef  Mutiimre  tett 
referred  to  as  a.arieet  body,  wMbitaiB!  m  iniiai»i; 

C^%^  d)^in«elK«9  em.  TphntM^,  WW6m  Uie.»B«|- 

number. of  directpni  or  trusteMi  ibiA  lhfigpidpik.'^i|Of«r<i 
l^f^ii  ^.s#idy  toO)  diat  the  commoD-coimcU  in  some 
corporations  are  aq.  indefinite  body;  but  corporatioia 
4yr^;|CK>q^^H^.j^  ClKli<:9twn»  irl»0|.  fa^lheiftdmiiioCthe 
^l)Hrt§r,i  msy.  diri^^lbat^  conmoBk^iuitaLdiBll^^tf 
4>ii|4mb^^<^tl^er;«aitai<i,QP;UltcMainfr  (fboHldig^idik 
«Hltoa)  <^,]»'e|c^tiiioii,ia&JMaii  btplum^r^d^ticfeU^ 

^Mtl7».«d{  &«m.ibLtljbiO'4be^  faAre. lulled  Mndtr.iL 

Wifv^imtm^pli^  FfemtfititiipewrifcM  m^ 

4M^  iAiB»(  MMi^  4miie  ^2^i^JSaMafi^>i»irM9iwi]l» 

W  ^q^  t^Jilsl^  ii^jmndMr  J»]h<Vflnlti0li:tKfi  l«fr<^«ifidiit' 

(a)  .9-ir.  n/ns.        •     '  (5)  SABiidW.tfd3. 

i  case. 


IN  TudSHMV  Att^vMias/OFr^aBfiUlGE  IV.  '  Ytt 


lipdubfiffienlDBiterpiqicr^oti;  itiiiiofelikttil^^sai^tee 

.aptctfiod:  idbAt  ifasbltpi   3%&  JAiM^^^tiiereiSft'Q  %b8 
jfaaBKdfifnftbd  Ibitt  alul  JJOTHSJHmrd,  «M,  c^kta^etft^ 

ir.;cv   ^-r:   li.  ;;; ;:-!'.; I-,. 7..>  -  '>    ^;t>    ,;.,.!   j>  Cto^j  iltfei.  t*A. 

iMubitiiiHbiluife  li£fdialiplBlih«l»4l»(liittBtlb^i^     i^ 

issues  directed  ix^^tli^.  Court  in  tlw^^^^^,j^nd  tried 
ftt  the  bar  of^ithe^fbflt;  a^  it  iM»  MM^dtetial  td  m 
I':.  trial 


Vftt  X?i««Sij*lBi^By.T^^ 


)(8fl8fc       trial  ia  m  action  ibr i^  fidsf^uetoro  io^i9.mrfaii9mfV^r. 
whicfabr  accQpndkig  ta.nlLpnobsbili^,  |lieJiiaiQ/e»  q^^:9ti99 
Imk}  been  (mbd,  .and  ib«  ^sai^e-  :vm#»)iai|fi^,  afttwwrt 
(be  fona  of  (be  i;gwi^iff.npt..su^«ii3/ti»4'^Ai^.^^ 
entire  ocrtoio^.    Tb»,iBeoQQi}ivfUr4ptlif^]Fffra7,^;^ 
a  puooeediog  in  p^ohitutioii,. jn^bi^ ^o^itipps*^  ^ 
mights  bave  been  jsiiced  aq^pttt  oa  Itf?  ^BWOFd;4^''l9 
taken  to  the  bigbe^l^  iribHMl  4)f  fbf^  PPP9t^  <  T^fflF^M^^ 
aJpo  acta  of  padiaiiient  ^elatipg  to^  UMfwmbj  4flb^ariw 
BAatters-  to.  tfa»  a^tbcHitp^-  iiie^e«ii(9<sjt7VfM(r>.  MR^^  PoPf 
^equeDdy^  reodgaiiBing  ibe  exj^^^nffft ^<rf: . w«?b  ».rf(90^l 
and  tbere  waa  a.sfBpa^  m\ib»ivitff^r^^ 
aelatiog  to  the  oew.  cboiifibea^b^lt  i^^^^|jp!%  ag^PiP^ 
ing  Ihe.  vestry  of  ihist'PVJsb,  ^  4^.  J^^^V-j^ni^tlm 
erated  io  prfirtip^  a3.a.iiiQ^.toj)^i:£;AlQ9f^ 
of  tbe  eew  parisbfMi  aabad  ivAfSfJ^.mifiji^ 
ooii8(it«ted.    It  was.att4>  bpwefWviwA«^>#.1IFbh  ^ 
ibe  select  vestry  of  tbis  parity  f»  k  ftfli^K^  M;^^  4*tt 
of  tbose  acU  of  pavUaoiwt^  i»'^^  P69cweb[i^ftt^^9im 
wbiakaitfy  ex»t  acoordiHg*  Uh  ^  c^stfrn^^aimi  <f^  ft|» 
prefient  trial*  Apdaaunilar  resaai^t^Tpji  9Hi4^^^% 
lifo  focqier  tmk;  ^bP^tber:fiOffreG%ra9  a|i|difsalda  tff 
iba  Sot  of  them  ^nUif  •  may  betdoubtod  ;  .w^  iqniUoablftfi9 
tbe  opiaiaa  given  by Xoid  £eag|Of^at  ^e  trialJa J.S^ 
00  the  foimof  the  issoeaSfliten^pi^Qi^aDtedysWd  ^4^ 
evidence  and  verdict  as  confiinpfrii>^(te>)th^^{S}Hi^  tj|n 
iwiark  is  vadonbte^^  jfM^  > .  4i  KbfK  4amI^,bilMM«f id 
jCnfyoii,  tbe>fiiir^^J^btwejraartwij^ 
<|D  a>  vestijr  ocpif)Q9<4.of  soiBi^  ^^flpite  •tmpiif^<4jP9lh 
soo%  whereas*  thi|  |Vfpmtv^reQ?r^.filWMfO^ 
IK^^  and  th^«  jaiy  <ife)se  ^oia$^ipiiylt(9(  9t^^^^^ 
and.lbe  v^c^^mi^  be ^cq^sid^^^: ^Uf^lMuRg  1^ 
mi^G^^mBOf^  Q^t^^ffessaerifgr  ofMat^seA  ef^^yndqlKwlP 

number 


IN  THE  i8TH&9^rf  Ir^itu*  6»  0£ORGE  IV,  f?d 

niSOMr'oPpshibm:,    Atldtftfa  has  giv^ti  rise  ter  tfie  dllH       li^« 
jUMoM'  otti^lAth  ^tiie  milfoil  for  n.  ntw  triai  was       r\" 
f&tffid^.    tllie  db$eetI<)As  were  two  ^  first,  that  a  custom        ««flM 
itir  k'^^t  vfejtty  of  ah  iildefitiiee  number  of  penon^ 
£6ii6fraMibf :  ^^tibir  of  new  melttUers  made  by  ita^ 
jhd  i»brby  the  jpaHih'at'laFgei  wai  vddia  Itm.    Atidi 
iNx:cMd(f)4bM;tf»«  ^ti^t^in  apj^ted  by.^ 

Stfid^hee^o  hffr«'4)ee^  ilis<»)iititited  tod  kbaaddned,  Mid 
Bteftl^l6st'4tttclgtij^  '.Itfd^b¥toftt9ilMtfthe#M;<^ 
j^iBoW'aber'  fad%^p)fb^ly- Wlteg^  tb^ n  l^w  trial ;  bttt  as 
aa^biibA  lk'«i^'dlK'#n^dMcttd  by  lh«r  Court,  wtlh 
il^H^^  t^a^rdctedaif^  p^dieigfh'ihigf  OodM;  it  proparly 
MbtSj^^  t^  Iftait^^ ^df '4be  ease;  oti^'  tfiererot^  tbd 
tt^tiMr^bftlirihgwgii  ifbr^d'ufiddiHcusfiSog  it  is  not 
iAtUbbML '  Itl'ytij>IM»irt'b^lh64M-ollj«^  was  t«ry 

jKi^titfoMly  ^>gtja,^fl^ 

itm^Bi,  ttelW'w^ifMitlSic^  ^ea^  must  liei  M,  a  tastiy 
iSBkigtiffiti  trntAhees  i^  its  owa  -dibice  taay  tdlow  kself 
tdl^'r^iiteS  totw6  dr  three  oaly,  exetusive  of  tiie  vicar 
iiiia  di^rrcANfai^den^, '  and  tbeiliby  Ibe  whole  giiv^ameot 
Vt^tik  peaM^i'  as-f9s- as  rc3acea  to  the  chortfa  andks 
fmafl^etHeWj  md  fhettittMiiiit^^ 
tt^a^rs  ^tf'ffiafrkirid,  m^'fidl  itH^'tb^f^atidilofaiittiiibtf 
4^  p^rsdns  thtu^  k6&  tanA  kb  hetiir&  reasMaUe  and 
p^ptk  ttitiiagettvttlt!»otoA'^e%teatfcM 

^  ^h^^im'}A^MSMiiiy  ^haX  'Mh^  tio^bftr  bo  iic^  Uddted; 

a^¥^^pek^.- '  TUm  pgHnlkf  tibwefeiv  was  Vttte tirgOs 
ARl'hthef^e  if  obfic^ly  iH>  ^iSf^H  H^l  At  great  com^ 
I^iriiit  agaiitel'^Iaet-irestriea  bdi^  tfiat^  tb^  consisft  ndt 
^  iDo  many  {yeiMnsy  'biit  dp loo4ewt  aod  if  a  inaidiinim 
tAif  %eeii^  fcod  by^^MHtbii^  t&*^Ao  wty  it!oiWe-tliiMa'W 
'   '^  which 
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1MB.  whtdivonMafa  smst  :goi  iMck;'  ikt  mmiber  {iiat  tn^ 
faMPe  htm  fftopm  imAem  iknMr^^ij^Nt^'ttrfd'pnftMiHy: 
ivKNdd^  fae)lob  MMlhftr  die  ^Mii  kia^Me'<#  poptilrflkni 

fitit  dtbDBgh»^e  ir^-'oriiliilc^^oHr  ik'i 
of  ksff,  1  muiid  bf  no  mtetift  lift4^  W  i^nderataod 
that  W9  tbink^f^  eRridttAot <w»  A«  Ve^M  ilk  4fee  present 
emasfr  estaUUitt  theAfct^  Aat  tlleire  uuEf  TM^fle-  a 
mittiiiiunD'iti^nhitJ  ptfriib;    It  ti^U^b^  ^^dHe'cM^Sfteiit 
with  tfas^^ierdhA  MidYiot  iM^iMdfttWI''^     tfib  e»ia«t<e^ 
that  Ilia  tiumbar  MiM^uld 'tiei^fti^'l)^  Ito^^lftttb^^  fovre^ 
tkit  canibe  fbood  in:  afiy>cif  iii^4i^^^^ls  Vbkiiefe 
^n^  in  xi»Jiati  be  foittidtB^^  Wa#*^tWtfM    1^ 
|)ia  tsiue  i^sad  m>  i^pieillob  ^  tMg  litadi  i  I^ 
Ml  nuiMrieal  a9iiiiiifufii4si&  JSkad^  b)r  t^t  MSMil,  4i  fy 
na^iimaift  MlMVair^a  imiMqaatta^  thw;  thWttiMMir4Al9' 
lla^Mhioafll  to  twv.  on  tki^  <a^  -thtfei  dl^ccrfdtt^ailp^losea^ 
Aa  hw  may  aonaider^it  aa  patt  dt  stvriy  a  ciisloiii)iM  tM ' 
piesent;  thatr^anft  siiktt'b^  ft^feasoniMa  nnmbeH  -^I^^m  ' 
awawithat  tUft  mkyiead  to'<](d«^D^^s('slliS  ¥eii ' 
reaionaUeiMMnban   ^  Sucb  a  ^qaasli^i  tt  ilitod^  wmM 
ba^touhe^daoM^  with  r^lietioej!^  kfnj^H^ffeMis^^ 
aoal  ao.tte  popotatioii  «f  tba-j^H^.'  "tfaak  timiiben 
wbiah.  Alight  not''  be^  tto '  ^msh  «nd  itiafllll^dMMfMfi 
thiw  or  fiiar  centuriey  a|^  M  k  panah^tlriwlkieb  4hdHfr  . 
migfatf  iiatr1>eiQ»fl«ilbaiiarddHaiil  «i«b^^ 
or  tftaafaaa^  iipgiftwit  l#  i^smablir^fl^ 
dniiBaMbea8j':«dbfii^  %f ca^ 

mMbar^ifaight  ba  hKviaaai  iai»^  tliaftla  hhWJh««MbMi  ^ 
Aodiwhala^r  oka^t  beitboag^ofilU^  tAsgAee'^^ 
thatttbcnd^vm  «fn  piaa«r*f Maxima. <oil^  BtfthWf^^^^iilllieQ 
ijbaliQ«e::tUa4»Vf»i#  aaaa  dtte^^tfai 'MeralMf  ieH^Mii' 
5^  V.     r  as 


IN  THE  mmtc.^miJltMt  q»  ousoiaBE  iv.  mi 


t)Wi^ilH»iWim  h»M;glMMfeii«^.idi»D  jipoft.dMBiaehm      

i|iAp.jti^.«IW4jiM..aia4  tuw  {«nidMtii  iInid  Ibat  tii6Mr 
sImmkU  fa^vimy  Jmd.pptoti  .fcQDir.Qr  bdkwr  vhioh  no. 

IttippeBp^.bgr.  ibc^jmdfMMs^;  timt.  m^  the  y^uiJAdft  «( 

iB,^M«ratoJ»0fceptAi9il»y:4ei)tiM»flQilM.nM^        iw  atu 
lQU4i(j(qgltftb9R.'wi|ktho  idcKrMyljIuiislvniUeiiikaiatlhav 

tl nurd, f|yi><iTOV  T!iMwoftffiwltiiWLJi'Wfi^'i!y#^^*'**  ci  iiiifciniW 
sinMMmtttd*'  cit.J*>«kMr2tltaUbMfB0bUiBliBWMi. 

wardens^ 


il:    I 


met  eaa&m&if  were  inconsisteiit  wi#PlllQ^«liyT)^WW' 
dbm^  €Ml6ii%^4y  the  castom,  there  would  be  more 
weight  in  this  objecdon  than  can  at  present  be  given  to 
it.  It  18  not  inconsistent  with  a  costom  fixix^  no  de- 
finite nnmber,  that,  fi>r  a  certain  period,  the  vestiy 
should  be  coimJ^^kA W  «»«ifti§giq&i7*i!mte  number. 
If  there  may  be  any  reasonable  number,  fortyniine  may 
betbo^H  toibia  Ai*^«fcilibliY'itia^xfiiiif  M'^clflta 
tf 'dte  pt^  ]Mtebfiri^icStf^^iMi«!^t6^  4Mtfslti%  of 
tMrelTe  or  dghtJMl^  ptild6n«  Mli&i^tlMtl^  bP^M^ 

kthm  to  iMMaae  tbehf  MMbfar  t^lbi^ifiieyiMkK^AMM 
d»  BO,  and  tM>mxiii^ii  ihmfismaR^  ^ 

fhttwe^  ftiid  4hai;  tbliP^0i00lbtf(Mi^iifd  ¥i^^ 
sbMddiba  Ml4waAlfr  pi(ibtii»roi««  tffttHiiJr  ^bA  U  Mil 
BOtUttgr  Ineo^sfaMttt^^iUi'thel  mMottimX'M^^^ffi^^^^ 
ftctibe  done.  Olie  i^krtimimUd^^M^ 
fi|tw;'it  migkl-faindepaMea^irviiyiaild  »  ^fieiMUiMeii 
HanberHcfaMen^  if ^ifcre^  eiMng  4k)dy.'  ^hehld^ckttLitfv 
And  the  case  would  be  th#i^SMiifat>^  iMoM^  \6  stmiii 
appear,  that  during  that  time  the  vestry  and  the  pa- 
ildiiowff»  iMl^thodglit  ^tiU^>  Ubohittotov^lQdiidiii^  wj^ 
dpeol^  spoi  lad  «ctdd  mudsr^diat  efNniteiviAddfifeBicip 
]ir«ri0d9»A4iciseiofi^:tkfesoif#iaUHlt^a^  d6  iii»iopiiidii> 
aad^ttui^  ^that  tfcvtt^  sife  Lpife^gd/i  >iihavei4Jwaay< 

mitoibb<»4iAtlfel]M7|'^iMy4^  A^uidd^tti^r,^ 

at  least  a  majority  thereof,  may  be  considered  as  having 
acquiesced  in  the  new:*^  AM^  fe'  as  competent  to  the 
i'e&tjfho  increase  or  diminish  their  number,  as  if  no 

bcul^ 


i»  THE  .f^fp^  9n  «»«•  mimfmi^  IV.  9m 

'>}   «Iv,-.v.     ,  f   lit',  •'.•;    J/;    /.    •>    •        *•*    ff,^""^.    .'  '  I  .*  •   I    •         •  I  ■  o<i 


}  1  ih^Jwrnt  to^bavek  l^^w  ^ii^ra  lO:  th^e.  Kw^ft  Btfiok  pup^og  to 

Mpf*  7a«rq^  C2a9ii^»   A  wifa^iiltt  had  been  nbttiamL  ^^^ 
*»•  -ai«*>5/cw,diflfhfirg^  out  of  tbe«tie»  ^jJ^LS'toC 

tsi^K«l'$|i^4bwff  on  filiiig  QQ»i«ion;iiaa»  on  tbe  gpNNind 
thrt'  il  /4ili  nt»t  ifipemr.  Ibat'  ^  ^deiit  of  debt  ww 
nWcmWer^wj fienon  vbo^hiii  aqthori^ totake eflU 
4^Mcii:d.Kt«iiedJI£3«ti«rT^^J^^  to^flheirtlu* 

WiIAImuI  jQf  debt  (HOI  eQtlll6d.in  »Qy:cnfirt»  and  ob1j« 
«Wi.lte:iHr<tfdsf^b]i.theooiirt.''  written  ^.ibftbotOMki  ot 


iSir  <Xmfavia»rfa«iADdiF(ria«  n6^^  aodr 

oaoiaadfad/lhatritt.»9e  anficiobiiitr Hhane  tan  myt  things 

^tfiie:.;aB.(Offlker  .vIur/ii^:>fKiiFer<«f«  lalte  J^UbvflB«t 
K«w.kf^9peafeiib7Jdbe}orak  <i)if«ij^  bed  Jmm  MotOrat 
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l.»S8.  tended  Oiat  !?%»£»  CfaMM^  idu>  inrtifidl  tiiiit>ei^ 
__  vMk  a  penod  atteiidiiig  tltese  and,  duly  aulhrnirted  m 
acain^  take  affidarita.  lii  Kmm^  mad  Jmu  Camd  Ompmm  fi 
JSofias  (a}»  it  wto  faeU  to  be  no  objecttcm.to  an  affidavit  to 
hold  16  b«i,  tl»likap{iaa»d  u>  luivei%eeD  trim  tid^ 
A^%i  A  dpniirito¥i>rr»  ace>  iiilfacmt  adding  ^oT  the 
court  of  B.  iZ.;f  4nd  ia  BfaUki  V.  A«Av(ftX  «»  affidavit 
not  entided  in  the  court,  but  purporting  at  the  foot  to 
have  been  awom  ba&uee  «£  ¥^  d^patgr  fllMif^  m^  hell 
tobeiwffioieiiU   • 


fiottflbn  ooiibAiueniilie^i^hoifi^  oC  tka  caa^jiiftA 
conteided  ibtt  itdtd  •ot^afypaui  by  tka  affidalit  tiuit 
TkMos'  Ckmln^irrUM  offiier  of  tUa  G^toth 

X.ard.Xw!r»iQ«H;€<r9^   3bi*  «flMii«jfr  l^piBatf  to 

XtaMK*  Chmht**..  1  tbiiik  it  taufc  b«  %mk  ttthmh  mt 
ve.ai«jKHnd  to  t»ko  d^tiu^  thafe  .nfMM  daMfiw «w 
«n  offieetf  of  thk  Coort,  attendilig  a(  the  Kh^i 
Office  aod  suthonsod  to  tdke  affidavit.     . 

Riiledit 

(a)  7  r.  Jt.  4f  I.  (»)  1  CiUUy't  Bqf.  195. 


IN  t«£  8th  &  9TU  Yeamb  Off  GEORGE  IV.  ?85 

IMS. 


The  KuiG  iigain$t  The  hiUUtmU  of  die  Parish 
of  All  S&ints  1b  theTnm  and  Omnty  of 
the  Tovm  oi SovfMAiOTOJLia^ 

U'BON  SB  stiptiA  9f^mt  an  «M  tT'two  bf die  jtis-  wimm  an  «». 
tices  of  the  peace  for  the  ootmly  of  ilbil^  whereby  Midiar,  tikm 
JElizabetA  Garden  was  remored  from  the  parish  of  Romsey  mgiitratM, 
£Bif«,  ia  the  said  ooanty  of  tiMis,  to  t)ie  perish  of  i^^"^ 
^  iSsifKs,  in  the  torn  and  totenty  of  the  town  of  ^^^^ 
SmdAamptoth  the  sessiona  ooirfbMed  the  order,  snbjec^  b^^^^ 
to  the  opinion  <^  this  Court  on  the  following  case:  ■tM»  iiBeif,  or 

by  other  prooff 

EUmbeih  Garden  was  the  widow  of  otie  mchard  Eoe  that  the  loldier, 

at  tha  (ima 

GtUKtoi  deceased,  and  in  order  to  prove  the  settlement  wbanhewaa 
of  the  said  JRidutrd  Boe  Garden  the  responA^nt  parish  ^l^ed  la 
oftred  »  evidaMa,  and^ljr  pMived,  the  paper  writing  £]^c^^ 

^  .      .     ^  >  4    was  oot  I 

••  Town  of  Rcmsey  Infra^  m  the  county  of  South-  «bla. 
amptdfL — The  examination  of  Richard  Roe  Garden^ 
a  private  soldier  in  his  Majesty's  25th  regiment  of 
foot,  taken  on  oath  before  us,  two  of  His  Majesty's 
justices  <^  the  peace  for  the  itoid  town,  the  6th  day 
of  April  1782,  touching  the  place  of  his  last  legs! 
settlement  ^ 

The  said  examiQant  on  his  oath  saith,  that  he  was 
born  in  the  parish  of  JEfosMi^  h^ra  aforesaid,  aa  he  hath 


(a)  Tha  Jtidgas  of  thk  court  gat»  ai  on  IbnBar  oeoaakaay  hoat  Wed- 
naday,  the  18th  day  of  February^  to  Thwub^  tha  2lst  day  otFebmary 
inchniya.  BuriiDg  that  pariod^  tbia  and  ih^hOamog  ohns  wtta  aijgaad 
and  dalcmiiiiad* 

Vox..  VII.  S  E  heud 

ft 
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SoonAMimii.  «>d  <^Dty;of  tife  towii  pf  SoM^ioBgifoOf  ewjiuiq^  at  the 

'  wife  J9«|0^. jWj^fl^J5rtt  W>  ?Pf ;  C)»U4  JJPSW?^  ;^^^ 

•*  l^vom  the  iMy  "atfd'^esir  •  •  ■    •  ■-  ~>\'u  ,:■>■'.'.  luu  I 

aboyenubtionedy-bftfiMti^-'.  • -■  ij  o,' .-.  .lu!;  j 

*       (Signed)    *»  Wiiukili  BiwJfli  Ifty*.    -      '  >i- 

'     "'    '■         I        ■  •■-'■'  ••'■'■  •■•i  .-.  .•  ■  .'{  .•■'.-.M  a 
!  iUv'^t^eiv  ina99i9cl^  ii$  it.4id.  mtt  f spfof  fnp .  Ae  j^ 

vision  and  meanmg  of  the.  mudny  act.  He  Cour^ 
however,  found  At  paper  <d  ..tie  a  due  ezaminatioa 
mnder  the  waSaaty  ac^  jvhI  thereupon  confirmed  the 
nder. 

•        thi 
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■   Ilie.^uQstioft'  fof  t]l«  tf^mm  of  the  .CQiini  s%  ,#heAMr 

-^i^i|{si<ms'6f  flieiinidiiy  lid  Wn^'!  ^If  ttr'we%  th«i 

tbe.  plaoe  wbere  be  «wa  awninei/^  ^bot  ftlW  dbMMtMiUtt  1^ 
''ilb#  l^r^^tf^CttH  old;  |mrca««!d«Boeof  ^9  ftotcyMM 
n<Me  tberefoM  be  eKpeeile^v,,^4;.Hvl^  ;i^jhpepq^4ai  M)^ 
leTideoee  to  the  o(mt«tty,v|».f^HM*ffc!ft  Wft^m^!^  *lw 
soldier  W8%#«^q|«i^,ff#tk^,Hrvmeot(.fD4'^t  tb» 
magpstntea!  aotet^-,rM«^«^;>^  .Jif,^)^ eie  a  coDvictiQiv 
it  iqjgbt,  |)erbap%  be  w«ffi<aent;  but  luropeedMigp.,^ 

'  -'Return '^  'm^'^^Mfimii4h  Vk  Atii^<riJiatf>iy'{4},  «kat 

"  Ae~l6biitt  i  beOSiie,  h'>itii6hikt)^MMk  i%feMbMit^  enters 

r..  ..■;  .-.<:h   n   s{^)Mi^»fJ^.i,n.  i 


'  ^. 
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.^'SSi       wdiodier  tkings  of  that  mtare,  ^bich  tbird  person^  are 
i90iind  at  their  iNtil  to  oteyi 


HRKKaW 


Mt^oC;  Gnrfer  ttid>f\it^A^  ccMitri*    In  several  Y&ites  th^  ob^- 

1^2122^^  jbctson  now  Ukm  to  Y^o^itittg  tfii^  acat^Mtk^  in  evi- 
dence has  been  suggested,  aiaxt  in  eicfa  of  tlieai  ibe^ 
eKaminachui 'Wttg  is^t«d,  dllbMgh  !not  tipdh  tbat  {Mre- 
dae  gfoiind^  Bea  v.CHaytM  le  Mbon{d\  Be*  yr:WMe^{h\ 
Meat T*  BOi^n (c).  fiii^  proceedings  df  fn^istrates In* 
iMif  way  raddgous  to  Ab,  their  jurisdietite tiiust  appear 
cm  the  face  of  them.  Many  i^tdi^ti  of'  renWmil  and 
orders  fbr  reKef  of  paopeii^  hanre  been  <}tiash^'on  the 
ground  that  the  jorifldikstloii  did  not  appear>  Btx  v. 
eUhers  OMmid)^  Ber'  V.  Holme  {^  Bet  t.  Stoke 
UrmyXfh  ^^  ^*  '^I^PP^{g)i  <^d  the  same  rale  has 
been  applied  to  conftiiifnienb^^  ii^ry.  /7tfff(A),  Jl^r. 
Vini{i);  and  to  oitkrs  for  paym^ent  of  tithes  oi^  ef 
nmges^  Bi»  v.  Furtieis  (ft),  Sfir  r.  CofMi  (iO,  'ifcx  v. 
HeUing  {m)%  and  to  orders  fin*  dkniifssing  Hfervants  from 
their  ^irie^  Best  t.  HiicMin).  Herfe  thef  magistrates 
had  Hot  power  to  examine  hny  ioWLUt  toddAig  tfae'plabe 
of '  his  settkmenf,  but  onl^*  sUth  ^«  wei^  qtmrtered 
Within  *e  place  for  #hich  Ihfey  were  jttslices.  The 
ettmiilfttibn  in  question  should  therefore  have  stated 
tbafc  the  phr^  was*  qeartered  within   die   t^wn    of 

I    I"     •         I    :  '     /      ;  .       .  .        • 

.^       {c)  iEattfii,^.^               ,      ..     (d)  8  7.12. 178, 
(ff)  UBattfSSO. (/}   I  Sir.  9, 

(0  SSalk.96\.  (m)  1  Ar.  7. 


(ii}«0^r»JI.583. 


Baylet 


IN  THE  STp  2(  9tK  Yum  9w  gbobge  iv.  789 


n»4CiM' 


Baxxjsx  J»    I  urn  ifif  ^njoQ  tib«  Ike  ^xamiutBo^      ISSs. 
given  in  evidence  in  this  ^^s^  w»it  iicft  prapfirl^  sdi 
missible,  and  that  the  order  of  sessions  must  be  quashed* 
The  nrntiny  act  29G.  3;  gaye  tp^  the  jifftitaa  a  spedal       mm\4* 
pojB^ef to ejaroiMi withoiit wbiehthe eMnkifta*inB Mnddr  niSfTimSiw" 
hawebc^en  iiKhqlly  extr$<j«dimaU    TbeylMd  no  ^nriaiii 
dicli|OQ  fc(c^pt  in  tfae  case}, of  9, soldier  qimrtered  in  the 
plaee  foximhich  they,  yme  juaticea;  it  Wad  therefore 
pecessi^.  to  ^iJ^e  jo^  teitbev  .aiiwlde  or  by  .the  cacA 
aqfuoation  itaaif.  tli^t  the  paity  oicamioed  waa  a  aoUieE^. 
an4  al|  thaAttiine  qoiictered  yriAAn  that  place.    The  caas) 
Qf  ibi^  JElmbiry  P€er(ige{^)  is  eiipi?essiy  ia  point    An^ 
f^tempt  was  made  to  prpve  e  Kiptatation  as  to  pedigiceet 
by  a  bill  and  answer  ia  eqjiity^  mid  depoaitiona  vhkk 
purpoiirted  to  be.ma^^i  by  servants  in  the  family;  and 
one  question  pipposed  by  the  House  of  Lords  to  the 
Judges  wasi  whether  those  depositions  were  evidence 
that  the  parties  making  them  were  servants  in  the 
family,  qr  whether  that  fact  puil^  be  proved  aliunde; 
and  they  held  tba^  if  musf  b^  so  proved*    In  the  pre^ 
sent  case  I  ap  inclined  to  think  it  should,  have  been 
proved  aliunde  that  the  party  examined  waa  a  soldier, 
otherwise  the  examination'  must  be  considered  as  proof 
of  the  fact^  which  gave  the  juttices  jurisdiotlon ;  and,  al 
ail  events,  it  i^ould.  have  aiq>eared  on  tbefiice  of  iim 
examination  that  he  was  quartered  at  Southampimu    In 
the  case  of  Regina  y.  Gouche  (b)  it  was  held  that  juris- 
diction shall  be  presumed  unless  the  contrary  appears ; 
but  that  was  Overruled  in  Bex  v*  Hetting  (c),  apd  the 
latter  opinion  was  confirmed  by  Lord  Kenjfon  in  Bex  v. 
HulcM{d)9  after  considering  all  the  authontite.    In 

(a)  2&ff9.  N.  P.  74S.  (&)  SAUk.  441. 

(c)  I  Sir.  7.  (d)  6  T.  11.59$. 

S  E  S  principle 


^"ISS^   Abfc.it.shonldf IfiStii&tti^'ifcfsoj'^kMfei if^Vimi 

fjih  )ii  f.>.  .J-i'MiV'i  •'r',i--ii;  '•'I  •"■'■  1  •^.'•■f''i,r  /','^-)<«  V-  M'-'fl. 
bmceadiitgs!  b^'  tda^imtes'tfae^Alklib  *<<  tti^(|)Mii«- 
-dfastk>ii»rfias.  oeW  igb6a>'^o(!^iifati^'%vr)FI«A,H!B^«vtti 
&oc;bifi(|ie;exaiya0dnn>-.su^pci6iAg  ^iitftilP'oftSt^^ttitf^* 

■]„u>.  :  <ii.ri-,  J;  '•r.^i.//-'.6raei''-«frf8aiidbs!i|Jiiift*». 

■.■ji!)  oj  rl-!  .7  ',  )■  .-:;-T-i'  '.r'f  •-  :  '.■,,:•'■■;/ -l"^  :•', if ■'<!"•■  "J, 
t.>.,Mt)i7-j  ,/i  •■•■•  ;n-:-'  .•-.ri'.';  ■••  ,i;!!--'i-,'''t  ..■?-r>".  i^n  «'.••»  -: 
L..I'     ■:    ..u,  ■■  I- ■''-■' r.'r    ,"-•.-; f- ^',;  ■"■iH-ri-  -''ft'   J'-'lr 

and  garden  in  ^i  ,  ^^  . ,         •       » » 

^. for •  TMT     ^iwiMlifp,  »f!  JMatoW'StaAieMii^ «D  •tHs ^faiMlMtip'^ 
utf.,*.^?^  'latoM^^  leAtttDwi^  ^b^^^d  -  the*  <iembfi  bP^StUa^^. 

ttekJ^^s  iMltAwttjAlp  ^^t^t^l^lttH  ibi6'«^t'i«zi^fIAij^^ 

■hoold  be  paid    !r.r'|i>  ■•itu  4'    .1  ^  ...f— 

by  Mm.  '  1  »««»>£ 


IN  THE  ««« 1^.9^;  Jj^  ^  ^^liC^E  IV.  :|^ 

4^ .«icc()pMio»  ^  one  (Jto^gijr;^ Tjrli^i*  tfwip;  in  th^ ^*i     iCfol 
IfbwJ.**. Jk^A^^W*' !wt^JV|ir» .fti«4f^,ap» aod.fee «bfnij{<i   _*8fjto^ 

J!ddi'9>i»mh$  'Umax  fot  othm  ^UK^iio  Mrl)£tt[(M^ 
paid  Iiis,  and  it- should  be  all  put  in  one  receipt.    The 

,4MW><|)duig  .4ik(u:<^viMr^  .<>f  .jtlie  tpiH^osbipii,^  .i3!»f 
•Ofii  SemcsiaMpy  oaUed  u]p[|:  tl)ei^i«i|^'.find  tjcc^ 
jpr^ceated  ttt>  hlm>(ihu  JSrot^siowliad  kt  thciiwiiifw^t 
premiscBy  together -with:  othi^r'laadsj^  hAi^sM  ijigi^lai^ 
JUd),aoi  that' he  (paoper>  wak  ikleieeSofynri  by  pajt 
the  '-nmv  qtert^i%i  to  him;  At  the  «une  time  Wai^^/SM 
tM  ^e  pqnpeir  ttiat  )he  41)bvlcl  .ni8|e  «  rmikctlp^igeh^ 
febt  of  6i;  a.yearj  to  w^ipk  reduction^ the  paape^/ a»4 
flenteid,  and  a  -rait- of  9/.  J^-wos  :accordihglf  paid^'bjr 

l«p»,^(i«rte#.(pj^3HMt^'-^:#)it9m9,  <wi.  3tt)p'<fin^  'two  ,.',.,',   , ;; \ 

lord,  Bradshawj  which  sum  included  lQ£i,..t|)i»  jw^pij;^     t-.K'.  .:■< i 

^Ot,i>f  ,t^!i;M^-^<i^  »K#1-.rfi?f^tbe],j^  ;^Bptf;e(lm-  """';.■ 'id"''  ™! 
.p}et^.>W\d,!tVe,.M^uif  ,iyju|.,j:ffaR^e^  ^.fif^,^fBp,jCfi /i^;,'.,]'..  I'.i'.'iJ 

the  oth^f  feM»d  wc«ff^,jtQf  'F§Aa;^'^.K,P»3<j«i!ft?f  .fflft-  .;i!,'„ ' ' ";' 
titroed.^it«.  w^atftsf^ir^^^^es'f^i'^m  ipmrffof^^ 


1u  HI  •!   *i;  M 


.-.,.  3E4  reimburaed   ^ir]  ... ^uor-^ 


1M 
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TkAXorv 


HAB00ffAt« 


idmbnrsedcttt  c^.th^  pmiA  funds  fdr  Ibe  wm  of  te 
paid  bgr  him  totihe  hndlord^  over  end  afaDve.the  M*  1  8il 
ueeMwd  from  Ifae  pM^rw  Tfa«  connt  of  (|HBi:ftec.  sofp* 
skuia fbuod  tlmt  tbew  waa  ftatd inrtbis cttsoon tbepaife 
•f the  tcmaabip  <^KiiuuMBettuckgn^htA  that  neidiae 
dw  Itfftdldrd  imr  diefiwpcr^ei^firijdeBito  thei£raud»  .  - 


.  JlMdbfiraiidiAaj^^in  0»p{toit<Df  tbe/Oiikrtof 
mtmsn  The  otae.  depoidsi  vfon  ifae^viordstbf  the  £lBbilB 
frtf.4b  •tf.57v#  vfhkk  JD9)keEi  il  JiMa«sac)i^  to  ihegaituiig 
•f  aacttloliieAt  b;^  rtatiQg  a  lAdMolb  ibit  ii«bpaldfaa 
hotia  fidft  feoled'  hjp  the  )iaiipoiv*«^  atld  ibr  th«>  SBm^of 
14M:  a  yAr  at  th»  Jenl;  tad  thatife  j^wiU  ba^ooOipM 
vndec  such  yearly,  hiriagb-  and  tba^  itnt  !paid/&>r-«iio 
wholes  year  at  Iba  least.  It  baMad  in  tliia«m$!th»lldw 
fMwptr  took  pif<wHw»  for  a  .y^eac  at.the  oropf  of  10^  The 
first  thfiiig  rtqcrir^d  .b)r  the  ataiiise  vra%  Uifirefoie».dat)6 ) 
but  ha  did.Doii  4M)ctipy  it  ftr  a  yeac  undtr  ihatshiringi 
[Ba^J.  The  bargain  SMdakqribe'landitofdooiiU^ 
be  destroyed  by  that  wbidi  wee  dotte  bjc  JFkUif^Ud!! 
The  landlord's  act  of  reoeiTing  the  rent  from  IVlakffiM 
m  one  gross  sum  for  the  premises  in  question,  together 
with  others,  raises  an  inference  .that  tbelandtaid.bad 
Hgvted  to  take  him  as  tenant;  and  the  case  states  that 
the  pauper  assented  to  hold  of  Waierfield  at  the  reduced 
rent  of  9/.  12&,  which  was  the  whole  amount  of  rent 
ever  paid  by  the  pauper. 


Dwarris  and  HUdyard^  contra,  were  stopped  by  the 
Court 


Bay  LEY  J.    If  the  stat  6  G.  4.  c.  57.  had  required  that 
the  rent  should  be  paid  by  the  pauper,  there  would  have 

been 
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been  some  difflcalQr  ih  lOf^etleoitihig^Uhb  Awd  fbund  by       168S; 
the «e»ions.     Bot  the TsquitPitiefii  menlibtieil  ia  that  sta«      ^^„ 
tiite  are^  ih$t  the  Aseniiftt  should  bsrboiii  ftdn  tehted  by       <««*uf 
liie  pauper  «t  tbesum  of  10/;  a  year  at'tbeieast^  tbt  the       iou  of 
tenii of  )0M  whole ycnv Bxid  dbould.  beofjciipied' nndev    HAMovat* 
suoh  ydaviy  MriDg^  ayd  the  KfittiiCitmttj'pMidt  one 
whole  year  at  the  least.    It  does  not  require  that  the 
not  AoiddibeTiiid  byithc^tenanv  ')fD^^I^i&<^tt  atated 
m  the  cate^^ew^'lihftt'the  |peaiiie8,w(ti«:f«iMd  foEone 
mholeyealA,  at  ^^rMkifid  H^fm4  4tiai thai leat ikt§ 
actttiiUy  paidifoi^oMwlMtoyefm  -i^al^ttibink^iliatfihe 
fMtuper  ootupiedthe  ]kteim<eB  ftirttti^  wholisiyeaar,'tuidef( 
fliat  >  birbig ; '  for  inothiag  Aiac  waa :  doiie<  by  W^fitflM 
could  hatna'  tfieiaffeotJofdittfiiig  'ihiii  origiAaL^nabojr 
etealed  betvniM  the  pMiper  diid  tbe^owber  of^tii^prb-* 
Alices.    Tket$biqierr«mAiAed'tedafitmder<ib6oiigJB^ 
taking,-  and*  th«i  fatidkM  iftighc  have  ^Ktttainee^  tipob 
bim  fef  tbe  rent  df  tO&,  4f'  it  halt  bdea  in  anrear.    I 
thereftM^  tfatfik  that «  s^emetft  was  ginned  in  ^KUmoflh 
^eauchAm^  «^  Ae'oriiehs'O^randviil  end'cooflfiakion 
ttoai  be  quabbedv  .,....> 

•    ''   "      '    ■"■  >   •  ■         "-i  ■  ■•    ■  "   ' '  •■• 

^'^HoutOTl^Jvediioarr^;^     »    i    .       i  ,      i -. 

1-  '    '  Btftb  oid^s  qdaiiiedi 

■     '  L' J'' n'-  "j'-w*   .ri'f{<">>  ,\"  .■.^.   'A\  i'^ii ,  -.'.*•  .'\ 


1  • 


When  •  ifaip.  j^fls<7&f Pfltsr  m  f  t)M^  Qff«toiu«ili)««Q**t^  iiMr 

followjiiff  dajy 


eoumnr,  but  Mi  VK-^tM  honMSTfid  iwtjay  >llM'M|pl^<^b«tn^  fmia 

d^fSltmi-  ttfja^««t«i\  nbl^ltfI»g^aMk4aUtt44tt4fefetlW>Mf«(l 

^ equdw  JMImb B>>  at. <iM  l^iUcasUr  ^mm«ftmimif^l989^ 

^"JS^^  aiVcat^d^  tfaatlhe  wwel  4iinod.&oaiJei^<ii^  4(1  ltaUiv4b 

ceiTed  uy  tid-  -w-^*™ 

inp  of  the  en.  t)M  l€ttii  tH.Sepltmhtrt,  ladcli  wtb  flmimr.  •  ..At  tM 


i^^r^wi.  lMMiiv«lw}lbefeifewi>we;iei9h|i^pU>'Pl9mpI|^r.)Nlt|9iKyg; 
,?  •  '  diBtresiy 
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dtgtcesSf  and  a  vessel  ob&^  €»€  OokaMa  tneeing  il,  bore*       iHti 
down  to  btr  assistance,'  and  took;  the  orew^  boards' 
No  attempt  was  made  by  the  creir-  ot^heXhbmbia^'tb^ 

landed  llie  craw  o£  the  fif^fpftijf.  On  the  ^  6th  of  No^j 
vember  the  plamtifis  gave  notice  of  abandonawBt  to  the- 
iQf^  of  JtlK^uHdirrwiteilr  at  J£^^  "Od  tie  ^4A  fS 
a^rfMi^  tfMAy>afat9itb^0liMter^w^  lier 

dMHr|iBtoi«Mibaid\b]F)^^  itesribeit|MkfaeiPMUi 

uto^iiijttlhtsa^ilttJ^  dstbdfl|Ki^grix>ei^oawUdt 

ii»i«fMfji4iii!|/iiierHt^:.JM  lAM^twi^eteasUe  ^MM^ma 
tlM^^l^lli  M  Ob^ai^^^ttidUiiiiriiljf^^^  Heinafii«ai>iii 
dmt  |M3iiit^aa^l'eciMd'M^vl:iiti^^      the  l^tk^oEiZMaA 

tMs  liMn^pdiMMiott'flf  biftftk  A^j&s*/iKymBAt^  undeiv. 
Mft  8aiMSilo6Viita^^rep»ii^tbyiMefeste  agenft 

ib0'£%drK«t  JNbfefKn^:  i  The J^ttpkiwoff faeJirapaaA^ 
to||;i0Ki^iMhk)'S«]idgt^4a«imN^^  4nhDii( 

Mttiy  b^nftvwaeligiNiniM  Ap^  i<^)iritt  (WhviwM  bpi 

ah4val^diei^>1WMh5e0sii*i  «fiili^^        ^dMr^bytildUiflpEiGi 
Jhrnft^MAi  Omv  <laiMi*g  MmiwisSi^  itfae^bonfanof 
Ikii^and  a  tfebc-  to^be^>4idl&bbinH!Ar<)Clifet  emMiM   ^'   ^      /^  '  4 
imaieKd^iiMtkiMg^  their  ade8MMdil:akNw^liM»^«v.yfilb 
««ii^4iet<«ifltftfartheif  dandge^iiik^ilaifWIir  Jfti^e^tbei 


tO^ 


a;  i . 


-bir  '.'J  hio'»  • 

tlepiM\'wh^di9f  tn^rkl  >«silta^t^vBt^itniJU>''9hedlfaaiiied     Lrj!^^./.;;  ;l, 

-fill  'Jfl^     t-.Mf.''>. 

^n  'lirii/zi'it' 


lii^JMiii'iti  tt>'^tte^jui^^M^^qfV^bmher^ilid3^ 

(iri^it'aW£«^^i^M^>hMft^#^'^^^  ^Kb^ibl^ 
abd  ^tttlbM'i^ioltii^  ^ittfefMdddikittnlp}  Wa^lgitterl4bvii 
)6gad^Mtt^%a^A4' 'iai(^'^f*a<Mi^^  'JdP'tM  (^ftiekiMil 
hi  1!H6  ifflhiytl¥«',  WlbJriSdr  M'tb4'pla&iclBfi'4br««)tal 
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1828.       loss.     In  Michaelmas,  ivcm  a  role  nisi  for  a  mm  txial 

■  was  obtained  on  two  ^[rounds ;  viz.  that  the  misoondgct 

offOntt       of  the  captain  in  sailing  from  Bosfpn  Fith  a  yoss^l  Biding. 

ten  inches  of  wat^r  per  ho^r  exonerated  the  i^n^^w 

writers,  and  that  the  los^  was  at  aU  eventa,  only  an 

average,  a^id  not  a  total  loss. 

Pollock  and  Parke  shewed  caose-     The  jury  fimnd. 
that  the  ship  was  sea-worthy  at  the  commencement  of 
the  voyage  ;  her  condition  when  at  Bfj^m  w^  therefi^re 
immaterial    Supposing  the  captain  t^  have  ac^cd  im-r. 
prudently  in  leaying  that  port  with  his  ship  in  such  % 
condition  as  to  require  pumping  every  twp'h<mi|B|  still 
that  was  nothii^  more  than  negligence  on  his  ifBxtf 
which  does .  not  discbarge  the  underwriters^  Bu$k  v. 
Bayal  Exchange  Assurance  (a),   B^ipp  v.  PenUani  (6).< 
IJBayly  J.  Walker  v.  Maitland  {c)  is  to  the  same  effect} 
Several  &cts  applicable  to  the  second  point  are  per- 
fectly clear.     The  vessel  was  deserted  by  the  crew 
acting  bon&  fide  for  their  own  preservation.    Notioe  of 
abandonment  was  given  before  the  news  of  her  safety 
had  been  received,  and  when  she  arrived  at  Idverpodl . 
she  was  subject  to  a  charge  of  12001^  and  incurred  fresh 
damage  in  the  river  to  the  extent  of  858i^    The  de- 
claration alleges  that  the  subject-matter  of  the  insurance 
has  been  totally  lost  to  the  proprietor,  tl^t  it  has  become 
of  no  use  or  value  to  him.    Did,  then,  the  desertio^^pf 
the  ship  in  consequeqce  ^of  perils  pf  the  .sea  produce  a . 
total  loss  ?    At  one  period  of  time,  no  doub^  the  loss 
was  total.     Has  the  ship  ever  been  beneficially  restored 
to  the  assured?    She  has  not,  in  fact,  been  restored  at 

(a)  2B.^4^  7^.  (^  7  ja.  f  a  S19.  (c)  5  Ja. «  A>  171. 

all. 
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all*     She  is  still  in  possession  of  the  salvors;  but  actual       1828. 

restoration  of  the  ship  in  specie,  if  not  beneficial,  would    ^  — 

HoLDtwovnz 
not  suffice  to  change  the  total  into  an  average  loss,       againm 

IkPIver  V.  Henderson  (a).    The  case  of  7%ornefy  v.  Heb- 

am {6)  wa§  very  different;  there  the  vessel  was  never 

entirely  deserted,  and  there  never  was  at  any  time  a 

total  loss;  the  vessel  was  always  in  the  possession  of 

persons  acting  fbr  the  benefit  of  the  original  owners. 

Brougham  and  Starkte  contr^  It  must  be  admitted 
that  the  vessel  was  sea-worthy  when  she  sailed  for 
Boston^  so  that  the  implied  warranty  of  sea-worthiness 
was  fulfilled ;  but  there  was  'another  implied  warranty, 
vi2.  that  there  should  be  a  Captain  and  crew  of  com- 
petent skill,  Tait  v.  Leid  (c).  In  Tatham  v.  Hodgson  {d) 
Lawrence  J.  Says,  **  I  do  not  know  that  it  was  ever 
decided  that  a  loss  arising  from  a  niistake  of  the  captain 
was  a  loss  within  the  perils  of  the  seas."  A  policy  of 
insurance  on  a  ship  must,  in  like  manner  as  all  other 
policies,  be  subject  to  this  Qualification,  that  the  subject- 
matter  of  insurance  shall  not  be  exposed  to  any  un- 
reasonable degree  of  risk.  Here  the  captain  must  have 
been  grossly  ignorant,  and  exposed  the  ship  to  a  very 
unwarrantable  danger  by  sailing  from  Boston  when  his 
ship  was  so  leaky  as  to  make  eight  or  ten  inches  of 
water  an  hour.  Then  as  to  the  second  point,  Tliomely 
Y.  Hebson  is  a  strong  authority  fbr  the  defendants. 
There  the  vessel  was  abandoned  by  the  crew,  but  taken 
possession  of  on  the  same  day  by  other  persons,  and  it 
was  held  not  to  be  a  total  loss.     Here,  the  vessel  was 


(a)  4M.iS.  576,  (6)  2B.4:A.  515. 


taken 


^,SWRS^  oJf,|jfe<;^|^i:ft.,tfie  Ijjia^  p  not  tft^l , ft;  ti^«^  sb^  fee 

ubderwritery  wa^  not  liable  if  the  )os8  was  ocaufonea  hf  die  ne^igende  of 
'-'  ilie  CT«ii^'^  Ji(V^iWl'^^a«WWMidLthtf«MMdbviB^  »Tiilr\4^4»  « 
-  ffffF^'Tr^  WJ?^^'  '^'"^ra'-^fl'SW  W  flFfflP*^??!?'Vrrfr  ?*1fflj  nT^m  rf^^ 

not  discharged  from  liabihty  where  a  Ioob  arues  through  the  n^n^wdb  sf 
J^ord  X^vnutwH  C.  J.  said,  We  are  all  or  opinion  that  titaderwntr^ 

'  '^  tfespdki^ie  fJ^thViiiMyi^t^W'^e^^e^lr tfed^  tM'isiw ; 

takilL 


Roki 

unless 
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unless  tbijre  luis  bedh  ah  ttbatidoMottit/' '  l^^w^'ib  oMer       ^SSk 
to  jiisti]^  ail  abandbrimeni,  tho^  itmsi  hkvfe  beieii  Mt,  ,J^^'    '    . 
in'  tlie  course  of  tlie  voya^ei*  which  ift  lire  lime  'eoM*       ^n|iy«t 
stiiluted  a  total  lods. '  ^hiis,  cdptiire  or  th6  necessa^ 
desertion  of  the  s!dp  donktitut^'  a'^tbtal'losa;    Hir^ 

'  then,  fbr  ia  tiine,  there  Was  a  totat  loss,  l^e  crew  of  the 

^ttesihay  were  taken  on  board  iflre  Colm/bla^  and  no 
e#ort  Was  made  by  the  crew  of  th^  Ititief  vessel  to  saVe 
the  Jfj^sSfifi^  t)r6bab^  beemk^  iter  slt^atlmi  tppt&nA 
to  be  hopeless.  Then  notice  of  abandottment  was  giveii, 
at  wbicfa  timte  no  tidings  of  the  WesOaayhadhemv^^ 
tt\iiA,\tiA>iS^>s^^^^  If 

ikV o^^ '^dAoA" ^'i{)iie  'th«ra"wiir  Witotal'  lobr.andiiia 

''^bkn<!kiiiiileiat  b^ft^e  news  of  tfa«'T^ 

'  i^eelsivdd;  lidt'  siAise<](defni  tvtu^ 
uncler«)titers  io^ii^4hift4t  wa^  tro  idbger  a  -M&lca^. 

'  qliestii^t),  fbf  libe  dbgt^^pbiift'dkidedl^ierfe'wiis,  1^ 
^  tliers1>&r'i<* Ifeen  tJt  aby Veriod'  of-tiriie  a totallbsa. 
Tbera  are  cases  wbioll  shew,  that  the  mere  ex;$Bte^  of 
'''»  shlp*flfter)a  «Miitofaf  afi^ 
,,.U,,to/acii9e  of 'partial  Ibsis,^^^^ 

"^  6hJjp1biifit1:iHir^isi^!ti  1^ 
^noes»  tbatthe  asaond  toaj^  if  they  {deaae^  have  poa*- 

-'itetefcMt;  faid^  wy^i^d^iiMib^f  Jbg<>tA|faeuJ;atp)^riee  it. 

^.  Here  such  clrcqpistances  c^o'not  exist.'  .Thi  $h1p  "ivaa 
f«lued  at  I860),  in  the  policy ;  alieiflapietbadkimise^ito 
a  chanre  of  ISOOiZ.,  and  in  die  river  at  Lmrjpoci  suft- 

, ,  tain^d  fertbei*  loamage  ,ta,  tlio  j^i^teAt ,,  .of  85821    There 

make 
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ISSSL       make  it  worth  while  for  the  assnred  to  take  hes  agfitu 
The  loss  was  therefore  total,  ao4  the  abaii^gpwqit, 
good, 

HoLHOYD  and  Litti^dale  Js.  coqcncred* . 


>*2*jjjj*«  CCIRE  fiida»ifpmarecogiii«anoeoflwl  Pla^ihut 
iMil.  PiM,M  iiowritofca*n.«Md5K^  aQedoatagUDittlie^pi^ 
^"^.Im^td,  dpBl  upcm  the  judgiMnt,  «nd   duly  lod^gBd  with  the  ^ 


HTgr"^**^^^  sberiflP  of  Middlesex^  C^^^V  ^  umotj  m  which  tbe^ 
nd'rainrMd  ^"99  in  the  said  action  was  laid)  mod  dalj  return^:, 
teleu^i^,  accoriing  to  the  custom  and  pcadioa  of  the  court.  Be- 
M^ntk^*  plication,  that  a  ca.  sa.,  dirwrted  to  the shwriff  of  itf^r. 
tiM  ih«riff*t      Jlesex  (beinf  the  county  in  which  the  now  in  the  aiid 

ofliM  four  days  %      -^  ^  *■       , 

•xdum  of  tiM  actioa  against  the  psinciptl  was  Iai4}  Ufimd  ^Vpvrtt  tw^ 
lod^MMban-  priacipal;  that  the  writ^  befon^  the  ntpm  tbfnol^  tO. 
^tS^   wit,  on  the  18th  of  J%  1827,  was  loiigti  with  ,C  i^. 

!!!:!!t!2';  A  m^  h.  w.  sberifi  of  mmusc^  to  be  »«iM».ai4^ 

tiSTtb^ir*^  that  thq^  iftiurned  mm  est  ittffitnii     B^wid«r>it.. 

^iod«  w«       mitting  that  the  plaintiff  sued  out  th«  tpidwwtof  ea.  yk%' 
as  in  the  aepUcatioa  all^gpd),  that  tb»Jel9ni-4iiypQf  tbt. 
writ  of  au  sa«  was  the  23d  of  JUSgr  l^tT,  aid  chwt  thfr 
writ  was  lodged,  bjf^the  plaintiff  with  tlH^^ierifb/tf  JOjt^ 
Meu»  on  the  lath  dqr.of  m^V&Vlp  mA  iM  ^kSo^ 
andthattfae8DthdsgrofJI%]«X7in«ajS^^y^«|tf  . 
so  defendants  say,  that  the  writ  of  oa.  sa.  in  the  rqili* 
cation  niMitfmei^wasMl  dtafy  lodgsd  wilMbe  shetlffof 
MiddlesejPf  according  to  the  cnstoai  and  practice  of  the 
oourb    Bonorrcr.    The  causes  of  dsMfitr  assigned 

were^ 
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w«re,  that  tlie  rejoinder  wm  a  depMPtare  from  the  plee,  189S. 
inasaueh  as  by  tlie  plea  it  was  aDeged  that  no  ca.  sa. 
was  Issued  agabst  the  prioc^Mly  whereas  ia  the  re» 
joioder  it  was  adMtled  that  a  ea.  sa.  was  tsaaed;  aLxH 
that  the  defeadaate  had  in  their  i^oiader  pleaded  and 
atteaipted  to  put  in  issue  matters  relating  merely  to  tim 
pfaeiae  of  the  Caort,  aad  Aat  the  paaetiea  ef  the  Coatt 
eoaUaee  be  pleaded. 

JVi§M)Hf  in  sapport  af  fte  demorrer*  'AasunnBg ' that 
the  ^legation  in  the  plea  that  an  ea.  sa.  was  duly  sued 
oiit)  l<>dged,  and  returned,  imports  that  it  was  not  sued 
out,  lodged,  and  returned,  so  as  to  enable  the  pldntiff 
to  charge  the  bail,  and,  tlierefore,  that,  according  to  Dud* 
kwY.  WiUchhom{a\  the  rejcnnder  is  not  a  departure 
fit»m  the  plea ;  tiie  demurrer  raises  die  question.  Whe- 
ther the  practice  of  the  Court  can  be  pleaded  ?  The 
proceedings  against  the  bail  might  undoubtedly  have 
been  set  aside  for  irregularity,  because  the  ca.  sa.  had 
not  lain  in  the  sherifTs  oAce  four  days  exclusive  of  the 
lelliiti-day  and  the  intervening  &mday,  as  required  by 
the  practice  of  die  Court;  But  that  was  a  mere  breach 
af  a  mle  of  praoioe,  and  the  practice  of  the  Court 
eannot  be  pleaded.  SUioit  v.  Lme  (&),  and  Warmdey  v. 
t^cey  {c).  The  very  point  in  this  case  was  decided 
aa  d^Damer,  in  Cherry  ▼.  Pawelt{dC)i  and  the  Court 
tKere  said,  thai  the  point,  whether  matter  of  practice 
were  pteadaUe,  was  not  arguable.  Dudlam  v.  WatA- 
kmm  isdiadngUishaMe.  There  die  ea.  sa.  was  issued  into 
awreag  eoonty ;  ilH*,  by  the  graeral  redes  of  law,  die  ca. 
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1S9S.      stu  ought  to  be  direetodto  the  sheriff  crf^  thst  «taaty  wImm 
^  the  venue  in  the'oriirinal  aetion  was  laid.    That  k' not  a 

<^8at«<'       matter  required  by  any  rale  or  practice  of  the  Oonvt^  but 


by  the  general  tew  of  tfaeland.  A  court  of  evror  i 
see,  from  Ae  record,  where  the  venue  m  the  otiginak 
aetion  is,  and  into  what  oonnty  the  ca.  sa*  kaoed,  and 
would  be  bound  to  take  notice  of  the  genend  raleof 
law,  that  it  could  only  issue  into  the  county  wbelietbe 
venue  lies;  but  it  could  not  take  notice  of  the  pracdoe 
(tf  another  court 

Manning  contriL  If  the  plea  that  no  ca.  sa.  was  duly 
sued  out  is  a  good  plea,  the  rejoinder  in  this  case  ia 
good ;  for  the  suing  out  of  a  ca.  sa«  before  the  bul  ean  bo 
fixed  is  only  required  by  the  practice  of  the  Codrt,  and 
not  by  the  condition  of  the  recognizance.  The  condition 
is,  that  the  defendant  shall  pay  the  daxaages  or  render* 
If  he  does  neither,  there  is  a  breadi  of  the  conditiMii 
indiether  a  ca.  sa.  be  sued  out  or  not  ElliM  v.  Ijane{a) 
was  decided  on  the  ground  of  departure.  iLialedak  J« 
The  case  of  BaU  v.  Manucapiors  ofBimdL{b)^  decided 
in  Trinihf  Term^  4  Annef  shews  that  a  matter  erf'  irr^gn* 
larity  cannot  be  pleaded.  There,  in  scire  iaciaa  against 
bail,  the  defendant  fdeaded  that  no  capiaa  wasaaed  out 
and  returned  against  the  principal;  the  plaintiff  rqdied 
a  ca.  sa.  and  set  it  out  Demurrer.  One  objecUoa  waa^ 
that  the  capias  set  out  in  the  replication  appeared  to 
have  but  five  days  between  the  teste  and  return*  As  to 
that,  it  was  answered  and  resolved  by  the  Oonrti  ifaal 
there  ought  to  be  eight  days  b^ween  the  leiie  aad  0^ 

(a)  1  JTifs.  854.  (b)  9  Ld.  Ra^.  1 17S.     S  Sbtt.  OOS. 

turn 


Paocto»«. 
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tttin  of  the  ciL  «a»  againsl;  the  priocqia),.by  the  pmctioa       I8S8.1 

and  cpurseof  the.  Court ;  and  if  the  defeodanls.had  moved       r      ^ 

foB  ixjr^gnldrfttji  tbeCJoiut  would  hture  helped  them;  but      ^"^^ 

ia  poiiit  of  law  the  praceBaof  this  Co^rt  may  be  re- 

teniabk  de^  die  in  diem,  espedaUj.  when  laBoed  into 

iMidkftesiyand,^  thereftfroi  they  shall  not  take  advantage 

of  thifl,  toUiA.  is  Imt,  an.  irregdariigf  on  demurrer.]    The . 

caae  of  ihfefltw.v.  W4Uehh9m  (a)  i$  in<K>n8istent  with  that. 

Ia  the  latter  case^  Lord  SJlwboraugh  said,  <<  We  must. 

take  notice  of  die  practice  4>f  the  Court  in  a  case  like 

this,  where  it  is  the  very  subj^t  matter  of  dispute,  and 

is  put  in  issue.    For  what  purpose  is  the  issuing  the 

ca.  sa.  at  all  in  this-  case  except  as  matter  of  practice  ?  '* 

Aa  to  Cherry  v.  PameU  (i),  it  waa  decided  on  the  autho* 

lAtjoiEUuaty.Lane. 

Bayz»ev  J«  The  question  in  this  case  is,  Whether  it 
isan  anawcr  tdan  action  on  the  recognizance^  for  die  bail- 
to  say^  that  the  capias  ad  sadsfiiGiendum,  sued  out  against 
the  principal,  had  not  lain  in  the  sheriff's  office  for  that 
period  of  time  which  by  the  rule  of  Court  it  ought  to 
have  done  to  charge  the  bail  ?  In  EUiott  v«  Lane  (c),  to 
sdre  &cias  against  bail  the  defendant  pleaded  no  ca.  sa. 
agsonst  the  principal ;  the  plaintiff  replied  a  ca«  sa.,  and 
a  return  non  eat  inventus.  The  defendant  rejcnned  that, 
the  ca.  sa.  did  not  lie  four  dafs  in  the  sheriff's  office, 
and  upon  demurrer  the  Court  hdd  the  rejoinder  to  be 
bad.  The  decision  ^>pears  by  the  report  to  have  pro- 
cesded  oa  the  groond  that  the  rejoinder  was  a  departure 
from  the  plea;  but  if  the  mattw  alleged  in-  the  rvyoinder 
had  been  a  defence  on  the  merits,  the  defendant  would 

(a)  16  Eaat,  40.  (6)  \  D.^  R.  50.  (c)  1  IfiU.  334. 

3  F  S  undoubt- 
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18^8.'      undoubtedly  have  applied  ibr  leave  to  amend  on  pay<* 

.      ment    of  costs.     No  such    application   iiavtng 
o^ontti        mad^  that  case  rather  shews  hf  mfarecce  ihat.a  i 

PftOCTOB.' 

icregularity  cannot  be  pleaded..  The  simd- qnssliaa' 
presented  itself  to  the  consldemtion  of  ^tlns'  Oouek -in-' 
PmBll  V.  Te^r,  Mich^  2a  G^%.  dted  byr  Mn  Tidd  m\ 
bis  Prttotki{a)y  to  shew  that  tlie^bail  canmk  takead«»^ 
vantage  of  a  mere  irreghlarity,  by  pleadings    Hb  there' 
says,  **  Th^y  (the  bail)  may  atso'ffleady  in  diacharge  of 
their  liability^  that  there  was  no  oafiids  ad  satisfccitedoni 
sued  out  and  returned  i^inst  the  principal^  and  if  there' 
be  a  void  writ)  it  is  as  none«     But  if  the  writ  be  mers^ 
irregtdar^  as  if  it  wdis  su^  oat  after  a  year,  without  a 
scire  facias^  or  made  returnable  on  a  day  cut  of  temlf 
or  if  it  has  not  lain  four  days  in  the  sheriflPs  office,  die- 
bail  cannot  toke  advantage  of  the  irregularity  by  plead* 
ing/'     In  Chaty  v.  PatDdl (6) ' this  Couit  again  dteided 
that  such  an  irregularity  could  not  be  pleaded.    Bat 
it  is  insisted,  that  the  suing  Out  of  a  ca;  uu  against 
the  principal  is  rendered  necessary-  only  by  the-  rulaa 
and  practice  of  the  Court,  asid  that  as  the'  onaissiaa.' 
to  sue  out  a  ca.  sa.MS  a  good  plea,'  the  matter  acated 
in  this  rejoinder  may  also  be  pleaded.     But'it-aeems  t9 
me  ttiaC  the  obligation  to  sue  out  a  oa.'i^a.  Msults  by  lawi 
from  the  terms  of  the  TecogniiMince.  '  The  iahgaage  ^of 
the  condition  of  the  recognizance  is,  << if  theprincipal 
shall  not  pay  the  damages,  or  render  hlotseMl^    TWA 
latter  "word^,  «  or  render  biniself,^"  have  been  construed 
to  import  that  the  princfpal  is'KJ  retidief  in  dischai^ 
of  his  bail  only  when  the  iplaifitiff  has;  by  «uing  oat  a 
ca.  sa.,  intimated  an  intention  to  tdke'thebody  of  thl» 

(a)  p.  11S9.  9th  aUt.  ih)  \B.f.M*BO. 

defendant 
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defaoiiint    If  dieplamfiff  elects  to  proceed  by  fieri       18S8. 

ftcies  or  dealt,  the  bail,  are  not  boond  to  render  the       „ * 

pRDcipal;  ao  i£:tbe  principal  die  before  tbe  oa.  sa«  is  re«*       agamti 

FjMMffQA* 

tamable^  thebail  aile  diachas^ed,  becauae  they  are  not 
boond  bytbe  reeognuunce  to  render  the  principal  be- 
fore did  reidn^day  of  the  ca.  sa.  In  Hobs  v.  Ted- 
caaUe(ja)i  Tedcastle  sued  a  bill  of  debt  against  Hdkway 
in  B*  R;  wbo  pot  in  bail  (Hobs^  the  plaiatiff^  and 
asodier);  afterwards  HoUomQff  tbe  defendant,  was  coa« 
dcmned,  and  died  before  tbe  oondeoinatlon  satiafied  ov 
his  body  rettdered,  whereupon  a  scire  faciaa  was  awarded 
q;atnst  tbe  baU,  and  after  two  nihila  returned^  execntion 
was  awavded,  and  the  plamtiff  taken  in  execution, 
wkereupon  be .  brought  hb  audita  querela,  surmifr- 
ing  tbe  death  of  HoUcway  the  defendant.  There  was 
not  any  capias  awarded  against  him.  The  Court,  beld^ 
that  the  reco^iaaoce .  of  the  bail  that  the  principal 
should  render  himself,  &c.  is  to  be  intended,  upon 
process  awarded  against  him»  &c  and  that  as  there 
w«B  not  any  process  awarded  against  him  io  bis  lifi»* 
time^  tbe  bail  were  discharged,  and  judgment  was  given 
iHr-tbe  plaintiff^  That  osae  diews  .that  tbe  plea  of  no 
C8.  sa.  is  a  good  plea,  because  by  tbe  construction 
pot  upon  the  terms  of  the .  xeoognizance^  the  bail 
are  not  bound  to  render  thair  priodpal'  until  the 
flamtiff  sues  out  the  ca*  sa*  The  caia  of  Dudley  v* 
1f!aichhom^)  was  properly  decided,  because  there' was 
to  valid  Qa»  aa. /Sued.  out  in  ithat  case«  .For.it  ia  a 
geneml  rule  of  law, .  that  the  execution  must  pursue  the 
judgment,  and  thai  a  ca^  sa.  must  .be  directed  to  the 
dusriff  of  that  county  in  whieb  the  action  Js  brought* 

(«}  Oh>.  Mm.  $91.  (&)  JS.^&if',  <0. 

S  F  8  I  am 


1B88.       1  am  not  aware  tof  any  case  wbere  a  party  who  ia 
^       pleading  has  relied  npdn  the  piactice  of  the  Conrt,  has 

Sandow  .    ^ 

ttganui  not  &iled.  In  Donnelly  v.  Dunn  (a),'  to  an  action  on 
the  recognizance  of  bail,  the  defendant  plenditd  Ae 
bankruptcy  of  his  principal,  and  there' was  a  general 
demurrer.  The  bankruptcy  of  the  principal  Is  a  ground 
for  an  application  to  this  Court  to  enter  an  exoneretor 
on  the  bail-piece.  But  it  was  decided  that  it  coold  not 
be  pleaded;  and  there  BulUrJ.  said,  ^  It  is  of  import- 
ance to  the  public  and  to  the  profession,  to  put  an  end 
to  attempts  to  Introduce  upon  the  record  questions  of 
practice,  which  cannot  be  considered  as  legal  defences, 
but  which  belong  rather  to  what  may  be  called  the 
equity  side  of  the  Court  This  action  is  brought  Ibr  a 
legal  demand,  arising  upon  a  debt  of  record;  and  the 
defendant  is  called  upon  to  state  a  legal  defence  upon 
record,  not  merely  to  say  that  he  has  eqtiiiy  in  his 
favour.  Now,  what  legal  defence  has  he  set  up?  He 
must  either  shew  a  legal  impossibility  to  perform  the 
condition,  or  state  something  that  will  dischai^  him. 
Has  he  done  either  ?  Certainty  not.  t%^  the  plafaitiff 
remains  unanswered.**  That  applies  to  the  pi^esent  cas^ 
for  the  defendant  here  has  neither  shewn  performance  o^ 
nor  any  legal  excuse  fer,  not  performing,  the  cotiditii»i 
of  the  recognizance. 

HoLROYD  J.  1  have  enterteined  some  doubts  in  this 
case,  and  those  doubts  were  caused  by  some  expressions 
which  fell  from  the  Conrt  In  Dudley  v.Pitfdhhotn.  Bat 
I  am  now  satisfied  that  a  mere  matter  of  practice  can- 
not i^'i)Teaddd.' '  ^  There  is  k  material  di^nctfoin  between 
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tbpie  tiuQgs  which  $xe  reqiiic^  to  be  done  \)j  the  ccpp  18^8. 
moa  or  statute  law  qf  the  land^  and  things  required  to  ^ 
be  done  by  the  rules  or  practice  of  the  Court*  Any  a^tna 
thing  required-  to  be  done  by  the  hiw  of  the  land  must 
be  noticed  by  a  court  of  error;  bat  a  court  of  error  can- 
not notice  the  practice  of  imother  coufC.  A  plea  that 
no  ca«  sa.  has  issued^  or  that  the  defendant  died  before 
the  return  of  the  ca.  sa.^  is  goody  because^  according  to 
the  construotion  which  the  law  puts  on  the  recogni- 
zance of  bail,  the  defendant  is  not  required  by  law  to 
render  until  the  return  day  of  the  ca.  sa.  The  party 
entering  into  the  recognizance  engages  that  the  d^ 
fendant  shall  pay  the  damagei  or  render  kims^f*  The 
latter  words  have  been  construed  to  import,  not  that 
the  defendant  is  bound  to  render  at  all  events,  but  only 
in  case  he  is  required  by  the  plaintiff  in  the  action  so 
to  do;  and  the  suing  out  of  the  ca.  sa.  is  notice  to  the 
bail  that  the  plaintiff  does  require  the  defendant  to  be 
rendered.  If  this  matter  may  be  pleaded,  a  court  of 
error  may  reverse  our  judgment.  Any  matter  which 
may  be  taken  advantage  of  in  a  court  of  error  may 
properly  be  pleaded;  but  mere  matter  of  irregularity, 
depending  on  the  rules  of  another  court,  of  which  rules 
e  court  of  error  cannot  be  supposed  to  have  any  know- 
ledge, cannot  be  pleaded. 

LiTTUDALE  J*  Upon  this  recofd  the  practice  of  the 
Court  of  King's  Bench  is  not  stated,  and  a  court  of 
error  cannot  take  notioe  of  the  practice  of  another  court. 
The  recQ^  is,  therefore,  defective.  But  if  the  practice 
of  the  Court  had  been  set  out  on  the  record,  it  would 
make  no  difference.  For  the  practice  of  the  Court 
cannot  be  pleaded.  That  very  point  was  decided  in 
SF  4  Bait 
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1828.       BaU  r.  The  Manua^ors  qf^uss^Ulp^  to  whidi  I  bM» 

««a*»ttr       Practke[b\  and  iu  JF^zmu^  v.  Jl{foipw(i:).    The  d©- 
cision  in  Dudlcno  r.  WatqUkoru^d)  was  peprfectljr  ri^^t^ 
because  by  tbe  general  law  of  the  iaod  a  ca.  4^  moati 
issue  into  the  countj.  in  ^hich  tb^^  aoUop  was  brpo^t* 
Upon  the  authorities  therefor^  J  am  of  opiniao,  tbiit,. 
generally  speaking,  a  mere  rule  or  matter  of  practi^  ^ 
caoitot  be  ple^^^d.  JBut  then  it  is  insisted,  that  the 
suing  out  a  ca.  sa.  against  the  principal,  in  order  to  fix 
the  bail,  is  required  only  by  the  rule  or  practice  of  the 
Ciourt  t  I  am  of  opinion  that  that  is  rendered  neoessaiy 
by  the  neccghisiance.   The  cbndltioii  of  the  reeogmzance 
is,  that  the  defendant  shaN  pay  the' damages,  or  render 
himself*    Kqw»  if  this  bad  been  a  cpmmon  eoDtrad,  ^  , 
principal  would  be  bound  to  render  within  a  reasonable  ' 
time  after  the  judgment;  ^ui  infsniucb  lus  the  olgect  of, . 
the  recognizance  is  to  secure  to  the  plaipt|ff  in  the  action 
aatisfaction  of  his  judgment,  it  hfis  t^n  construed  with  . 
reference  to  that  oljjects.apd  as.the,plaintiff«»gf;a|bb^. 
^     flection  suo  out.executiop  e^tbc^r  agaii^  l;h^  property  or, 
the  person  of  the  defendanty  the  co^dit^)n  h^^s  been  ^leld 
to  be  satisfied  if  theprinoipal  be.^pepdered  ^ithin  a^reap 
ionable  tim^  after  tbepl^intiff  has  notified  his  intention, 
to  have  execuljioii.|»g^n9t  t]be  pi^^n  pf  the  defendynti 
As  long  ago  as  the  38  ^fi^f*  it  was  held,  that  tb^  reiider  < 
reqqirqd  in  th^  recp^giu%9x^;e:Was  to  beint^^a  cender 
upon  process, awarded.    ,']f|ie|^uing,o^H,of  thepipce^ 
therefore,  is  i^t  amajti;^r  require^  by^y  rulppr  pmo* 
tico  of  the  Court,  but  by,  th^i  lififjf^gffz^c^  andi  OQ^idbiit  , 

• .(«)  ^Ltk^Iitj^m.  Uf9,     Mk.  809.  (by  P.  IffS.  9ib  «Ac. 

W  SB.  Moore,  16$.  (rf)  KLffw^^O, 

ground 


IK  THE  8tn  ac  9TH  Vtkitn  6v  GEOBiGE  IV.  80fii 

gmcitiil  it  is  a  g6od  pledj  that  no  ca.  sa.  issued.    But       1828. 
the  recdgttlzftnce  does  not  Require  that  the  ca.  sa.  shall       "       ' 
remaiit'id  the  sheriiPK  offlce  Fcmr  days  eitclusive  of  the        og^imi  , . 
return  d^  and  an  intervening  Snndby.    An  allegation         ^^^^ 
that  h  hi6  iK>t  rfemadned  for  that  time  in  the  sheriff's 
office^  sbefws  thAt  the  pATty  has^  broken  a^  rule  of  die 
Court,  bdt  ttoc  that  %e  Vxmdititm  of  ^e  rtebgniiratlce  !s 
satisfledJ  -  '  •"•   *'     -'•  ■ 

'  '  -    J    .     Judgtaentl&rthteplBsihtlffi' 


C-ALVERT  and  Another  agqinst  GordqNj,  . 
,      ,    IJxepi^rix. 

T\EBT  on  bond  of  'the  testator,  whitk  dpon  oyer  icbtonbond. 
Appeared  td   b^  dondhic^^d  fbr  tlie  fidelity  of  ikgoyerofbond 
It.'  ES»af*dsj  a$  edltectihg  d^rk  ia^  the  pkimiffii  (brewer^)  Thii^^'^^iit 
whilst  he  should  continue  in  tlhdr  service.    Plea,  that  tiJtifJi^ 
jaftttfrrf^iiontiriired  iil  the  setvit«'tJB  the  te^tbi^s  death  ^^"^^ 
ant!  till  th6  defendants  trotloB  thereinafter  mentiotied,  and  ^l^^'^"^' 
dutfngthat tlnrtf&fthftiBjr accouhtridrandthatdefendant,  *^*^;^^-^ 
as  iexecuti?jt,  within  a  ^hort  and  reasonable  thne  after  the  ^UcatioD,  that 
testfitoi's  death,  atld'i>dR)r^  any  breaeh  of  the  condition,  £▼«»  sums, 
gave  notiee  in  writthg'to'the  pldititifis  that  she  would  no  ^S^,fw 
longer  retnaln  surety,  or  refcponslW^ranil  iif  any  danini-  nojf^j^^ 
ficatfon  occurred  after  the  giving  c^  the  nbdbe,  it  was'  of '2*^"^^;,^ 
the  plairitlflPs  own  wrortg.    HepRcrition,' that' before  the  *°"|^|j'^;^ 
notSee  JBdtfxm/^  collected ' dtvek  stfihs,'  amouriUrig  to  three sumsof 
SOOOf.,  for  wbith  he  did  not  aciounf;  'at^dYor  assigning  md  scol,  re- 
a  ihrdier  breach,  according"  t6  the^  statute^  ih^t  i^e  col-  or  c.  d.  and 

F.  and  &,  and 
tiiat  A,  B,  accounted  for  those  sums.  Surrgoinder,  that  the  sums  mentioned  in  the  repli- 
cation  wi^«  atl^erand  ^flforent  sums.tJ^.I^Mne  jH^ged  in  Ih*  t^in^er  to  have  been 
leceived  and  accounted  for  by  A,  B.,  and  concluding  to  the  conlitfyi  l^eld,  upon  special 
demurrer,  that  Uie  sarrejofaider  was  good. 

lected 


J4^-       JBpted*diirQP»  mmB^/i^r  ibeinqtice  for  whicb  he  did  not 
c^iv^M      Account,  ^oiodert  wlplhefotiaanffa^ihaltfaesaiiie 
againti       Slims,  Stated  i&  4jiat.birafMh  to  have  been  jnecebred  JH»d 
^macfyiimtod  for.Vgr  igrfagr(?y»  wecejthrae  seFeral  sums  of 
monejEp  to  wit^  i»e  of  tbem  being  10€iOi(.ipai!t  of  those 
somsy  wfts  r^eived  from  one<?{a|gi/  another  part»^ 
6001.9  ftoffi  J.  JBfiriikg^i  and  liie xeaidae  from  R.  Cok; 
and  that  Edwards  dniy  accounted  for  them.    And  as  to 
the  seQooid  breaiob,  that  the  aums  mentioned  in  that 
breach  to  have  been  received  and  unaccounted  for  by  Ed- 
wards were  threes  viz,  1000/.  received  from  fF.  Bumsof^ 
BOOL  from    W.  Burgess^  and    the   other   500A   frmn 
H.  Pearce  ^  and  that  Edwards  duly  accounted  for  them. 
Surrejoinder,  as  to  both  breaches  (admittbg  that  Ed- 
wards received  and  ai^oounted  for  the  aum$  meiitioned 
in  the  rejoinder},    that  the   auqas  mentiosNed  in  the 
braaohes  were  ciher  and  different  sum$  vhieh  Eimards 
collected,  and  for  which  fa^  did  not  account    Spedal 
demurrer,  assigning  for  causey  that  the  auctfafwider 
.introduced  newmatt^r^  and  oowckided  to  the  country, 
.and  that  it  ought  to  havecondaded  witha  ygnficalion, 
and  to  have  speoifiad  the  sums  which  igApo/rfs  collected, 
,and  from  whom  he  received  them. 

JB^iBog^iinosiiBpoct  of  the  demurrer.  Fimt,  the  re- 
filioadon  is  bad,  because  it  does  not  apedfy  the.pesaons 
.fro«i  owhom  EdwiKd^  rsceived  the  aum^.  There  is 
a  distinoiion  in  this  respect  between  debt  and  cove- 
nant* In  the  iatter,  the  breach  assigned  may  be  as 
.  large  aa  the  covenant ;  but  in  ^lebt  upon  bond,  con- 
,4itiQ|ied  to  perform  covenants  fpegi^ed  inm  indenture, 
a  precise  breach  must  be  shewn,  because  a  breach  is  a 
forfeiture  of  the  whole  bond  ;   Brigsioek  v.  Stanum  (a). 

(a)  1  Ld,  Ba^nu  109. 

In 
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In  Com.  'Dig.  FUader  (E'  5.)  It  i»  laid  down,  that  a  pka  t6%. 
that  defendant  had  expended  81 W.  for  repaivs,  «#  4Im  """"^ 
onera  neeessarioj  is  bad  for  rnicertainty;  for  the  defendant  agamat 
ought  to  shew  for  tvhat  'charges  'he  hat  ^expended  ihero, 
by  which  the  Cbnrt  may  judge  whether  diey  were  ne* 
cessary  or  not  In  'Ikmt  ▼•  Boack  {a)  the  declaration 
stated,  that  the  plaintiff  was  lawfoUy  possessed  of  mines 
tfnd  or^  gotten  and  to 'be  g6tten  flitom  ihem,'  and  was  in 
treaty  for  the  sale  oPthe  dre,  arid-  thfcit  the^d^ndant  pub- 
lished an  adrertisemettt^  cautioning  persons  against  pur- 
chasing the  cftty  "pet  quod  he  was  preventedifhim  selling. 
'The  defendant  pleaded  that  the  adoenturen  or  persons 
having  an  interest  or  sharear  in  the  mkies  thought  it  their 
duty  to  ctftttion  personstigunst  purtshanng'the  ore^  and  it 
WBS'hdd  to  be'bad  on  special  denmrrer,  beoeuse  it  did  not 
disclosi^fhe  names  of  the  adveitturers,  or  who  theiy  were. 
XBoffiey'J.  Is  there  any  instanoe  of  such  a  replication  ? 
The  usudi  replication,  to  a  plea  of  performance,  is- that 
used  in  the  present  case;  and  theusnal  mode  of  rejoin* 
ing'is;  to  allege  that  the  clerk  well-and' truly  aocounied, 
and  to  concise  to  tl>e  country.]  The  rejoinder  is  not 
a  departure  from  the  plea,  for  the  new  matter  •only  tends 
to  fortify  the  plea,  and  may,  therefore,  ^be- properly  re- 
joined; Long  y.  Jackson  (b).  The  surrejoinder  is  bad» 
because  it  introduces  new  matter,  ^»  that  ^e  sums 
mentioned  in  the  breach  were  oHher  and  i^ffkrmi  *mms 
from  those  for  which  JBdaards  had 'accounted, 'aDlt^Oon* 
tiudes'to  the  country,  ^y  so  concluding  totheeoontry, 
th^  defendant  is  deprived  of  ah  opportunity  of  answeiv 
'fng  that  new  matter.  It -is  «  Mle  in  pleading,  that 
irtiete  either  party  ilstrotfMes  ne#  mtftt^r^  'Ae  ^yfter 

side 
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I8S8i      side  skail  iiavd  ib  ojln^HMrtuniOr  of  AMweribg  to  tbi 
ner  matter;  i^Sfeworf  r*  jFb^ip^^ 

OUBa%  coQlni^  ^Mtt  atDpped  bjr^tfae  Coort* 

BAYliVr  J;  i  I  \mvt  jp  doaiK;«stto.  thd'vtfBdiiyioF^ie 
siinri||ohider<;  It  is  •  nmeeesdfliy  ^  ideotde . wbedier  ihm 
plte  be  gobd^  diDDgb  I  entftrtmn  »  Ter;^  s^ttoi^  dpnoos 
Ifattt  it  is  liid^  oo  thft;  gvomut  thftt  tbe  icibl^gatiMi.'aetttcd 
bp-the'bondcaiinot  be  det^nnkicdattbewilllof  otbcF 
^^BBfftybff^motic^  it*. is  cleiudj  ^stal^tished  ^b/tifaeaii*' 
dioriiKs^' tkKt  tbe  plaintiff wunot  btiuiid, ik  hb/nqdi^ 
caliob)  to  ftet  out  riie  Mtmes  of  die  persons  Enom  whim 
JStfnidrvC&pecfeiTed  tbe  moaej*^  In'Skim^viFdrna^in{i)i 
tO'  debt  on  iMind  leonditioned  far  Jl  &  isenderiii^  ^ooeuiit 
to  die  pWntift  of  nU  monies  whioli  be^sbouid^recemas 
their  6gent^  the  defendant  pleaded  performaiice:  laitfae 
woadu  of.  the  ciondiaifai«  Piatntifi- replied  thid!  J.^^* 
ireeetvied.  diTens^snma  tof-mohej:  anaounting  rto  ^QMIif 
belonging  and  relating  tadieipbiiiai£|a?  businesB  «s  danr 
agnit,'aiid'bad.pot  rendered.to  tfaenxi  au  akscomt  of  ibe 
said  IMliOeiL}' or  anyfrnrt  tfafareof^  anditihii  rapitcatiaii 
ima  demnimd  to»  on  the  gronad  tdiat  it  did  not  tbetoebf 
appear  ^fraaniiwhom  tbd'sums  mebtioned  in  tbe  nspl^ 
eadod  vena  reoeiYisd^  'aqd  it  inas;hflld:'tD  i)eiSidBoienb 
And  in  Barton  v.  fVebb  and  JmiBsr^  MBrfHrtar^:^ 
Jacques  {c\  to  debt  on  bond  of  the  testator  conditioned 
diet  earn  iBLj^isshoiilat.ifitithfiilfyi  account^  for^nnd  >pay 
Amr  to  tfae  plaititiffi|^«  as  tremutera.  Af  .BMchttri^^  ain^ 
i«Iiuat£tf7- Miteikrttiiita^ 
mis  ofi  tbe  fafaBakp^^thftdefeBdants^pkaded^geneoai  per* 

,.  W,S  frizes.,;     ,^,  qg.  I  Sot,^  ^^^  ;  ^.  .  ,(«^j^  5.  fi.  4S». 

«  ;.  fbnnance; 


GASTIBt 
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fbnttaiMe^  4he  •pUotlffi  tepliedi  that  il.  R^  hbd  toeeei¥«d-  18S8. 
divers  sums,  amoanthig  to  a  large  finm*  vilB.  liM^fvmakf 
divers  persons  for  divers  voluntary  contributions  for  the 
use  of  the  said  ckanityy  wbteb^  be  had  itotaeraiiQfkid'^for 
or  paid  over;  and  on  special  demurrer,  assigning  for 
caosd  tbat'it  ^did^not  appear  hj  llw^  ileplItalisB-  Atm 
whom^be  sumfr  of  monej  t^erakr-sapposed  to-^baw  been 
BBoeivfd  iqr  A  Jlk  were  recaivedi  ft  wafi>  Held  tbut  tiiq 
iqsUeatioD  was  sufficSeaftly  oavtain^  and  that  tbe  ease  ofli 
snrtty  andihis  ewocntorsiaCnodesaebfy  tnthe:saHieifitBdliodf 
aalfaatiof  the  prindfteLhinnirif*  •  Upoli  these MitlM^ritifi^ 
iherefcHv^  i  amof -c^iiiiQn  abat'die  replioation  in  thib 
caseiis  good.  The*  deGendaat  hi  bib  refoinder'aUegc^ 
that  JSUtBffrds^>reeeiv0d'  celtain  'Spcoiio  ^subm  fimn  A^  B^ 
G^  and  JJ^fAcm-ani  accoiidfied  fbv.  those  sums.  The 
plaintiff  in  his  sbrscfoindBr  saysy  that  the  siatma  jneotiobed 
m  the  breaches  are.otb^  and  different  .tlmn  tbos^  whicb 
tbedefuidaiit^ia  stated*  inthe  .rejoindeir  tohav^  accounted^ 
That  is  not  an^allejjation  of  any.  newmalter,  butmerdy 
fr  denial  ^f  the  allegacieii  indiertgoiadeir,  that  thesatnd 
aaknS'  (visk  those  mentioned  in  the  replicatkiii),  'were 
fthrae  several  sums  of  money,  to  wjjt,  &c.  The  pkintifi^ 
by  rileging  that  diey  metm  difibrent,  denies  that  aUegation 
in  the  rejoinder*  I  -  lliink^  -  tbdrefinre^  -that  the  aiir« 
lejoiader  is  good,  and 'that  the  pkiniiffia  entitled  totbe 
jndgoieDtoftheCoutft  '  ^  '    ^^        V    ■       ^^ 

HoLBOYDt  Ji '  The  rejfi;ular  mckfe  •  oC  r^ltiing.  to  ihb 
ieplicatb»'«irould:haveDbeea  to  «dlegi2  ikut  JEeUoards  had 
well  and  truly  aoedimtedt'  and  to  faaiie  cancfatdcdtoiiba 
ccniiitry4  But  the •  defendaDt  ihos^  j^epaiti^  Aom,  the 
usual  mode,  and  alleged  in  the  rejoinder  that  the  sums 
mentioned  ih  the  br^ach^s  'assTgti^  in  the  replication 

were 
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against 
Gou)OK4^ 


I8M4  iviBce  oertsfia  specific  sums  received  by  Edwards  baai 
perodDs  whose  names  are  meatioDed.  The  plaintifl&  ia 
their  sarrejpinder  are  thereby  driyen  to  vary  from  their 
usimlfipns^WKkr^  md  itoy^Mmt  al>UbeHiyxjUi^tfike  w3iie 
on  Any  of  the  facta«tated'  ia  the  rejoinder.  One  of  those 
&ets^ was^  that  the.  ^dmi  mentiooed  nt^  th^  assiginiiMti 
of  bnBaoh«;.lKi  bam4)een  vet^ved  bf  jBAdatA^  a»df«ot 
aceoualdd'fiNri  by  hidi,  were  apeoifle  swna  MtoiMd  of 
ji^  B*y  G^  D^  enAEn  t^  The  pllit|Ma&  i»  thw  «»»' 
rejoinder  had  a  rfgkt  to  deity  that  fiiety  abd  tbey  have^ 
done  so  by  aOtfgii^  that  these'  sviag  so  stated  in  the- 
rq^iieatioii  to.  have  been  reeei«ed4uidiinao(lottntad.fer 
wave  di&mnt  fiponi  those  mentfoned  in  die  Mjoiadar. 
It  would  lead  to  an  unnecessary  leHgtb  Mid  paolbdiy  laf* 
pleading  if  we  warn  to  hdidthatitwaaneoessary  tocoi^-' 
dade  such  a  snrre^inder  wilh  « ^rer)§eatien&' 

LirnLBDAJiB  Jv  Ifhe  rqi^lioitioii  ia  ii^the^  fenntSiino^ 
tioned  by  preoedents.  Hia  reminder  at  nof  in<he<u8uar 
form.  But  if  the  MJeindeK  be  goiMy  tta^  sttfifiysinder  is^ 
alsogood»  for  il  dealies  a  Act  stKted  in  die;Vejeinder« 
The  sabstabtiTe  aUegation  in  the  Mrivjoinder  i%  tbut* 
the  sumb  mentioned  ii»  the  repUomien  ta  hate  been  re* 
cevvedaiid oniRMMinnted lor  by  Edwatds^  were^Hber  and* 
different  from  those  alleged  in  the  r^ndei^  4o  fasM' 
been  recrived  and  accounted  for  bylmn.  Tba#  ia  « 
denial  of  a  (act  alleged  in  the  rejoinder.  The  smre- 
joinder  theiiefoe  properly  eMcAudes  to  the  oountiy. 

Jadgmetiitfer  the  piaimlff 


iM  THE  Sis  a  On  Yeamb  ov  GEO&GE  IV.  8lSr 

A^fESDBir  and  Anoti^F  agmnst^  STAvmnn^B* 
nrHIS  WM  an  issue  direotad  by  this  Coiurt)  fcvr  .the  Vp<m  ^n  itMie 

X  /.        .  1      1  whither  ftcer- 

purpose  .of  trying  <^  wbetber  a  certaw  nDesauaga  or  •  ttUo  meMiuigd 
teoimienl^.with  iJba  lands  and  ai^urteaances  theoeiioto  within  ftch»- 
beleiigii^  coitomonJy  called  or  knpwn  by  tbe  name>.Qf  I^Zoccu^bT 
JEfiS  J?am,  in  ihe  oocupation  of  the.  dafendtuH*  or  any  JI^^IST 
part  tbereofc,.wa«  eiiiuHa  witbin  the  ohapclry  of  l4Me-  ^^^^^J " 
borotfgif  in  the  countgr  pdaline  of  LcmcoiUr,  and  the  jntaostoprov* 
bonMia  and  fimits  thereof/'  tbe  plaintjffii  theveupeo 
niaJniainiogthe  affimi«life,.and  (be  deftndant  tbeneg»» 
tbi^    At  Ae  trial  before  HuUook  B.»  at  the  last  Summer 
assizes  for  thiiicomfty  oS  Jjg^mtsUrr,  James  Ctyinr^  then 
occupying  rateable  property  in  the  chapelry  of  LiUU'- 
bop^t^ky  was  called  as  a  wiifcnesa  on  behalf  of  the  plain- 
tiff0^  and  after  oLjjeclion  made  as  to  his  competency  bjr 
the  defendant'^  counsel  was  admitted.    In  Michadma$ 
term  last)  upon  motion  for  a  new  trial  on  the  ground 
oC  the  rec^ion  of  such  witness^  the  Ck>ttf  t  direeled  a 
special  case  to.be  stated,  .naising  the  question  of  the  ad^; 
missibilil^  of  the  above  witness*    The  questions  for  thO' 
opiuiop  of  the  Court  were,: 

Firsts  Whether  Cryer  was  a  competent  witness  on 
this  issue  wider  the  above  circumstances? 

Secondly,  If  he  were  inoompeient  at  ccancfipn  law^. 
whether  such  incompetence  were  not  removed  by  the 
54  G.  S.  c.  170.  5. 9. 

Cowrtenajf  for  the  plaintiffi.  The  witness,  although 
he  had  rateable  property  in  the  chapelry,  was  competent 

at 
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Mamdiv 


within  the  chapeliy.  If  he  ba4  been  sctoailjr  rated»  hci 
a^oiiuf  would  have  been  incompeteDt  But  a  fuefe  liabUi^  to 
be  rated  doea  not  diayldify^  uqt  ere^  if  hia  ^>^^  Jff 
omitted  outof^he  sate  for  the  tsxfvm  pur^oae  of  aai||| 
h\stesf6m€fny,Rext.Kird/brd{a),  InDaMm.'f^GooHpX 
whidi  waa  a  queation  aa  to  the  boimdap^of  f;w#.a^|P|p^ 
iag  parisbea.  It  waa  hdd  Aat  a  fiariahigper  actwl](jr  man} 
waa  not  «  coBBpetent  wkoasa  to  eilaaMl  the  boiwdmi^ 
of  hia  parish,  but  diet  one  liabk  U^  ir  rated  woMm  la^ 
Bhodei  r.  Aingmorth  (c)  the  owoar  of  aa  catala  ww  bald 
to  be  an  i^fHHnpetent  wkaeaa  lo  vtigtHifm  dia  ^abil^ta 
rqiair  a  ehapel*  on.jtbe  ground  that  ha  had  a  permaimil^ 
interest.  -  Asaumiog  that  the  witeeas  waa  iiicME\pelen| 
at  convnon  hiw  on  the  gpennd  oTintereaU  he  waa  ilnan^f, 
rendered  oopipetent  by  tike  pfovj^kma  of  the 
54  G.  3.  fi.  179.  ^.:9*  TW  issue  ih  V^hetber 
lands  are  within  th^  chapeliy;  that  is  a  matttr 
to  the  rates  and  cesses.  In  MertHih  t«  Gftjpm  {d)^  o»f 
question  of  titles  in  an  aciton  of  treqfiaas,  between  ^ 
parbh  md  an  individualy  lo  certain  lands  claimed  bgr  tbe. 
former  under  an  inclosore  act,  bjr  the  proviaiona  of 
which  the  land  in  diaputa  would  (if  tbcgr  iiad  a  t\fgi^  ta 
it)  be  vested  in  ibem  in  trust  for  the  parish  in  aid  of  thft 
poor's  rates,  it  was  held,  that  rated  inhabitants  were  m^ 
missible  witnesses,  OA  the  grQsnd  that  the  matter  in  iaaoa 
bad  relation  to  n^es  and  cesses,  beaaoae  the  pcopaclyf  if 
Mcovere4»  would  go  in  aid  of  the  pariah  jratea* 

Atdenon^  contra,  reHed  on  7%r  JSorf  cf  OanriduKti 
T.  Iai^  Denton  {e).    There  die  issue  waa,  Whether 

(i»iMLaaD^ 
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tUrt  was  a  eustom  within  the  weald  of  Kentf  that  alt       1828. 
owners  and  proprietors  of  any  coppices  or  woods  Aoiild      JTTI^ 
be  discharged  of  itthe  bt  all  manner  of  wood ;  the  tes-    ^  <««»«( 
fimony  of  those  who  were  entitled,  either  as  owners  or 
ftrmer%  to  any  wood  within  the  weald  of  Xenif  was  re^ 
l^cted,  fer  the  custom  was  aUq^ed  to  be  general  through 
ffie  whole  weald,  and  though  they  were  not  parlies  to  the 
TOt^*/et  inasmuch  as  die  custom  concerned  them  in 
ftetr  private  profit,  and  in  this  Immunity,  iSiey  were 
^jOum  parties,  and  their  testimony  quasi  hi  propiift  causl.' 

Batlet  J.  The  issue  in  diis  case  was.  Whether  a 
ibessuage  add  lands  in  the  occupation  of  the  defendant 
4ere  within  the  chapeliy  of  Uukborough  f  The  ques- 
don  for  our  consideration  is.  Whether  a  person  having 
rateable  property  in  the  cfaapelry  was  a  competent 
witness  to  prove  that  it  was?  The  burden  of  making 
^Mt  that  die  witness  is  incompetent  Ues  on  the  party 
tjrho  makes  the  objection.  It  is  not  stated  in  this  case 
4rhat  are  the  chapelry  burdens^  whether  it  maintains  its 
own  poor,  roads,  or  chapeL  The  mtness  would  not  be 
competent  to  increase  the  number  of  contributors,  unless 
Ae  burden  to  be  borne  would  diereby  be  subject  to  be 
increased,  or  his  rights  damaged  by  such  Increase.  *  But 
Ae  increase  of  the  number  of  contributors  would  not 
only  lessen  ea<£  man^s  share  of  the  chapel-rates,  but 
woidd  lessen  also  each  mta's  privilege  within  the  chapel, 
by  uieraashig  the  nomber  c^  claunants  for  seats  and 
aepnltnre.  So  thai  there  laaji^  pecfa^w,  viewing  the 
case  IB  this  manner,  be  a  balance  of  advantage  and  dia* 
advantage^  and  we  are  bound  to  see  that  an  mteresC 
does  exist  before  we  can  say  that  this  witness  was  In- 
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IBM.       competent.    Now  Rex  v.  Kirdfard  (a)  establbhes  that  die 
^^  bisX  of  a  party  being  the  oocopier  of  rateable  property 

<«a^  in  a  parish,  but  for  which  he  is  not  rated,  does  not  make 
him  an  incoii;i^fbiit  wiiaetas;  Ifemtiifecafefe  only  states 
diat  the  witniess  was  an  occppt^  of  rateable  property. 
Upon  the  authority  of  that  case,  therefore,  I  am  of 
epinfmthatheiWiAiiApiHdifc  §t  DimibiK^  lA^J't^ 
Aiim  tiial  hMhs  te  a  %Qtf]^  plAi'^aBej  lui^ljMiil^'  H^  trc  true 
constradtion  of  fl«  59  G«  8.  ie.  KrO.\s.  9;^  iiMdl  4MR^ 
lliat  no  person  fated,  M  lUMd  k>'b«  rillel,I|XPifajr'nMk 
or  cesses  of  any  district,  &a,  AsiA  befinre  any  court  be 
deemed  and  taken  to  be,  ^y'tcteoii  tliehx)/^  ilo  tncotti^ 
pelent  witness  foir  (k*  aj^ainst  sttA  ^Bstriet  in  teiy  oMtfiiir 
idating  to  snch  rktes  or  cesses,  at  Xb'^lDlt  bonadtv^ M^ 
tween  sncn  mstrirt  atid  any  isdjcf tfing  'dklncU  'Toe 
substantial  qne^tion  in  this  Cas6  &,  Wh^Chif^  Ae  W#«ifr 
of  certain  property  was  liable  tbeo«tttft)«ie^k>^til6  f«t« 
of  the  diapdiy  7  That  is  b  qteffttoa  Miitteg'tD  tife 
ratei^  or  cesses  of  the  ifistiict.  And  Ifie  ^^iMiifi^, 
Whedier  certun  land  be  sitotttfe  '^itlite  thl&"chfr{^, 
was  a  matter  rdadng  b  the  bbtodsry  betwiten  ^  tb- 
trict  and  die  adjohrin^  ^strict  ^    ^  ^'     '^^^t*^  »" 

HoLKOTD  and  LimeoAXK  fc.  coneaired;  ' 

Jfnd^oit^for  th^  Pi^lir. 
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1828. 

*  .til  :  '. 

:  i-  ;j    /I  .  MfiLLXBH  ogoinst  RlCUAai>8aN« 
V  '«•    -  ^  *   (in' Error.) 

v^9Sl7M[PSIT   09  |9   qpClciAl    agC«l991/eflt.       The  d^   a  general  t«. 

^..  '  ifffouMt^  c^^Al^edl  four  special  oQim^s  aqd  tl^ree  for  thlTpSdn^ 
,gmMHtP9  .cMnt»«  Ftea,  gep^tal  issue.  At  the  trial  ^(IL  eoniirtmg 
.bffor^Xofd,  ^i^rd  Q.  J.,  at  the  Jbondon  sittings  after  ^^tS-iieof 
j»ifafy  *Wi  18 Ji,  a  general  verfict  was  found  for  the  J^'^T^i^ 
49fe«daAtipen>or'oaa)l  lh^  counts  in  the  declaration,  ^«*7^®j? 
mtb'KOQ/t.daolafles^apd  6iial  judgment  was  signed  in  tbeoounti. 

^  ^  The  court  of 

.y»e  jCourt  of  P^is^on  Fleas  ou  the  I7th  of  July  1824.  ConmumFiees, 
-A^^writ  of  errodr  was  borougfat  in  the  Court  of  King^s  error  brought, 
JS^eiKuhy  retttrpia^  hi  MkhadHms  term  following.    The  mentin  Ae^" 
^9IJP<9[tol  en^  assiig«ed  was,  that  the  declaraticm  did  ^^[^^' 
'Ii9t<9^t.fi9^  jiny  fggpd  or  sufficient  consideration  for  any  ^^^^^^" 
•flf.tfea  prqit^se^  9tated  jft  the  declaration,  but  no  dis-  for  the  plaintiff 

^  on  the  first 

,tutf^ll'^w4^.n)f(49  in  ^  assigpyient  of  errors  between  oount,andihr 

^       *  »  ^^  defendant 

-de^^iN^Dt^PMQtf^    The  defendant  (i2K;Aar/&o»)  joined  on  the  others; 

in  error.    The  case  was^ar^ipd  before  aU  the  judgea  of  the  judgment- 

this  Court  at  the  sittings  in  banc  after  Trinity  term  tothjTeoSrT^ 

1825,  and  jndgpiin^  of  reyarsal  was  pr^^ouiyred  on  ^J^^J^?^ 

^iiay^ik^  2£ith  November ,  and  a  venire  de  novo  was  ^^^^ 

awarded,  on  the  ground,  that  there  did  not  appear  on  ^»Md  by  the 

King's  Bench. 

the  &oe  of  the  record'' to  be  any  good  or  sufficient  con-     Semblcilieft 

the  court  of 

sideration  ibr  the  promises  alleged  in  the  third  and  King's] 


fourth  counts  of  the  declaration,  and  the  judgment  of  "^,^.>^  »i^  .^ 


reyersal  was  entered  of  record  at  the  opening  of  the,  ^leoM  re- 
office  on  the  following  day,  and  a  writ  of  venire  facias  de-  ^Jjjj^^/J^, 
novo  awarded  by  the  same  court  in  eight  days  of  Saint  «><«  y^^M^ 
Hilary^  in  Hilary  term  1826.     The  defendant  in  error^ 
having  been  apprised  of  the  intended  reversal  of  the  judg- 
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16fiS.       inent  of  the  Court  of  Common  FhaSf  applied  on  the  8th 
^^^^^      of  Naoember  to  Lord  Giffbrd  to  alter  the  postea^  by  con- 

againti       finiofi^  the  verdict  to  the  first  count  of  the  declaration. 
Lord  Giffi)rd^  being  no  longer  a  judge  of  the  Court  of 
Common  Plea%  refused  to  interfere.    On  the  9th  of 
Naoember  1S25,  the  defendant  in  error  obtained  in  that 
court  a  rule  nisi  for  amending  the  postea  bjr  the  notes 
of  Lord  Giffbrdy  by  entering  a  verdict  for  the  defendant 
in  error  on  the  first  count  of  the  declaration,  and  for  the 
plamtiflf  in  error  on  the  other  counts^  and  that  rule  was 
made  absolute  on  the  24tth  Naoember  1825.    On  Fridcy 
the  25th  Naoember^  (being  the  day  on  which  the  judg^ 
ment  of  reversal  was  pronounced  by  the  Court  of  King's 
Bench)  a  rule  ni£i(a)  for  amending  and  making  the  judg- 
ment-roll conformable  to  the  postea  was  obtained,  and 
that  rule  was  made  absolute  on  Saturday  the  26th  of 
November  1825,  being  after  the  judgment  of  reversal  had 
been  entered  of  record  in  the  Court  of  King^s  Bench* 
On  the  same  day  tlie  defendant  in  error  obtained  a  rule 
nisi  in  this  Court  for  staying  the  judgment  of  this  Court, 
,  and  for  amending  the  judgment  returned  into  this  Court 
on  the  writ  of  error  by  the  amended  judgment  of  the 
Court  of  Common  Flea%  which  rule  was,  by  consent  of 
tlie  plaintiff  in  error^  enlarged  to   the  fourth  day  of 
Hilary  term  1826,     In  Easier  term  1826, 

Scarlett  and  Bamemall  shewed  cause  against  the  rule. 
This  ajDQendment  of  the  record  in  this  Coi^rt,  by  the 
amended  judgment- roll  remaining  in  the  Court  of  Com- 
mon Pleas,  ought  not  to  be  allowed.  It  appears  by  the  affi- 
davits, that  the  postea  was  amended  l)y  the  Court  of  Com- 
mon Fleas  after  the  record  had  been  removed  into  this 

{fl)  WSde  Sttjt.,  before  Uie  graoting  of  this  rule,  infonned  the  Coort 
of  C.  P.  Uiat  the  judgment  had  been  refened  in  K.  B, 

Court, 
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Conrt^  after  joinder  in  error  and  argument;  and  that  the       18S8. 
judgment-roll  of  that  Court  was  amended  t^Ur  the  judg- 


ment of  that  Court  had  been  reversed.   First,  the  postea       a^omaf 

lUcHAJUDiOlb 

was  improperly  amended  in^  the  Court  below.  The  rule  is, 
that  where  general  damages  ate  gif  en  on  a  deelaraticm 
containing  several  counts,  and  one  count  is  defective 
and  the  evidence  at  the  trial  applies  to  that  count  only, 
the  verdict  may  be  amended  by  ihe  Judge's  notes,  and 
confined  to  die  good  count;  but  if  the  evidence  applies 
to  all  the  counts,  the  postea  cannot  be  amended,  because 
it  is  impossible  for  the  judge  to  say  on  which  of  the 
counts  the  jury  found  the  damages,  or  how  they  had 
apportioned  them.  In  such  a  case,  the  only  remedy  is 
by  awarding  a  venire  de  novo,  and  the  Court  of  King's 
Bench  acted  upon  this  distinction  in  QrtM  v.  Astle{a) 
and  Spencer  v.  Goter  (i).  In  Hcit  v.  Sehalefidd  {e\  where 
some  counts  were  good  and  others  bad,-  and  general 
damages  given,  tills  Court  arrested  the  judgment,  and 
refused  to  award  a  venire  de  novo,  and  the  same  thing 
was  done  in  Cook  v.  Cox[i).  Williams  v.  Breedon{e) 
will  be  refied  on  by  the  other  side ;  but  that  case  was 
decided  on  the  ground,  that  it  appeared  sufficiently  that 
the  jury  had  calculated  the '  damages  on  one  co«mt 
only.  Assuming  that  the  postea  was  amendaUe,  il  Was 
not  amended  in  due  time  or  in  propei^  manner,  for  the 
plaintiff  below  ought  to  have  made  hi&  eleetion  in  the 
term  after  the  trial,  on  what  count  he  would  enter  up  his 
verdict,  Lee  v.  Muggeridge  {f)j  Doe  v.  Pisr1cim{g)*  ItiHar^ 
ri^  V.  King  (%),  where  a  general  verdict  had  been  taken 

(a)  Ikue*  1^^  W  1  M*  M  78« 

(r)  6fir.Jl,^91.  [d)  SM.^S^llO. 

(e)  1  Bot.  t  i\rf,  329.  (/)  5  TaufU,  36. 

U)  Z  T.  B.  T4^.  (»)  1  B:4:^^  MI* 
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l8Sft;       for  the  plairitilf,  the  Court  of  Ti\h^s  Ben^  r^ftised  to 
Z  allow  the  verdict  to  be  etitered  oh  onecoimt  dfcrf  a 

againtt  lapse  of  eight  year^,  and  the  jadgment^  had  been  re* 
versed.  The  observations  there  made  by  Le¥d-  ff** 
terden  apply  strctagly  t<J  the  presettt  ckset  The  dnfy-es^ 
in  Which  the  ^tea  has  beeti  ainend^^  by'coiffihm^'tif^ 
vercBct  to  paiticbTar  coaiits,  are  Ifienkty  q.  t:  V.  8mM  [h)f 
BMcmes  v.  MopHns  {h\  and  ffnHtm$  r.  BMdmi  (e)* 
But  in  all  these  cases  the  amehdtaents  Wel'etttade  btfote 
ffiial  jttdgihent;  There  is  no  case  wbl^e  aDtt  amendmeiirl  of 
this  description  has  been  made  aftetr  ftiaf' jtfd^enl 
and  after  a  writ  of  error  brought  Ik  alf  itUse  eases 
the  postea  was  altered  according  to  iMe  actnid  finAig 
of  the  jury,  or  according  to  what  most  have  beesi  the 
findhig.  live  postea  has  beAi  amended  after  errot^ 
where  the  Aiistake  has  appeal^  on  the  face  of  die  pro* 
oeedings,  and  it  was  not  necessary  to  have  r^conrse  to 
the  notes  or  memory  of  a  Judge  to  rectify  Ifte  taidlfte; 
as  m  fVbod  v.  MatiKMs  (d),  Doe  ^.  PgrHfm  (^  aad 
Petrie  V,  Harmay(f).  Siedbndly,  ^flie  |k>stea  ought 
not  to  have  been  amende -by  the  Cbtiit  of  Comiffcni 
Pkas,  but  by  di6  Judge  who  liried  the  eaiise)  ^Sdm^ 
Jbrd  V.  Pbrtcr  {g).  If  th*  postea  was  net  sMtiMI^  ' 
or  if  It  was  not  amended^  !n  due  time^  or  in  ^  proper 
Aianner,  it  woiild  not  warrant  the  tonendment  of  Ae 
judgment-roll;  and  even  If  the  postea  irere  properly 
amended,  still  the  judgment-roll  was  not  properly 
amended  by  the  Court  of  Common  Fleas«  For  wh6n 
a  writ  of  error  on  a  judgment  of  the  Coart  of  Com- 
mon Pleas  is  brought  in  the  King's  Bench,  the  record 
itself  and  nqt.  foerety  a  transcript,  is,  removed  into  that 

(a)  JBameSf  i49.  (fi)  Doug.  3^6. 

(c)  1  J9<M.^  PuL  329.  (W)  Poph.  103. 

(«)  3  T.  B.  749.  (/)  5  T.  B.  659. 
ie)  2Ckit,R9p,35U 

Court 
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F,  N.  B.  W,(FO  ^»P«*  ^.  JSrrwv  7W,  7W.,  D(imori$      ^^ 


^Ifir-  vlitj  JSJrror,  (P)^  ^au.  ^.  Oli,  #rofk  (?  ^>  Stdter 

was  awiytfinj  Ux  tlu^.GQii|«nqn  Flefui  aflter  tha  record  had 
bam  f)emQ¥^>  ib^  upptiiytjw  to  punend  tb^  record  i^ 
i9a4«  tP  U)9.  Cq^rt^pf  ^i^^s  Bc^cb*  wherie  (be  record 
s^  up'fipi*.  tjhe  CopD^on  Fleas  w^  .amended  acoor,d- 
ing.  to  tba^  vbic\b  wa«  indorse^  W  tb^  back  qf  Uie 
paaneli  for  the  iodorseioaQt  on  tb^  paai^el  was  said  |p 
be  tb(a  waf ra^t  fi>r  c^li^iqg  tb^  pQ9|tea  and  fi>r  the 
giiUy  ou  tbe  rpH.  ^  to  jPr€D(j  y«  7?^  D^  ^  JSm^A-t 
numd  {c),  what  is  tbere  r^eported  to  bave  been  said  \fg 
Hale  CIB*  as  to  the  obUgatiqn  of  tbe  Court  of  King's 
Bencb  to  aioend  a  moord  aiq(^fle4  by  J^e  Qmt  oS 
Ckmmon  PJeaa  after  it  h^  been  reiqpiri^  intp  t^  Court 
oC  Ku)g>  Bancbf  is  a  ^np^re  .obiter  didmi*  Ip  Pfckwoi 
^1.  ITii^  (il)»  wd  Mh^^  ▼.  &r<¥^  (^}f  it  does  no^  uffr 
peair  that  tha  raoord^  at  tb^^tio^e  vlpeu  the  amendmenta 
'wamsQiada  had  heap  removed  by  the  writ  of  erroi:  inta 
th^.  Kii^s  awicb*  In  ShxrH.y,  G^L/)f  ^^^Y, 
^»fM!yi(  jrjb  Doe  v.  Pnki^s  ffiy^^Zki^ibar  y^  Hitchcock  (i% 

(a)  S  5i{r.  S3r.     809  Jnirewt  t.  Xonf  Cromwtfl,  TdP'  6  Cfo.  EHz,  891. 

Cool  ▼.  Linch,  1  X<i.  ^oyni.  427.  Mil  Jifhk  v'.  Cumm^,  YOo.  118. 
Ftettf  y.  i!3»yl(M,  C^  S431 

.{f)  ^f/ph^XQi.  (C)  JBf«rrfr..505. 

(dj  1  H.  Bl.  643.  (0  4  Taunt,  588. 

C/)  5^rr.  JVSO.  (jg)9t.R. €3% 

{h)  5  r.  R.  749.  W  3  3f.  ♦  5^.  591. 

(it)  8  Co,  162.  (0  2  Baff.  ire/>.  471. 

S  G  4*  Red- 


jj^l^      disk    In  Pwma.v,  J^am(^(4>'tberp  vn»  %«Wfl»l  T^*. 
P^;y^      di0l fiirlbeplquilja:  T|i««fS€»e](^]|^..}]^y.;fi(fj^ 

t»«atef  any  uttidiit^for  Om  pl|i|a^fmj^fi  j^pej^iff^^p 

the  offioer  of  tb^ wvct^  hftdj^by  Jmt^n  '^^V^i^rt^  ia  ^ 
potleAUQitter  not  fiNlttd  kfi^i^  ^*  In  J9^  Ta^  v* 
Bucket  {d\  the  officer  of  the  cPHfl^  hM  P^Htt^  (o  cotter 
the  finding  of  the  jury  on  the  issue  joined  on  a  plea  of  set- 
off In  Gvmvilhy*  S^M^e),  which  i|r«a  an  ^oa  ^0^^ 
an  eiaouior,  th«^  (bAc^  entef!^  19.  #1  judgpi^t  ^ 
rented*  by  lanri  the  entiy  on  tbe  p^ist^  beiqg  rigbtp 
There  aae  odiar  easea  vlMW  |b^  TW^Jfi^  hi^^  b^an  par. 
hn^fjor  .dasnag!».lba|rt  t|uM  <4mi?d  by  the  jilaintiff  in 
fab  dechwaiion,  and  a  reiotttkiHr  hus^  b^en  aUpn^ed  to  be 
entenad  on  the  teotid*  Snt  in  4aio  <f%m  thf  o£E^  of 
the  eenrt  at  Hid  Vtim  haA  b^r#  him  the  Nj^  Pnui 
iMoadf  OFhich'  cQiiftaine4  n  atAMVent  of  th^  aipoHnt  of 
danagea claiaed  by  Hie fiWJntifil  .  Th^;«Qtr]^  theprefor% 
of  A.ki|^  BoaixihaQ^libe  plainiiffclnimi^  ii^  ^is  dedanitioi^ 
fluiy  ftirly  bet^oDaidawd  a  i^Uprisioapf  th^  deck, 

Assuaaitig^  homtfpft  iJmi  th§  Gqiut  bas|  by  ^f^^ 
llbB  pov«^  %Q  anend  «•  thiax^f^  it  4s  di^fretioQ^uy  in 
tfaom  t«»/esiannaa  iibepw^t  9p?not;.andif  tl^efiiKtof 
allMriog  the  ameaAnantwiiyi  ha  tp  {*^4iqe<libe4ilawfrff 
hkerror^  itooghtnot.to  ha  t%<m^.  .  The  appjicfition.to 
amendvas  made«0ihidCo«rt.^«^  (bc^  j|i409W(^v«k- 
iiig  the  jttdgnHQQtof  the  O^wt  of  0^)^9^911  Fieas  had 
famn  eotend  of  raaotd^.i^  a  fQnwp  de  npvo  bful  been 
aaratded.  The  ;)iidg«Mit'o£ihe  CouYt.qf  Qompnon  Plem 
bacaone  thereby  deatroytd,  and  the  plaintiff  ^in  error  be- 

(a)  Cro.  Jac.  632.  (b)  3  T.  R.  659. 

(c)  3  r.  1?.  749.  (rf)  J  JBhKf.  I-  IKfV*  C5. 

(e)  Cro,  Jac,  686. 

came 
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came entitlMl^tiy Aftv^ htedtM  MibMittoft  to Modbar  Jttrjr,  iBdB, 
upon  itlt^everffiot H  wbtM  Ibwi^^dep^ttd  whetBer  hr 
sbbtirf  tikltMtdy  jMicJeeM^ot*  «ot;  U  tbiir  voaacktteDt' 
be  affowed,  tbe  pltii^^>(Aittl'bQ  d^iiiM^the  beuBfit  ta 
^}elt  be  IkidhiAfe^^tiiM  by  tlM^  Ju^fiMM 
b^tli»CMiift.'  l!i^0M>tilerefortf^'«oattiteat«kii  juiri 
titi^  tBtae  in  thi^  togie  <if  dM'prdcMW^solie  amoKbaoit 
p]^ed%^  lihonld^b^  dltov*M/ 

M»f^  imd  GMipbM  Mntti;  ISie  Gamt  of'  donifi 
lAoh'  PICAS'*  ^rt  authbri^^  by  Uim-  to  4Mmtid-  ibm  pagtea^ 
and  tHe  judgtnent-toU  i^maintog-  in  that  Mvrt  after.liie 
writ  ofeitor  broogbtj  «d  dritfCtfuitJaAnthoriiaJiby  bir,i 
aihd  ought,  iu  affihuafMCe  ^  t^  J(id{gBiaiit,  witoiainod 
the  recbfd'berei  fbr  ti»e  itttbciMeortteCoiDiBMifbaa 
Has  entered  a  t^eiiAict'lb^tbe  |lhi]ttitf:iMi:ail  diejeofinte  cf 
tiiter  declaration;  iiA«n  41  Mgbt^  to  Imtb  h«n  oilared  <n 
dte  firsltxdunt  olily.  ^at-w  amiipmiqaMfthe  aB»> 
cfate  alt  Ni^-PMts;  Edddms^t^iMcpiinid);:  mi  lim 
entry  made  on^the' judgnieni^toU,  aoeoniiiiif  ^  Iha  paita% 
was  also  -h-  mispMkm  Of  tlK-  dkukwha  made  np  thm 
jndgfuenWott.  And  if  it  'was  « vsispiMoQ  of  the  ffUk, 
the  pofttea  and  jiid^eift«^dl  m^f  be  •avendkd' at  aay 
time.  The- judge  who  tried  tile  cause  muy  stemj  tarn 
order  the  ^verdict  to  be  etiMred  upmnie  pto  tune*  Bat 
it  IS  ^aid,'  that  the  Court  of  Cbmraon*  Pleas  ooght'ootrto 
have  amende  ihe  jiidgment^'roll  after  enor  imm^nb, 
because  the  retofd  oF  the  judgitentwMs -by  tke  wtit^of 
error  removed  into  thisCoukt^  aod  in  support  of  that 
objection  it  has  beeh  nrged,  that'Ulie  Lorddhlrf  Jiustioe 
of  the  Court  of  Common  Pieadhas  'oeitiAMl  that  lie  has 
returned  the  record  and  proceedings  to  this  Court.    The 

(a)  J>oug.  376. 

Chief 


Um  {JM^gBflot,  to.  Jib  ^ug^;b^f^j^«,%^j^f.ihf 

taken  bv  ai-caiiiM Mida&cieDdiinLoc not:  aod  nixn  tbe 

Ja  4iui  MtwPk  to  wife  t^ftfr tj»«  pitfy.  w»?  q<^ jt^^J^j,  tkjp 
-fl«iA«api«%  wdrOiKm  tbe  twck  of  tb^  pwptnf^^^^i^  was 
!^nwt.piOiqaan;  bntontbie  bM^Qf.tbej;;f^,t^e^i^ 
<«tf.tbe  uH4eB««Ktifi«iith^{WW«l  tba%j^  ^  i^^jor|r 

ma  pm^  wf  isaa«  or  fowd  by  !lfce.j)uiy^fiB.d  i^^^ttft^ffi^ 
.utwri.wm  ucosdiagpit.^  posti^j,,.^  uj|^n^i(bi»j^ 
iiiwt.,gtv«n  £w  %»i4  l<frf/Awi^.t)j«p,  BJMptMJ^ii^ 
.wbickt^is<7ai^i»f)fie>etwf^.tbe.iiff|jV«,,«n|d^^^^^ 

HPfMHt^AWl  ti>w  jp.ntter  9llafi4.b|{.t)^e  ^fiy^^n  tbe^writ 

.OTW^*at.rt>erw»?4l»P«,TOffl«f'f>%SiM?fS^ 
-i*t*<»iWt  of  jewr^q^d  .^aig^d^^r^j^o  that 

the 
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the  Comm6nV\essafl^^  record  tmm 
to  be  well  done  there;  ^r  idAlbik^tbe  fecAMrd  mett 
temoved  1)y  tbe  wHt  'rif  tttor/  yet  iibe  'i^  ptiitt^'  t)M 
postea,  and  ibe  l%e;ibth^itB!ihdr^  te  itW  ifdi^'frBli. 
rant  d*^ttomey  and*  life  lik^f  uk^d  iF%h^  pbstMi  httd  Mt 
been  amended  fbtst^  hik  hkiit  up^WifR-  tbat  iMAk-  wab 
indorsed  upon  tlie  j^nnel;  ^^bafi'l^  ainefadi6d  heiv  «eA> 
cording  to  that  wblth  i^ak  iddbra6d  t^ion  A(s  {Muift»ri«9 
In  that  ^e  the  Cbmmbii 'Plead  ttn^nd^^Oe  pMtok 
bfter  ^rrdr ;  and  the  Conk  oPRing'^  Ben^h  ftfo  bMimML 
(be  record  m  their  Court  In  Ihsier  and  !Rr^fcf%«lui»(d9, 
^^  after  ^rror  brought  upon  ajtidgment  in  OotnteM  Pka^ 
and  after  the  i^drd  Was  certffitd  tnto'tfifo  €btiift^4bb 
Cohitnbn  Pliais  ameilided  a  Taisutie  bP  fli&'rtooid-wbitfli 
was  there :  and  thb  Cou^  aftier  it'  hasA^ieeii  tMigneAftUr 
error,' and  aftet  argumeti^  and  Mme  dobUs  etpMiMd 
hy'Misk^  of  tbe  Jnigek,  n^beflier  thef  amMimettl  ^u^ 
to  have  bclen  made  after  die  recbhl  bad  boeo  faMiMiQtt] 
to  ibis  Court,  atnendedtbe  -redo^^B^e:**  ^  Iw  tftnA^s 
^.  'tVe  Sfdi^ar^  Commondii^  dnd'KJUhiehs  ef  lMS&n{¥i^ 

***^  npoh  error'  of  a  judgment,  in  the  CoinitaM  <Plea%  Ih 

'debt  brbiiglit  by  them  upon  an  obltgatfon  of  40^  the 
error  aiiSighed'  was,  because  iKe  jtidgment  im^^^^kM^^ik^ 

'mayorl  cbtemohatty,  and  atWetiif  faP^Z*»i«dti  ^rfliiiil*'!*. 

'cover^'itie  'debt  and  «?.  for  a)fet^  cfetfett  d^lji*^^ 

-"muAi&tt  fudged  (itnttithg^ 

corportltion,  trAf^^'  mii^^rfdf'^  fe'^rrdA^  'Wfif^'^flW-- 
wartfs,  fapon  a?  m<iiion  Wthi-ttMiiAM^lk^its;^^^^^ 

'weiren1tei-«iy^  Vifas  £wilrrf6d%  te  i^flifeha«>  a»  ilAt 

•  disk  ttie  atiie'Adiiierii  WA^  rfWa^  M'bhF^'iftet^ifirtfof'*^^ 

assigned;  but  after 'U(^  i!^iuft'ba^  '^e^^^iedk^  in^'iS^fWMn 

(a)  F9pk.'\i^'      '-        ^    -  :r^)rc>t».  Cor.  574. 

:v  in 


lett.      miinMHiriif  tfe<tiiflfiitf  tin*  i^Mfu   Jm  i^krt^m.  ftm^ 

liie'uae  if  the  pUhitift,  »  anoiUM^'^Md'ifcAr  aioiiesr 
pud  fa^  Ad  HeHilDr  to  the  iis&  lof  ttba^dtftodlMk^  4iilii 
far  mcoeji  hadiaiid^  recdved^to  ttie  ii8«iat>0lh^lMttdr4Ei 
#4Mivfteiniil%^bttjdflfiBadiiit»  phmdpdithe^yiAUttiiitt^ 
andthestatiite  ofiimitrfrttMii  Avesdit^Mlb^bMii  ftiaii 
far  the  pkinijflkficundyhjr  aa  theifint  iflia^  Abila^iioChSfe 
tBk)ttflfttb»lMMJK  defandfltatJbKDtigfat^diiivilidf^flnm 

A»BbDKflrI.lQfdB,udaadigMl«)^«m>lV1U« 
AH  gwen  w  thB6e0MdHple«';'«nd  ^Uj6fl«itb^4feli^khe 
iinst  in  wUdiili«iMiioiii«iA  bimgb^ 
hiwiiiiiiig>iiljdioiii>dAeplteatift  1^  wwnrflng^ 

to  tbe  jtidgi^8.Aotte»'bjr  addipg^-vardiei  farittpm  od'd»b 
anondflea*  IftjE>ar'ir.PtfJ;to(^'afi«r.ii49rit4f /eilP^ 
Iscmigbtiiipon  a  judf/meattcfAia  Colifdiil4ioiEM«U^t» 
Cfaunbaviaiid  Jdbrgdnittt  inenMv  lb«M,  L6i«^iE4ij^ 
ionm^,  vfbo  tvitd  die'Cttifta,  amsudttd  tbe^0MW(%tft 
4iQte%  wd  Mr.  J;  ABrr  oideiad  thb>jd^^gfti>Bi<Mk)lli<»  te 
WModBd  by  tbenmeiidedpcMlai}  oott  tl%Cd(M  hdEajttit 
DheannKitnefitdmdbaanproperljratfte  il|yi£l^3kW 
v«iikiokr^,  afier^itdr  brooght,  tiM^Ck>a»toft&li^ 
^nor  OktaAmrMbeaiedAe^tm^sOtl^  4ttd  dib  OtMtff  ^ 
£itigrd  Beodi  tfeftttMk  So  itvtfi^^v;  JNbdhidff^ 
the  CdoitoFCamtiioiv  ffkst^llrfhir  wfH'o£«Mbr<^M^ 
fote  AiB  Cooity  and  after  Ih' nolb  ^fet  «rraMte  ^efid«<» 
amttided  ibt  jndgiDciit;    In  fifend  ^.  i2%e  Zk^^^flfiK 

ivfloliee;,  Oat  ifa  jmomI  be  rMMv«d*iDto  tlr^fSA^BiaiA 
due  of  die  Otfort^f  tGcttODon  jneas^  tiy^it  ^^f^^e^nMii 

■  ^'      *  I     .  .      ,  U.  i.'j'r'n-  ih:  -i  . 
ia)  ST  IL  659,  (ij  3  iT.  J?.  749.  .       .  ..^   ,  , 

(c}  5  Jirod,  i'  liing.  65.  (rfj  BametU  Noies,  p.  7. 

and 
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«M^iftivwMdai^nfenclAd  bf  ndeiof fiatirt  in  Oft  CkmntiOD  I89S« 
IM«^  it»  GqxM  cifKiMf^ifiaiektBtmst  amend  it  ao^  ,^~~ 
wnJmgJ^^  but^  vitttoni:«icbardlefthsy.iinBt  fiat  aoMnd  „J<f^ 
iti  .AQ  if^iai.iMcqid  iremnyed  hitfrtr  ibe  ndidJifin^  it  ^ 
im^Q^kkbjnilw'feiionlrin  iba  GosaaumFletky  bfought 
^tp  t)w.CkMr^ib7.anj0ffioarx>tt^  tfaa  G01111110&  Heas^ 
b«q4i|>0  tjbaieidiiligBiateiaiiiffii^  jii^ 

tWOft  ittid*  ibamffQii^  'fiiVDtmd  'miami'"^  Tbeae  aatho^ 
riliQi;db9#.tfaat.an  enrdriib  tJuteeinnl^  caused  fcy  a  nMM> 
9iriai9ft<)rm0tak6df  tfaedadc^  after  emnr 

fan»ighi9itqi:tiie  coort  wfanetthe  aetkm  wafe  nmniedoeiL 
it  w  dvotaidedi  -bdwcnrer,  Ibat/Aeenti^  efn  l^wecai 
>9i(iidia%.]Q{a.i»Be:vbcdr8thedeobHntien«oiiln  seaenl 
eottiM^aofiteafitben  botigiNidfiwhkdi  ivtasJKtaaUy  farad 
l)^tbajaigr»ii84iQt'a4aa6prt8mi4ifth&claak*  inMaopfit^n 
iH}ip(a^,ii)  ian«jectiitait.in  4Jbe  Coaamon  Heaa,  jadgmsot 
«ilB4batl|ia.'plotetiff  xeoo«er  peaacagion  of  >a  weamnge^ 
dxtf^fimMlmAi  iitaan  acres  lafmaadcyr,  and  fiftedl 
M^)Qf  l^palpare^  but^vardiot  was  anlared'ibr  a  ane»> 
sttilgei  ten  ^er^  of  nieadeiwy  and  tkirteen  actes  oi 
l^iH^ara^  and  fi»r  tbe  reiidw,  notipMiigr^  and  after 
«n«tt'br«^Kbt  end  Msigned  in  this  Conrt^  it  was  fadH 
ifaeit  ^ia  was  e>  miyprinkNi  of  tbe  «Ierlc^  who  bad  net 
milemd'^  jitdgnMit  e^mfding  to  die  verdiet,  and^ 
Iherefore^  idipt  the  judgmont  ^iw  4unendakilei  That  ia 
nn  auteriftjp  to  abewithat  ;the  ^eitry  of  the  Jadgment,  com* 
irarjr  to  Ibe  ^ferdiet  enured  on  the  poatea^  ^is  a  nia** 
priaipn  .of  xbe  .<derkb  <Sditeral  antheridea  afe  eitcd  in 
thataMe;..anKlDg  otfaens  f^lj^^s^case,  wtMetfaeania- 
0ia^\^ikd.if^iifyt  was  bald  to  be  but  a  miapmiaD'af 
the  dok*  Im  rGremfHk  w.  SnOiy  Eafcmtori^)^  wbidi 
was  an  acUon  of  covenant  brought  for  non-payment  by 
testator  of  400/1  there  was  a  verdict  ^r  420/.t  and  for 

(a)  Cro.Jae.652.  (b)  Ch>,Jae.€it^.     ' 

costs 
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profHiia;  bqt  «|b  ovtqF  ¥  1^  jMpPMft  ^i«»  «k»«A 
««i,  tti^J«  dM^ld  peoppr  ik»  4liMp»4»  Wllklil^ 

dbM  ira«  W4  tp  (m  »  ^n»  «i«(rii9  «f  ife»  «IPiilb- Ai» 
;  far  Miiii^  h  ^fm  ih»  WJW  — d  M»im^H 

.K.  tw.  gJWi  %%rk  wA  irtiriiiH^Tirftr  ■B^mI 
ia  ihe  Exchfrnpiif  Chmism^  $^(mlim4  w^tiwmiM  »»> 

ins  to  tlifi  UMfidaMiiL  dMlidflBflBi.MMjAcBa^  An 
•noojinoiia  om^  ia  «  AtH.  Ji^^  iftn>  ahtnt-- AKb  Am* 
m»ybeacertiBr«ri«t«D(yMn«.  Ija4M#v^(3|#^]klh» 

Court  of  Kiiiaf8B>id^<rfhBrinB!iii(i<>twri<iinpliwi)irW 
md  after  anranititf  in  th#  ffigchiwuffr  ChMaokifL  AaoadaA 

•  jadgnwt  whioh  had  (wo  f«lct«4<MNiMt«i»  i 
tor  de  boQv  pivprivb  ^9  aidwigit  d*  bmia 
IUx»  ct  dehpoM  prapri»iiMfvftc««p(mtlttimMri 
.^tt  die  mic-eoliy  of  dM  Jadpnifqt  ««•  ».wirtijr#  ft 
*e  ckKk;  and. in  Cii««M  v.  0«^(()  |li«M  cMl  Aa 
niatake  of  d^  cMk  «f  tU  attwnnQC  «!MM4t»h»«i 
aMq>riaiaii«idH«dM«Miiwof  aaiMpAMiV   JBiAwk 

2>aiii9(«)^  tha  vardSet*  hid  ^am  ^M|k  Air 
thow  laid  k  dia  imknUmtm 


^oved  «»  «alw  OB  d*  fMaai  « 


(■)  5  Jt*r.flMaL  (fi  iLm.9t. 

ill 
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'  'fitthe  Chwitf  toleredihe  verdlcC 

ym  fltfcireiiir^%*%«a  16  Ii6  r nAfMfMni  of  th6  derlt: 
TlMB'ttiiAoillie*  MiMkb,  'Ihfl^  Ae  ehflry  ob  the  post^ 
ef'«  TeMM^  0Cler'AMr  tkt  iMMtA  <li€  (Mii*qr  la  whose 
imut^be  jB#)r%tfe  ibuM'h 4y^1Mr^eirtKteA  to  hare 
eMemtf  ^  itm,'  Is  *eonsMdred  i  m1spiW<»  of  tfie^cterk; 
YlMiiflr  Ibe  neMlhgf  of^dKMfe  ^or&  ftl*  tlte  ttatotes  of 
wummimstntii  ^  ..:/.'        r*    ..  .  i.      / »  .      -^     ^ 

"^hmnr  m^  iefertft^ritKyrftf^  (fMriSes' those  already 
iMMjr  Wfltli^^iiat'tdiAmx^^  ()e  madfe  by  the 

cMuft  if  'irraf.    Tht»  fb  tkuAtr  v.'  likehcodi  {a)^'  after 
itf^df  trrod^  ftonl  ttie  Obftwion  Meas  into  thb  Court;" 
atid  froHi  Vib  Ckmtt  iitto  JSbift.  ]Pfi>c^  this  G6uh  aflowed^ 
atiMoeMiimiit'ti^lte  ttM«far  tbirt  hj  inserting  the ' 

ceKttciife  6fA^d^eV{Ky^ tried  i&«  diuse,  Arowihg  the' 
{Ai&liff  treUe  costs,  wMdi  liad  iieen  omitted  by  the  clerk 
in-eiiterfaig' jmlgmenC  In  Ae  Common  iPleaS}  also  by  in-'' 
sefting'Ibe  true  termsr  fai  wfiidi  the  assignment  '6f  eri'ors'*^ 
and  Jofitdcr  were-ln^e,  instead  bfan  entry  on  ttie'jhdg- ' 
BMmt  tM  l)y  the  cleA  df^is  Cbinrt,  that  they  were  made 
on  an  ImpossiUeday  in  aitotfier  fferm,  alflibugh  both  these 
eADitwereHstfgned  ihDom.I^oe.f  aild  diis  was  after  judg- 
ment «r^  Conn  Mow  bad  been  aAiin^  in  the'Eing^s  ' 
BhidiT  atodfa'Jf^ivdittl  V.  l)avih{lfjAe  Ccmrt'u  offi-  ' 
dc^  awmfM  a  eefitfmdfio'lh^]!>ly  ft'cfelbcr  in  the  body  of  ^ 
ihi  i%00fd,  flAer  b  tmOo  est  erhitum  bad  been  pleaded  ' 
in  Ae  cooit  dP'Mtor.    In  tliiit  ease  Oie  Certidrari  was 
granted  after  argument,  Und' after  the' Court  had  ex- 
pressed an  opinion  tliat  dbd  objecfion  assigned  as  error 
wai  iitai.     So  in  9tanBiii  r.  Meeves  {c\  in  trespass  tck 
taking  don^  wbidi  was  not  dlq;ed  f^  h^4ng  iot  the 


mmamit 
BiOHAAlMOV* 


(a)  S  jr.  4  &  <»1.        (»)  S  Mk  tTO.        (c)  ( 

Vol.  VII.  S  H 
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18fi8.       {^^otifir,  tipon  error  brought^  the  objecttian  was  bdd 
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fetal;  bat  Loid  ffonJMdt^  aays,  diot  ft  wa«  cured  by  die 
~qg^^  redtal  in  tbe  original  writ,  that  ^e  deftaida&t  m^€  ter 
move  tbe  oi^faial  by  certiorari,  and  tb&t  tfie  Court  n^t 
award  sucb  a  certiorari,  tfaou^  bo  diMdil^lSoB  he  lalle^ 
ad  inform,  csonseien.  cur;  atid^thesanhe^Bg  is  UM  down 
in  Bac.  Mr.^  ISartor^  E.  In  Btet^.  M^ffm{c^ the^ififeod- 
lantin  r^evin  made  eognteaooefiMr  rentin  aiMia-yaild'tfae 
jury  fiimid  a  verdiet  fbr  him,  anddlutnige»tolihe««»ottit 
pf  the  rent  claimed  in  bis  cognizaneey^ithMt  BadingeMier 
the  amount  of  the  rent  in  arrear,  or  the  value  of  the 
C9t;|tle  4i6trame4»  ai^  JH<^gtnfiQt  19^  e][ifiefQ|^.£^r,  the 
damages  assessed  \  diis  Court  (being  the  court  of  <ROr) 
permitted  the  defendfuit  to  amend  hi^  judgment,  a^nd  to 
enter  a  jiuuigmeot  M  common  ]»w  pi;o  mtmio  JM^^ldo* 
These  authorities  shew  that  wherever  the  Court  may,  by 
inspecting  the  recprd,  amend  the  judgment,  tl^ey  plight 
to  award  acertiorari  to  bring  tdbe  judgmentbeibfjathan ; 
and  if  so,  the  Court  in  this  case  ought  ehher  to  awird 
ap^orari,  or  \o  jnspect  the  ^ecoid  <^ihfi;CoarK,of 
Common  Pleaa,  and  ammd  the  ioeord  liaseiioBoidBg 
to  it  '  No  instance  can  be  found  where  the  Cpur^'in 
wlucfa  the  action  is  bso^i^hftr  baring  vmmAsA^  thie  (OPrt 
of  error  have  refiised  to  amend.  In  Harriam  '^. 
Kingijt)y  V(Q  applic^tigm  w#s  qiade  tp  the  Cpurt  in  wbJGb 
*the  action  win  bvoug^  to  m^e  the  amwdmeo^  and 
there  had  been  a  lapse  pf  ^ight  yi&ars  before  any  ap(di- 
cation  wm  49ad^  \o  tbis  ^pprt, 

On  the  23rd  of  Febryary  182,7  the  judgment  of  the 
Count  was  delt^^ed  by  Ba^tuet  J.: 

We  have  paid  great  attention  to  thb  case,  and  there 
bebg  a  difierence  of  opiniw  among  the  Judges,  ,we 

(«)  3  T.  R.  349.  (6)  1  A  4f  Ji  161. 

think 
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tUnk  it  tjahita At4t6  th^  fiiQU  «poii tlia rao^x^  oa  tbat       ^^28. 
B  oourt  of  error  anay  have  an  opportattitj^  of  ooosidering,      Z^I^ 
vh^tber  the  aipeodment  which  we  have  roguired  (p  .be       againtt 
HiMe  ought  to  b(8  made  or  no(»    We  Iwve  drawn  out 
:  the  entiy,  and  will  deliTer  it  to  the  derk  of  the  rules, 
and  ihe  will  deliver  a  copy  \o  ^af;h  of  the  partita.    IJEin:- 
hear  giving  any  optnion  upon  the  caae»  thinking  it  better 
that  it  should  gp  without  prejudice  to  the  cpurt  of  error, 
wheae  Ae  queatton  nay  be  oanaidarad,  iKbelher  the 
aa^ndment  waa  properly  made  or  not* 

Rule  abaohita^  (a) 

(d)  The  foUofnng  ii  a  copy  of  tfa«  entry  mentioned  by  the  learned 
Jndg^ 

AfVer  the  joisder  in  error,  the  record  set  out  various  continuances, 
until  in  fifteen  days  of  Si.  Martin  in  Michaelmas  term,  6  6r.  4.,  and 
tben  proceeded  as  follows :  At  whiefa  day,  before  our  and  lord  the  king 
«t  WcMn^imtar,  com^  the  parties  aforesaid,  by  their  attomies  aforesaid, 
and  hereupon,  as  weHl  the  record  and  proceedings  aforesaid,  and  the 
judgment  aforesaid  in  form  aforesaid  given,  as  the  matters  aforesaid  by 
aie  Sttd  IT.  Miliitk.  there  Tor  error  assi^ed,  being  seen,  and  by  the 
jC^urt  of  our  said  lord  the  king  now  herefully  understood,  tipd  manure 
deliberation  (?eing  thereupon  had,  it  appears  to  the  said  Court  of  our  said 
lord  the  king  now  here,  that  in  the  record  and  proceedings  aforesaid,  and 
•lap  %9  giving  the  jo^gpseni  aforesaidj  there  is  mimifest  error.  Hiere- 
fo^  it  if  considered  that  the  judgment  aforesaid,  for  the  errors  aforesaid^ 
and  other  errors  in  tlie  record  and  proceedings  aforesaid  be  reversed,  an» 
OttHed;  and  altogether  held  for  nothing ;  and  that  the  aaid  W,  MtUitk  be 
r^atorad  to  i^l  tilings  which  he  hath  lost  by  reason  of  the  said  judgment, 
&C.  •  and  that  the  Court  of  our  said  lord  the  king  now  here,  do  aw^  a 
venire  lacias  de  novo,  and  proceed  according  to  law.  Thei«fore,  the  ahe- 
liflbam  eottmiidad  tbitthey  nose  to  opoie  anew  befeiv  «nr  said  lord  the 
Jkii\g  in  eight  days  oiSt.  HUajy,  wheresoever  our  said  lord  the  king  shall 
then  be  in  Engfand,  twelve,  &c.,  by  whom,  &c,  and  who  neither,  &c.,  to 
recognise,  &&,  because  as  well,  &c.,  the  same  day  is  given  to  the  pasties 
aforesaid,  &&,  before  which,  in  eight  days  of  iSlr.  HUaty,  that  is  to  say, 
on  Mondaif  next  after  fiiteen  days  of  Si.  liartm  in  this  same  Mkhadmat 
term,  before  our  said  lord  the  king  at  WestndnMUr,  come  as  well  the  add 
C^  RichanUon  as  the  said  W^^MO&thy  by  Ibeir  ittpeoava  cKoRiiBS  afore- 
Sflid.  And  hereupon  the  said  G.  Bi/Qhordso^  on  the  said  Monday  next 
alter  fifteen  dayp  of  St,  Martin  in  this  same  Michaelmas  term,  gives  the 
Court  here  to  understand  and  be  informed,  that  before  the  giving  of  the 
said  judgment  of  the  said  Court  of  our  said  brd  the  king  now  her%  that  is 
8H  2  to 
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loivag  niU  or  «i^r  WM  nu^e  bj.,tl>»  Xown^pf  our  lotdibft^lwMj;  (oi  U^ 
bMicb  At  We$timin9iert  m  ta  the  roll  or  ncord  of  U19.  proc«;diflf«  of  <lie 
Mid  Miue^  wtMrein  tbe  said  (r.  .$Kiattbo»  w«s  plmtiiri  awl  ^be  fud 
ST.  Jltfe«ifft  wM.d4fwd«pti  iluAU  io  #fiy,,<«  ^pQ«  npa^^ ^t,.nK«i(d  of 
Kiii  PriDA  betH^u  Ch^.itid  pwf|if9>  »94  tbe  9pt^*af  tit}9.EigI>|i.HQpipor^ 
able  Mofftrt  LtKd  Qifotrd^  late  J^Hid  Cbi^f  JuUkt  of  xjm  court,  ^nd  tbe 
affidavit  of  JP*  P.  gaot^r  '^i^  ordi^ad^  that  ^^.d^fei^daii^  .upon.  QQtic«  oC 
tbla  rule  to  h«  giTao  10  himior  ^>«^om9yi,/¥baU  ib«ar  /?f us^.to  tbia  C^itff., 
on  Saturday  nni  why  the  posUs  m  thia^  cause  sboiild  oot  be  amended  t^ 
audi  DOtM,  by  epteriiig  the  verdkt  for  the  plai,Qti^,  on  the.  jSrst  count  of 
thadedaoitioD,  aodiPT  the.da^HndanfHQa  tbo>f>Uif;jr,fopma^*'  apdthfi  mid 
G.  SickardiOfh  <m  th«  «aid  Mm^  n^t  af^  fifti^  ^Rof  'Sit*  Jior^  in 
this  sama  Mkhatkiw^  term,  giyeth  the  Court  hej«  further  to  understand 
and  be  infonaad»  that  before  the  giving  of  the  «i^  jud|?Qent  of  the  Court 
of  4NIV  fwd  lord  the  lUng  now  heniy  t(v|t  U  to  tay,  qn  XiurR^  tbo  24tb 
day  of  NmcnAtnr  in  thja  laxQa  termr  the  foUowipg  rule  or  order  was  nuide  i 
*«  Upon  reading  #  rule  nude  in  this  causo  on  T'i^i^Jtfc^die  KXhday  of 
Now9wiker  initantyand  on  bearing  counsel  op.  bpth  sides^  it  ia  ordered*  thai 
the  poataa  jn,  thfo  cause  be  amsudedv  by  ^ntafiog  tb^  verdict  for  the  plaintUT 
on  the  first  count  of  the  declaratiour  and  for  the  defendant  on  the  oihec 
oounisi  without  the  payment  of  any  coft»." .  And  ,tbo  said  G.  Mkhardsvm^ 
an  th«  md  U<mia^'  next  alWr  fi^epn  4iQps  of  Sf-^,  JtioHvi  in  Xhe  ^aas 
MkhaMmoM  tana*  a&sog^nsth  the  Court i^ere  further  ^  understand  and  be 
inlbrmed»  thai  4ifter  die  giving  qi  the  said  ju^goxf  nt  of  the  said  Court  of  our 
said  lord  the  kiqg  now  here,  th^t  ia  to  ai^,„an  (bf  «aid  J'ryiay  in  fifUen 
days  of  A.  Jtfaftpi  in  tbia:sau)f  teipiv  f^^.  ^91^1"'^  P^  ,^  /^^^  ^^ 
viade^  in  and  by  tho  said  Court  of  pur  said  lord  the.  kin^  ik  fiit  bencb 
aforesaid,  as  to  the  fsoU  or  record  of  the  proceedings  of  the  said  cause  j  that 
ia  to  say,  *<  Upon  aaading  a  rule  inada  in  tti^^s  cause  yf^ste^day^  the  affidavit 
cCi^  /m  and  th«  paper  writing  tberOQ  annexed,  ^t  49  ordered^  that  th£  de- 
fimdantv  vpon  notice  of  this  rule  to  be  given  to  him  or  his  attorney,  sbaH 
ibew  causa  to  this  Court  pereinptprily  on  t^  morrow,  wl^  the  judgnenu 
ndl  in  Ibia  oause  ahould  not  be  amcpd^  ^"4  n^f<^  ooorormabla  to  the 
Mnendad  postea,  tbe^plfuntiff  by  hif  counsel  ^er^  5)9ering  to  allow  to  be 
deducted  tha4iffei«nce  (if  any }^  between  tha  costs  w|ucb  have  been  uxcd 
and  aVowfid  in ibif  ca|isa,  and  the  CQstB,upon  thepo^i^,  as.  tv^ended^  ar  to 
pa^.the  md,  difieKefica.foKfhwit)i  to  .tbo  defendant  or  bis  attorney;  "^  and 
tbQaaidiv.^ic^vdtauii  on  tb«.said  i^9U%  next  afleir  ^fleei^  days  ot 
gU  Uarim  ia  Ifaia  me  ^Gf^kai^ftwi  l^nn,  also  ,giTeth  the  Court  here  to 
midtnt>«v^  -wd  1^  in%n^»%ti3A9'  f^f  f^Yi"|(  ^  .the  piid  judjpnent  of 
iba  .aaidyGourt  of  our  said  lord  the  ^ing  now.  here,  that  is  to  say,  on  5^ 
imda^  the  36th  day  of  NovtmAcr  in  thjs  sane  term^  the  following  riile  qr 
Qidar  was  made  in  audby  tfx<^t  m^  pouxt  of  our  said  lord  tlie  king  of  the 
fcanab  a^nssaidr  af  .tq_tbe  rc^l^oi:  reopid  of  fhe i^rf^^ef^jp  qf  the  sai^ 
iiKisa;  $batia  t»  say,.  *•  Upoi^r^ing •  rule  nui^a  in  tbiacanse  ya^terday^ 
4Sim  4|0davitof  7;  S,,  gtnt.,  ag^tVpr  the  defendant,  the  paper  writing 
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dte  jtiagtMtiUt6iihi  tBb  caUflfriM  Attended,  $tad  made  totiSdnaOAtU^bm 
attended  pbstea,  tbe  pWntiff  bjr  !yfe  tounul  htrtbf  oflettog  to  dRo>«r  to  be 
^iicted  tipfr  ddfemice  (if  any)  between  the  costs  'nhidb  have  been  tated 
and  ^tindih  fhh  tatite,  'and  tfafreoM  njpem  -the  {MMtea  aa  anehded;  or  to 
pay  the  fiiid  ^BfTerence  fbfthwith  to  the  deftndane  or  fab  attorney; "  and 
bereupdo,  on  the  said  Ufartda^  riext  after  the  B^ben  di^s  of  A.  3iMin  in 
tfie  taihe  Mbihaatkttt  term;  it  Is  d^rtified  to  tte  Oouit  of  our  Idrd  the  Hng 
now  bere,  bjTthe  JosKees  of  om^aaSd  fold  tfitf'ldng  of  Aebendi  afoMsaidi 
tfaat  ^ey  bate  CAObed  the  Mid  {toAea  and  Jtfdgttent.roiI  id  this  cause  to  b» 
respectiTely  amended  according  to  iOie  said  rules ;  which  said  amended 
rtn;  a*  to  the  posted  add  snbfeeqritef  prortediflgs  thereon,  is  asMlows; 
that  is  to  say,  (the  Commbn  Fleas-ron  astfnended'was  then  aet  out  upon 
Che  record,  and  by  that  it  appeared  that  the  jury  fbund  that  the  defcndant 
ftad'ond'eftiken  and  proffltsed,  as  the  plaintiff  had  in  the  itrat  count  oThia 
Aedatitlon  complained )' aikd  as  to  the  othtfr  toumts  of  die  dedaMtfo*, 
that  the  defendant  did  not  undertake  and  promise  in  taumoer  and  foMi'aa 
the  plaintiff  had  in  those  coumts  complained  against  him ;)  and  hereupon 
(he  aaid  d.  JtlcHctrdson,  6n^i^'  Md  Monday  nett  afler' fifteen  dayi  of 
Si.  Uariik,  prays  that  the  Court  here  wiH  eaui*  the  reeonA  now  here-  nm 
mahiing  to  be  amended  in  li]te>  manner,  and  proesed  to  give  judgment 
According  to  ihe'sidd  amendments  sb  ordered  to  be  miide,  and  so  mode  by» 
the  Cobrt  df  dur  tor^  th^  Iffng  ^bf  tte  hinOM*  and  the  said  IT.  MMitk 
acimits  the  itruth  6f  the  sdd  matter  so  suggested  by  Ihe  ttOd  G>  ^iOkard^ 
son,  but  alleges,  (hat  at  the  trial  of  the  sifid  issne,  the  verdict  was  pnn 
iiouhced'hy  the  jury,  fbr  the  saSd'^^  Jtkharcbon  generally,  upon  alt 
die  counts  'lb  'Uti^  ilkiMLitAn^'inA  'lidt  fbr  the  said  O.  fkOutfdi&n  on 
the  said  firsi  eouht  of  '(he  dedarM>A,  ioad  for-  the  aaid  W.  UdlUk 
on  the  other  counts;  whh:fa  assertion  of  the  itSA  W.  MeiUah  the  sold 
'ti.^itichnrdsdri'does  rt6t  deny,  'otb^wlsfei  ibsin  Ibai  he  insists  thiit  die  said 
W:  i^h'/^sA  cannot  be  allowt^  to  make  sui^-eSkMrlfon  agaitist'tte  i^MOri, 
but  is, by  (he  record,  estopped  fifota  maHng  the  same ;  and  Ifaeaaid  ^»  Mk§^ 
U*h  also  alleges  that  {lit  ssM  JftoteHr  lioni'(^fd«tf  did  hot  amted  the  eeM 
postea,  but  declined  so  fo'  db,'  and  feU  i!he  amehdment  Vhereof  to  the  con^ 
uderation  6t  llie  kaid  Cburi  Of  ottr  kaid  ioitf  the  king  of  Hie  htMky  end 
thai  't}je  '^fti6  Court  made  t%e  S^^fal 'rules  Ibr  ameiidihgttie^d'posteii 
and  judgraeQ{.^6ll  without  the  consent  of  the  said  H^,  MyUM,  Whidb  aMeb 
galGons  the  satd'C?.  YUdiatdMi  adtniti;  and  tire  eaA'W:MeVM  ioslM^ 
thai  the  Court' of  orir  saidlord'ftelti/ig  now  he^  cteght  hot' to  proceed  lib 
^▼e  judgment  accorcfing  to  the  saltf  an^endment,  especi^y^  unless'  the 
Court  here  examines  Tuto  and-  fii'fumUhttl'Wi^  ihfe  means  of  CMiidMng 
inio  the  grounds' afld'fburidatibnarof  the/ 'ixPd*  aihendmetib ;'  but  WlMi  the 
't^ourt  liere  cannot  exalhlt^'c  into,  as  iris  not  fhrnished'  with  such  meansi 
nerertheless'  on  this  san^  'Mbwtm;  iiett  ^u(M  tlhtcn  dttym^  S^,  IfdfHrftH 
l>ccause  k  appean'tb  lh^''i:>)Urfh«t«;  Aattms  Cot^ftifr  boittd  hf  li%r  f* 
cause  the  recai-diio^peTt'r^kftitii^  talk  aihendwT  WthHih^  Hi  At 
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1 828*  prayer  of  llie  aid  G.  Rkkanl$on,  end  dugfit  to  gtre  judgment  according  to 
ete  Mid  amenMtnfs,  ^MkMt^MoMSAgiMb  et  Mag  ftallAtd^Hlii  tt« 
immm  offfumiiting  into  the  grotmds  or  foundation  thereof,  amd  which  the 
Court  here  omnot  examine  into,  as  it  is  not  furnished  with  such  means : 
therefore,  it  it  oMercdby  €be  Court  here,  that  Ae  record  Pow*litere?  reuMfii* 
ingbe  Baiendtdataorttigtsrtiir|im;f«rof  thavaid  CL  JMnrdnn^  apdtha 
noB  being  lo  amended  is  as  follows ;  that  is  to  say  (the  amendad  postea 
and  judgment  were  then  set  out] ;  and  it  is  considered  diat  the  judgment 
•Ihresald'of  the  Cmirt  of  our  lord  Ae  kitl^  of  #io  belidtf,  «rc«fd&ig:to  tfW 
it,  ha,  and  the  arifcie  is  heMby  in  aO  things  <finiscd. 


The  Master,  Wanlensi  AssistantSy  md  Feilow^ 
ship  of  the  Company  of  Tobacco  Pipe  Makers 
of  the  Cities  of  London  and  WESXMiNsf  eb^ 
and  Kingdom  of  England  and  DonmiiDn  of 
Wales,  against  Woodroffk. 

By  charter,  the  T\fiBT  by  tbe  plaiDtiA  to  reeo^r  fW>m  the  defenduH 

king  incorpo*       A^ 

rated  the  To*  A  fine  of  6L  l$s.  W.,  9Xkd  Certain  penalties  alleged 

pgfpp  Irine 

Makers  in  to  have  been  incnirced  under  the  bgra*Iaws  d  iba  Cooh 
We^mhuL-,  P<^  ^  Tobacco  Pipe  Makers*  The  dedaration  set 
wla^^     fortJ^  »  charter  of  Chmie$  8.  to  the  company,  and  Uia 

after  naming 

the  first  master,  Wardens,  and  asststanCs,  provided  for  the  feature  eleetSofl  of  oAoers  arid  M 
tmnsaction  of  other  oofpoiila  hasiness  at  meettnp  to  be  holden  in  a  hall  in  Londmf  oe 
within  tliree  miles  thereof,  and  that  the  master,  wardeng,  and  assistants  shonU  fliene 
jearly  elect  out  of  the  asaUaaU  four  to  be  wardens  of  the  society;  and  it  thet^  aufhaniid 
tiie  master,  wardens,  and  assistants  to  make  bye-laws  for  the  goremment  of  tKe'soMifl^, 
and  every  member  theiao^.  and  every  i^emm  usi^g  the  art  or  mjsMry  of  iDakfeg»lobacc9 
pipes  in  Londtm  and  IFettmintler,  and  any  other  parts  or  places  in  England  or  tfaks : 
Held,  that  although  the  charter  aoigbt  be  inadeqoate  to  bind  aU  the  tobafic^  p^  snaUis 
in  the  kingdom,  it  was  competent  to  bind  such  of  them  as  became  members  of  the  corporate 
company.  Secondly,  that'  ^tie  ^hwMer,  by  fiting  the  platse  of  meerftiga  to  .Jb*i4flt  or  Wlm* 
mhuter^  or  within  three  milea  thereof,  sufficieptly  established  local  limits  for  the  corporatioos. 
lliirdly,  that  a  bye-law,  which  imposed  a  fine  on  every  mftster,  warden,  or  asai«teiit  i^ 
should  not  attend  all  courts  to  be  holden,  was  a  valid  bye-law.  Fourthly,  that  a  bye>law, 
"  that  if  any  perton  chosen  to  be  warden  should  refuse  to  accept  the  otSee  d  waroen,  he 
should  forfeit  to  the  oompany  6^  }3s.  ^tL"  wsa  good^  the  words  unsf  person  allying  lo 
persons  eligible  by  the  terms  of  the  charter  to  the  office  of  warden.  J^ifuiJy,  that  a  bye-kw, 
that  every  freeman,  using  or  not  using  the  said  art,  mystery,  or  trade,  should  pay  yearly  lo 
the  company  8#.,  to  be  paid  quarterly,  and  rvery  journeymen  of  the  company  4t.  yeariy,  to 
be  paid  quarterly,  and  that  every  person  eeftMiag  ahoald  forfeit  twice  Uie  sum,  waa  ba4y 
inasmuch  as  it  did  not  appear  that  any  rightful  expenditure  of  the  company  required  such 
a  contribution. 

acceptance 


WooDMrra* 
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ilcceplance  of  that  charter,  by  which  they  were  em-       1828* 
po^raredtoiBtfkebyeJavBfiiBdarwbiebtbeM^  "^^ 

penalties  biecame  due,  as  was  alleged';  atid  tlie  ptehitiffi^  TdbMo  pipe 
claimed  on ,  the  first  count  21,  16&,  being  twice  the 
smtrnt  of  feorteefa  <piainefly  paymenla  under  the  fi& 
teenth  bye-faw;  in  the  subsequent  counts,  up  to  the 
timay-fifth  count  inckwive^  thA  sum  of  2^  in  each  county 
amounting  in'  the  whole  to  91.  89.,  fer  flon-attendanceay 
in  pursuance  of  the  fifth  bye-law,  in  consequence  of  the 
defendant's  refusal  to  accept  die  office  of  warden.  Plea, 
nil  debet.  At  the  trial  before  Lord  Tenterden  C.  J.,  at 
the'  £«m&ii  abttiaga  after  Hihry  term  1895,'  a  yevdiei 
was  firaod  Ibr iiie^iiiinift  ibr  the  fine  «Ad  penalties,  sub- 
jeet  to  Ae'Opnioti  of  this  Court  on  the  following  case: 

By  dmrtar  ()f  the  15  Charktlt.  the  king  did,  among 
other  things,  grant  veoA  declare  that  bis  subjects,  the 
tobacco  pipe  makers,  within  his  cities  of  London  and 
WgMlin^kr^  and  his  kiojfjdMi  cXMn^ani,  anddominioft 
^  ffideSi  A^  ^vdry  of  dietr  appr^ntk^es  wbatsoever, 
irben'they  shotdd  ha^e  served  as^  af^mtioee  to  the  saki 
art  or  tra^  by  the  space  of  sev«n;  years,  and  all  aadr 
every  ^er  person'  aind  persons  w4io  bad  served  as*  ap*i 
pirentices  to  the  said  trade,  or  bad  used  the  said  trade 
by  the  space  of  seven  years,  and  all  others  which  there* 
After  fi*om  time  to  time  should  be  admlttM  «ttd  made^ 
free  of  the  said  society  in  such  manner  as  thereafter  was 
declared  and  irpeoified,  should  be^  firom  thenceforth  for 
ever,  one  feUowahip  and  body  corporate  and  politic  in 
deed  and  in  name,  by  the  name  of  the  Master,  Wardens, 
Assistant^  and  Fellowship  of  the  Company  of  Tobacdo 
Pipe  Makers  in  his  said  citieir  of  London  and  WeMnh^ 
ster^  and  his  kingdom  of  Ef^kmd^  and  ctominion  of 
PFules,  and  that  by  the  same  nanne  they  abooU  have 
3  H  4  perpetual 
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^  pnqxge-  bring  J  mnmWed .  ai  w.inij^  ^tmet-Jtoiuft  or 
lf9^  h>h^  bjf  tbmi  for  jlbeit .  aim  piir«ka0»l  iridiiB  Us 
891(1  cftty  <^ JDcfi^bfi^  >ar  4;blM> mil«i  ofithe  iMm^'  sbooId»^ 
VatMn  :C9»tomQ9titi|iKW  MDWttl^iaild.  doQl-  «^  fit!  «ad 
siifficieU  pei90lii<. vlH^tJiMliionBfihdyi.bteti// fine,  of  tfaft 
vjiadM^^iofdie!  iW(l«oai»%[>  :rtdimi master  of:  .the  mud 
^owfetjT^  a^d  M  .llft0|  iQftstar&rimeirithertBAtPjto  be  aiif« 

9ml^«Wot0d  tO:  t1l9  jQtt»j«!f:  nill8lflC41fNQtbo/2Alfaxi£ 

4^(ayiqA,  4^  .s<>  t0T  cQAtuiiiil  for.  iWQLtkrhole.^jmr  ibeK 
fi)Uow9gr:.,«ad»  itisUi^^  ibd  ^ng  giaaled'ihat.tbfe  flaid 
4iA8teir9ii^|ivdko»imdt<»$«i|ftti}tey  oriitbe  gproUer  fwit  ^ 
A^fn^i  firom.And  ^fter:  4be.«fith  of  iUSrcA  l€fM,:fiho«M 
S^rlyjQto  ib0  3SA^  roi^McttiA,  (if  jt  w«rft  u«t  aiShmbof,  imt 
4£)iStoMl09(»)tbim«tbft)lle^4iyiaftv  At.  Ibe  fatUior.pIaee 
if.  n99«liQgi  ilndr.M^aanbljiiiinoteliimte.iiiid  ekpt^otit  of 
Aq.  wd  <»fsu(toi|ts/feuf  iQtbe  wwdoos  ^of  UiQ.fiooietjry 
wtib^A^fWHyrdmiti  shMl^i.oontiiMie  uraidiaDs  uatil  ibe 
wdiof  ma  inbola^yM?  ^b^  naat  «isttijtg).fliiid  fipam  Ibeacb 
iwlil  «oiM:4)thm\  ainet:. persona,  ahould  be  tleeted  and 

cboaen 
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said  waid6ii9'riioiild'%<^.4otig  lite^<y  li^^  wTT^ 

loMeditiai  thMc^  fur  ftomeju^  ^use^'afbreflibid^  tfaey^  'Sobaeeo  Me 
dto'aaid  irtisiiar atid Ward^iift  ^  M^jrel^i^tedy'  MKki^  <m(ti  ^'^^atttt 
b%lbM  tbe^nsst^  and'inuidftD0  4lie«^b^g'JChto  iiiM'p^ 
d«ceiMM,r  01:  my'  iwo^w  laQ^^trf  ibiiMa,  iftn*  ^6  "dUa 
Ofieeadon  ii^'tto-MiclliieviMlDfliceft  and  {flacMrfltiA^aii 
fliiilever)rattGlk''niaMk«nd^WttH^  MM^N<«btl  Wavd^iitf 
MAomtitt^'tx^ tima^aa^dg'aad'd^j^titig Jh>lailli8  ttiii* 
th«i»  pla«e^'of'kiiaMr»>a»d>iratdttlwVeBp^(tf^  did 

and  0f  bi^'3^1^  fiiMtald'itMtiuldy  btteoMb  «tid'  vaniftitt 
aastotawt  aiid  atei^tantaof  tbe  aaid'soclaiy  iti  tstevikm  at 
bim  or  tham  tfaats&ottld  bet ao  thiMeti  oat'-^yf  the  Bssi^ 
anta  to  be  maBter  akidi  wiaNl^oaijof>  the  'said  actriaty^ui 
a&rsaiiid :  and,  iuither^  die'kiiigf  gtintad  that'  if 'any  af 
tha  aaidanslstanta  of  {tba'fiaii'an  ot'  mystbry  Bbouid  il&e^ 
<>r  be  removed  firtedvhiv  or*  t^di^  office  or  pUce  of  a«tet^ 
aula  for  sonae  reasotiaUa  eaUM^  tbat  then  and  ao*oAen-  ilr 
shtould  be  lawful'for  the  said  master,'  wanienS)  dnd  assist^ 
ants^  or.  the  greater  nambar  ofthem,^  to  choos^andmake 
one  or  mora  other  meet  pei^on  or '  petikofia  ^  tb«  smA 
society  tO' be  lasfistant^or  assistants  of  the  aame^socMly^' 
to  oontiniie'  in  the^aaid  office  W' offices  dtitteg*his  or 
dMir  lives^  aiteepa  they^  or  aiiy  c^thani,  (br  any  reason^ 
ble  oaqse^  shoold  faaiqiei>  tb^be  reai^ed  ^M  ef  the  said 
effiee  or  offices:  «hd  faflher,  'thai  it  shdttld  be^  lewftl 
for  the  master,*  nmrdeti^  aiid  esstataiita  fol*  Cbe  .tittne 
bttng,  H}r  tht  greater  |)artof^Dbein,  iftoai'ttbn^  to  time^-  tb 
set  or  impose  *  i^easonable'fine^mdirttm  of  is^otiey,  niAe 
exceeding 'IOIj,  npon  all'&nd  evety-^  suidhxpersoir  and 
persons  as  sbonM  be  M  any  thuiei  tfiereaAerl  elated  to 
die  said  several  o^oatrof  maater^  irwrdt^^'  atiA  aasistafits, 
or  any  of  diem  as  aforesaid,  and  should  reficise-  to  tat- 

dergo 
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1828;  dergo  and  aocq)t  th»  jsame;  and  &e  $ainQ  to  kvyby 
— ^ —  diatK€88  of  tlie  goods  and  chattel  of  the  person  and  per- 
Toiwcco  Pipe  sons  SO  lefiisu^  as  alpcesaia»  or  otberwise  py  |i9y  other 
a^iu  ^  lawful  ways.  The  cbarterthm  eofpowei^.  the  P^at^n 
Woo&Mnrx.  ^^^^^^  ^ j  aisistanjsy  and  theiir  successors,  to  asscpble 
in  tfafir  hall  or  pbce  before  mentionet^  an^  li)ere  to 
make  coi^titationsi  ]aw%  &c.  for  the*  ml^.  ^nd  gofernrr 
meat  of  the  naster,  wardens^  assiBtant^  aiuijsocietxt 
and  every  member  ^bereo^  and  ift  what  oeder  or  mao- 
ner  the  said  masteiv  wardens,  assintepte,  andsocie^i 
and  all  anid  evecy  otbear  person  or  peraons  uauig.  the  art 
or  mystery  of  making  tobacco  pipes  withii^  the  pities  of. 
London  and  Westmif^skr^  and.any  other  parts  or  places 
mihm  England  or  Wales^  should  demean  ani  behave 
themselves,  as  well  in  all  matters,  touching  the  bwSL  art 
or  mystery,  as  also  xa  their  several, ofllces,  .ftmctions^, 
mysteries,  and  businesses  touching  Ae  md  sodefy  a$ 
qfin^saidf  and  all  and  singular  such  pains,  p^udties,  &c. 
by  fines  f^ainst  any  offender  who  should  trans^ess  the 
said  oonstitntioas,  lawsj  9cc«  to  be  mad^  to  provide^ 
impose,  and  limit,  as  to  the  master^  \Fard^s,  and  assist- 
ants of  the  said  socie^,  or  the  greater  part  of  ihem,  for 
the  time  being  sbonld  seem  expedient;  all  fyhich  laws^ 
&c.  the  king  granted  and.commanded  to  be  obeyed  and 
performed  in  all  things,  as  the  same  ou^t  to  be^  ooder 
the  reasonable  penalties,  finieitures,  &c<  inr  the  same. to 
be  Imposed^  provided,  &a,  so  as  the  same  laws,  stat^ te% 
&C.,  penalties,,  ibrfeitares,  fines,  &c.,  or  any  of  them, 
should  not  be  repugnant  or  contrary  to  the  laws  and 
statutes  ciJSngUtndg,  or  pi^udicial  to  the  customs  of  the 
^Vfo(  London. 

At  the  trial  it  was  objected  Sot  the  defendant^  that  evi- 
dence oii^t  to  be  given  that  the  charter  had  been 
*  accepted 
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accepted  by  ft  majority  of  tiiose  whom  It  intended  to       18S8. 
incorporate,  whereupon  it  hating  been  proved  that  the       ~ 
defendant  had  been  admitted  a  nlember  of  the  company^   Vebttco  Pipe 
and  had  acted  as  such,  and  that  quarterage  and  other       ^a^m 
dues  had  bten  received'  from  tobacco  pipe  itaskers  in 
difTerent  parts  of  Sngtanii  evet  since  th«  granring  of  the 
charted,  the  Lottf  Chief  Justice  stated  that  it  was  nol  for 
the  defendant  to  d{$pute  tite  acceptance  of  the*  d^aiter^ 
and  his  Lordship)  left  it  to  Ae  Jtny  upon  titfs  eiideiiei^ 
alone  as  to  the  point  of  aoceptMce,  that  it  was  eomplele 
and  conolusite  etideiice  against  the  defendant  that  die 
charter  had  been  accepted,  tod  th^  jury  found'  the  fkd 
to  be  so.     And  it  is  fof  this  reason  alone  Mitei  as  a 
fitct  in   the  case  as  agaiiist  the   defendant^  that  the 
tobacco  pipe  makers  of  London  and  Wtstminater^  and 
kingdom  of  England  and  dominion  of  Wak$^  accepted 
the  charter,  and  have  ever  since  acted  uhder  it 

On  the  ^Oth  ef  Ai^ustlS^Oj  at  a  meeting  of  the  master^ 
wardens,  and  assbtants  of  the  company  duly  ilssembledfor 
that  purpose  at  the  Guildkall  of  the  city  of  London,  forty-^ 
five  bye-IawB  wer6  duly  ordained,  estaMisbed,  and  de^ 
clared,  which  the  defendant  took  an  active  part  with  the 
comn^itte'e  of  the  company  hi  fimning  and  passsng,  and 
sighed  the  Same  as  one  of  the  assistants  of  th^dompany^ 
together  with  a  pethibn  to  the  Lord  Cbitnceiior;-  tbo 
Lord  Chief  Jtfctice  of  the  Court  of  King^  Bench,  and 
Ae  Lord  Chief  Justice  of  the  Court  of  Common  Pleas, 
to  examine,  approve,  and  sign  the  sam&  The  bye^ 
laws  and  the  petition  were  signed  and  approved  pursuant 
to  Stat.  19  Hen,  7.  by  the  Lord  Chancellor  and  die  two 
Chief  Justices.  (As  the  decision  of  the  Court  applies 
only  to  the  bye^laws  stated  in  lihe  deelaratien,  it  is 
unnecessary  to  set  out  the  others^    l^he  Hfth  bye^law 

ordered 


WooDEorri. 


1828.        oirdered*  that  the  master,  wsraetis,*  and  assistants  of  the 

said  company  sh6u7d,^upoh  tiotice  to  him  or  them  given, 

Tobittcp  Pip9  or  left  St  his  or  their  usual  place'  or  places  'of  abode, 
appear  at  all  other  courts  to  be  hblden  (oi  the  company 
at  such  place  of  iiieetin^  to  be  appointed  as'  aforesaid, 
unless  hindered  by  ^ckness,  or  some 'other  feasbn'able' 
cn'use,  to  be  allowed  by  the  mastet,  wa^dens^  &t*  for  the 
time  being,  or  the  greater  part  of  ttiein,  iipoh  |>aln  oF 
ferfeiting  for  every  defaiili  the  sum'^ef  25.;  and  If  he 
should  not  appear  at  the  hour  to  bis  appointed  by  the 
master  and  Wardens  for  that  'purpose,  to  pay  the  sum  of 
6d.  for  every  default ;  or  if  he  should  leave  the  court 
without  licence  of  the  master,  to  pay  the  sum  otSiL  for 
any  time  he  shall  so  oflend :  the  said  several  sums  to  be 
paid  to  the  company  for  the  use  thereof. 

lie  tenth  bye-law  ordained,  among  other  things,  that 
if  any'person  who  should  be  chosen  to  be  a  warden  of 
the  company  should  refuse  to  accept  the  office  of  war- 
den, or  take  the  oath  appointed  to  be  admihisteried  to  him' 
in  that  behalf  every  person  so  refusing'should  forfeit  to 
the  company,'  for  the  use  thereof^  6jf.liii.4A''''' 
•  The  fifleenth  ordained,  Ihat  as  well  every  freeman  and 
brother  of  the  said  company  within  the  cnties  of  London 
and  Westmnsteri  and  any  other  parts^  or  places  within 
the  kingdom  of^gtaml  and  dominiori  ottVales  as  Htnitecl 
by  the  said' charter, 'either  lishig  or  not  using  the  said 
art,  raystery,'*or  frade  of  making  tol^co  pipes,  should 
pay^^yearly,  by'the  Wme  6^  quarterage  money,  to  the 
master  and  wardens  oT  the  company  for  £he  time  being, 
to'  thelise  of  the  said  corporation^  the Isiim  of  &.  yearly, 
which  snould  be  paid  quarterly  by  equal  portions  ;  and* 
eVefy'  jbiiiieytfttt  of  joutllejrworhan  of  the  said  cotii- 
|iaiiy  who  •Should  be  kept  or  set  on  work  by  or  with  any 

member 
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ineinber  pr  members  thef  ao^  should  pay  4^  jeai^Iy  at  th^       1 8$8 • 
four  quarterly  dayerafpresaid,  by  eqiid  portiona;  to  the       "T 
sai4  cor^pany  for  the  use  thereof;  and  »tbe  sam^  g^uai:ter«  TOtfeaxo  V^ 
a^es  shouldfbepaidfit  |tb^  said  quarterly  a^eipblies  in       o^ahut 
the  place  of  peeling  aforesaid;   upon  (condition ;  thatj, 
eyery  person  refusing  or  neglecting  tp  pay  his  or  her 
quarteirage  at  the  said  guarterly-cour^^  or-to  tl^e  renter- 
garden,  within  the  ^pifce  of  ten  days  after,  any  of  the  said 
quai;tecly  meetings,  accoi^iqg  to.  the  rates,  aforesajd, 
should  6>rfeit  and  p^y  twice^  as  ^ipch  as  shojild  be  ajt 
any  time  i^  arrear  and  not  paid  to  the  master  and  war- 
dens for  ijie  time  being,  or  spm^  of  tbeip* 

The  defendant  was  a  tobacqo  pipe  maker  carrying  on 
business  in  OldStreet,  and  ^t  Vine^r  Yard^  Belfon  Street, 
Bloomsburj/f  both  in  thecounty  of  i(ffVf<f/^5fX.  •  On  the  7th 
January  1812,  at  a  court  of  the  company  duly-hoIden,.he 
was  admitted  a^d  sworn  into  the  freedom  of  the  companjr; 
since  vfhich  Jae  had  frequently  attended  themeetings  of  th^ 
company  held  under  the  charter  and  bye-lawa.  At  a  court 
duly  holden  on  the 25th  March\%\%^  the  d^epdant  was 
chosen  steward  of  the  cpmpapy,  and  served  that  office; 
and  at  another  court  holden  ip  1814^  he- was  cbpaen  one 
of the^ssjstan4^,  took.tbe  oath  required,  and  paid  the; 
freeman's  quarterly,  money  then  du^  from  him.  *  Qu  the 
10th  January  ^^15,  and  at  pfui^  «ubse^|i^ept  cpiirts  ffom^ 
that  time  till  March  \%2%  he  ^f:  and  actedias  an.^as-j 
si^tant,  and  during;  those  penqds  took;  a  great  interest, 
in  the  affairs  of  the  cc^mpan^;.  At  a  gc^er^l  cpurt  duly 
holden  on  the  ^5th  Mcfrch  1823,  a^  whicjh  therdefendant 
was  present^  he  wius  d^ly  chpsen  waid^  pf  thpfpippan^sof 
which  he  had  notice,  l>^t  ^efpsed  ^  tpke,  i^^n  hiqpself 
that  office.     I^ripr  tQ  i82Q  h?  bM  fr^^?9Ujr,Ji>wd^th^^ 
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Tobacco  Kpc  01  tbwt  tiow  «  finwokaa  «md  «v.iQ^'|<»e  dwiabiiitK  of 

Maken  Co.  '   ' 

wmut      tte  coinpa»]&  <»qgtoctwl  to  y^y  dw  qi«>»»i^  m<wpr 

f.P<)«toc&  Cor  a^^^nm^,  7>9:t(b»^^(,,i»..n]«L 
The  ohrcoqMfPPf.  <?f /'%  oifipitfyr.  ^"^iP^W^tt^ 
mafce  regulatioiw  .for  tb?  iT^dp^  4lFP^^^Mii;(it^^^  ^ 
#Fafe%  wgbt  bfi¥e.^Qi8|)fl4  ^,  «rgMnW^(fWip«lt(|ts 
vidjdxQr  if  it  had  giyw  t^ifQliisiFe  pri^p«0%,{^#|ig<|to 
narrow  or  restrain  the  .exen^  (of  the.^tij)^  p.  ^if^ 
tendency  is  otherwise,  for  it  includes  all  persons  exer- 
dsing  the  trade.  Th^  JBirfc^^'Owfff^ 
afibrds  an  instance  of  a  charter  gvring  A  i^povif^y J^)^ 
n^ore  extensive.  Thari^  the  ipoi^r  we9  ig^^  ifii^^ 
Butchers'  Company  to  m«ke  l^t^l^s  %  ^S^^^'VfP^^ 
of  otfpfTKMis  exeidsinglia^  txade.c^»  butpl^ 
whether  thegr  were  memhi^  ofih^  ooutpmj  pf^nqf^iJi 
ovist  be  taken  as  against  the  defendant  aft^  th^^pcifiig 
ofthejurytthalthechnrter.w^sacGfpte^  Seooodlj^^^e 
byerl«wsya8awhple,»rev«jlMi«  TheijqnipfUDjhaclaiil^ 
rity  to  make  theniy  asadtheir  .objept  is  ^lejicfirj^l  to  ,^ 
fivJaikf  and  lApt  in  ^ontraj^ention  of  the  oojp^ojffi^^r 
statute  lav.  J^j^  assuming ,that  some  pC^hem^/ire  srfad, 
thai  will  not  render  the  x>th9rs  y^iid*  The  £^  hg^]#w 
is  dearly  good.    The  <coEppuy  jhad  authorjlly  to  mi^ 

(a)  1 H.  ML  970. 

it 
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M'aHt&ftlOdDikNm.  The'ieic^b,  nMelifnposesaiiQe  on 

^ymy  peoMon  tttmHog^ficej  is  m  regolaltoti  of  4i^  saaie 

mtuyd    €Hfteg«ir«woiiaUe  oMMnaK^^ 

Ib^M  119^  tbo'4i4>ril^ptfr^a6f»'ittMt  apply  16  die  persMs 

'lilibte Id  sta^^flbe 4[»fflM(b  iiappettRi  by tke cbart^ that 

^ite  dffitieh^teUitt  Ite  ^b«M6K  QMof^be  m^mbei^  and  liie 

byeiU#  udUt'1»t<o(iiMi[^iMiwUi  ¥ef^^  la  tluM;  pfOi- 

vbion  in  the  charter.    The  fifteenth  bye-law  is  good 

'air  iigilindHlfe  in^bersriirifa^i6bm^     peritaps  it  may 

'tadt'brgdM  a^  agmfa^  journeymen,  tiiottgfa  it  rdates 

^  4^  jburneynien  of  fh^  eompaiff.  '  But  that  part  of  the 

''-byeAkW  onr  whidh  Ae'acfiotl  i#  bibi^ght:  applies  to  mem* 

bm  of^e  Gotttpany,  inAHitct  fi  good.    The  defendant, 

■  b^g a meitiber, ^s^boundby  16^  '    ' 
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'     'Qe&rg^  contti.    'liie  chatrter  !*  void,    fieconfiy,  the 

'f\*ttfe  btidy  ttf  tfce  bye'^lawrs  fs  void.    IWidly,  two  of 

'  tfaosfe  bye4a#tr  on  which  the  actimi  is  founded  are  bad. 

'The  eflbet  of  the  diai^ter  fsr-to  siA>jeet  to  bye*laws,  and 

'  e)cpotfeto'i!nes,  dH  persons  whc»  sb^  i»rry  on  the  trade 

or  hatidfcfait  tof '  a  tobaceo  pipe  mak^,  not  m  any  par-^ 

ticdiar  place,  but  ih  the  dties  of  ixMubfrand  Wesl^ 

minstiTj  or  in^e  kingdom  t^f  Ef^land  voA  dominion  of 

WiSes.    First,  the  acceptance  of  such  a  charter  would 

be  impracticable^  for  how  cbaM  aD  -ihe  tobacco  pipe 

'  makers  in  die  ktngdom  be  assembled  fbi  that  pnrpose  ? 

Bot'the  crown  cannot  by  its  prerogallve  grant  sneb  a 

power  to  a  corporation;  it  can  only  be  granted  by  act 

of  pefrUtmient;  and  a  dmrter  wMch  preffesaes  to  give  to 

a  particular  company  a  power  to  regulate  by  bye-laws 

the  trade  of  the  whole  kingdom,  is  void,  because  it  b  in 

restraint  of  the  common  law,  right  which  every  subject 

has 
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I).  It 
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B9l»4M«»4llBr»  IkiicUiet'W  md,  bKMwtin  0Mp»> 
ntjn^  ta  MiMMlkaliti  «f  «f  |iiimrtT  phM^  a«t 

Tlwm,  —  tf»  dwB  fcqn»>lwrg,>k  k jMt..i Mil  iilliii!  thM  dl 

looli  to  At  dytt  fan  i>Mflhth»liy»lai>»  iiawi  — rlii^  — il 

l«w»  wn  m«tnrii  nrtwf  t<ii«B  iwntUN  wfciilwrjlwy 
hr  mmriliMi  rf  An  imih^m  m  Mti  Tfcm  wiirriii  rtw 


knrt  JMK  MC  amt  a» 

(«)  BMr.  K.  (jky  wot-n*. 

VouVIL  SI 


8J0  ^A^S  w  HlhASX  TS^at^ 

IBSB.  as  the  Cqw:^  in  tji^ak  joUgmeD^  Umk  wvo^  oCdicfe 

,j^J^^^  bjre-Iaw^jr  it  hi^  ba^^d^eiD^  iiiii9«c|^fiaaf7  tOiMBfe^.lbe 

T^cco  ^  ajTguineDt  furtfcer  upw  tfa»t  poiftt»)  .  Jo;ts^  I*  Wi- 

i^ffatiuf  ceded,  that  therois  .do  ob)«cU€«itgi:tbf».fiftli  Iqr^Jtii^pir 

*^***'*"'  «.    Thetentbtq^lawi«.void:  7^^JI|r<^tv;:e^Q^^ 

if  of^  person  ^hwfUi  l^  da]y  el«cl#d>  cluipp^^iii  mid 
refuse^  lie >$hwild  foi&U  a  ^itt^in  wp.  to .tjbe . mQwrt 
&&  And  a  bje^Iaw  to  «l^t  aUqiiaqi  pejpsoiMiin  ^as 
held  to  be  void^  iieca.VB^  thereby  >tbpy\i]|igbt  ^ect  any 
stranger  to  be  tbfir  cb^mb^rUip^ '  Wkf^-  <M«  «bi9B 
that  the  tenth  byci-Iaw  i$  bady  ao4if)  i|  b^.  ti^  hewose 
it  extends  to  all  penonp,  k  ipiU  i|ot  l^e  gpodlis  t9  ihose 
to  whom  it  is  app)icabia;  becausf^  a.  bji^li^w  bs|ng  e|i- 
tire,  tf.it  be  unreasonable  inany  pi^ti^iff,  pMl  be  vwd 
for  the  whole,  Coat*  Dig.  tit.  Bye-X^tf^  (Q  7^}  Tha  U- 
.  teenth  byOi-law  imposes  a  payi^ept  wim^mbciffs  of  the 
corporation,  whether  diey  use  the  tr#4e  oi:  oov  It  d^es 
not  state  for  what  purpose  tha  moo^  is  to  ba  tnused^  or 
that  it  is.  necessary  for  any  .porppsa;  for  Tfhi^  d^^  ooon* 
pany  might  by  lai^  i*aisa  pqney,  Th^t.lf^giail^^lto 
bye-laar  is  at  all  levq^  ¥;oid,. 

Qo-,  4^  Off^. 

Lord  TfiOTjcRDEN  Cr  J.  1^  Jh>u(gf  tfrm  189ft.  de- 
livered  the  JM^ment  of  tbe^  Co^t.  , . 

This  was  ,an  action  uppfi  tjirae  l;if^)fU}M  itba  fifth, 
tenth,  and  fift^ent^,  .pyd/^  ^  the^  Tobfioq^bP^SM^  Mfkw^ 
Company,,  ii^  .4^^  ;^0..  Tfc^,  cp»nps#y/  w»a  4«WII'* 
porated  by  ehai^er.of  the  \SCar^%^  a^  h|u^  a..q|aa|er 
and  four . wa^^q^.  \f ho  are. fImeu.awiH4b^  ^nftd.^fttfM 

(a)  3Xm7is.293. 

,  ^.  assistants. 


IN  TH^  l^A  &  ^'  YiAllS  OF  6Et)!l<5E  IV.  '  ^^1 

usfistfitil^;' 'Tbe  tfKti  bye-la^  Imposfes  «  penalty  of  is.      1928. 
upoi^  Iii6' master,  &t  any  war^n  oi^'asiktanr^bo  does   ^  ^ 

»ot  pers6Wrily  appear' at  eacH  <«mrt  The  tenth  bye»IaW  Tobacco  Wpe 

.  .  Makers*  Co* 

iitpme^  ti  fl^^of  6^;  l-Si^  4A  updti  any  person  ehosdn       a^mmt 

•  ti%rdefi  who  does  hot  accept'  the  oflSce  and  take  the 

'  OfrtK ; -uttid  the  !5th  foye^V  recpwres  every  freeman  and 

btodK^'O^  the  comt^afAy,  wbeth^  h^  u^ed  the  thidle  or 

'  Mat)  %o  piyts.  -ptt  4u^]*ter  fo#  iJie  u*e  of  thecdih]()any. 

Thtf  ttiHSbfr lilra^bwm^*  for  Sf.  «y.  nhderthe  ^fth  bye- 

:lW^i  ^U  ISs.  4&<iihdei'  the  tenth,  and  2/.  16^.  under  the 

tSt^tx^i  aiMI  the  questions  were,  Whether  the  charter 

i^a^  vklld>  and  the  bye^-laws,  or  any  of  them,  good  ? 

>Tlfi§  iihcirter  pn^sed  to  incorporate  the  tobacco 
fipR  makers  irt  London  and  Westminster^  England  and 
^'WaldSf  and  thdr'  apprentices,  when  they  should  have 
Served  seven'  years ;   and  tvery  person  who  had  for 
ieven  ^ears  eSBie^  served  as  apprentice  to  the  trade,  or 
used' the  tfade,  and  aH  others  which  thereafter  should 
be- admitted  and  madel  free  of  the  company;  and,  after 
tiamhig  tW  first  niaster,  warden^  ahd  assistants,  pro- 
vJdtid-fer  the  electionf  of  ftitnre  masters^  wardens,  and 
assistants,  in  a  meet-house  or  halt  to  be  by  them  for 
their  trse  purchased  or  provided  in  London^  or  within 
three  miles  thereof.     The  charter  also  gave  the  master, 
'Wardens,  and  aiteistah^  pJoWer'to  a^emble  in  sdcli  hall 
or  place,  and  make  by6-Hiws','  fet  thifr  mlfe  dnfl  govern- 
ment of  the  ihi^^r,  wattiehSy  anid  afs!iistants,  and  society, 
awd  evclry  mfembbr- thereof,  attd  evei^  person  uslhg  the 
nn  or*  ihyttjrfj*' Of  mfrirfng  totfacco  pS^^es  mLmdbn  or 
WesttftimM-f  or  any  othfei^  paTtsr  of  England  6t  Wales. 
Two  objecdons  were  made  to  this  d)arter;  one,  that  it 
was  to  bind  all  the  tobacco  pipe  makers  in  the  kingdom, 
which  nothing  short  of  an  act  of  parliament  could  do  i 
S  I  2  and 
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1S28.  and  the  other,  that  it  was  confined  to  no  pari  in  par- 

"77"  ticular  of  the  kingdom,  and  that  every  corporation  ought 

ToiiMcco  Pipe  to  be  of  some  place,     fiat  we  tUnk  it  an  amswer  to  die 

Makerv*  Co.  .  ♦ 

againu  first  of  these  objections,  that  mough  the  charter  be  in- 


Woos&orrju 


adequate  to  bind  all  the  tobacco  pipe  makers  Id  die 
kingdom,  it  may  be  and  is  competent  to  bind  sadi  of 
them  as  think  fit  to  become  members  of  the  company ; 
and  we  think  It  an  answer  tollie  second  objecttdn,  fihat  this 
charter,  by  fixing  the  place  of  meeting  ibr  the  eooipany 
to  London  or  Westminster^  or  within  three  miles  thereof 
establishes  such  local  limits  as  are  requisite  apon  such  a 
charter. 

The  next  question  then  is,  upon  tfa^  validity  of  the 
bye-laws.  The  fifth,  is  to  compel  ah  ottend&Dce  at 
corporate  meetings  (a):  the  tenth,  to  compel  iin  ac- 
ceptance of  a  corporate  office  (&) ;  kad  to  ihe  litlbject 
matter  of  these  bye-laws  no  legal  exCeptibd  can  "ht 
made.  Attendance  at  corporate  assem'Slies,  and  accept- 
ance of  a  corporate  ofiice,  is  a  duty  each  meiM)er  owes 
to  the  corporation  to  which  he  belorigis.  ^'Jts'tlM'e  aAy 
objection,  then,  to  the  manner  in  Wtk^iAk  tliese  byc-h^s 
are  worded  ?  The  fifth  is  so  framed  as  (o  be  %r^  ftorn 
exception ;  it  requires  the  attendance  o¥nia$ter,' WifrdeUi, 
and  assistants,  by  those  specific  Barnes.  ^  'The  ti^htftf'fs 
more  generally  worded.  "  If  any  persbn,  *  whd'^^htBl 
be  chosen  a  warden,  shall  refuse  to  accept  the  bffliie 
and  take  the  oath,  he  shalfforfeit  6/.  Its.  4dJ*  Aiddit 
may  be  said,  t^at  the  word  person  is  indefinite,  and 
would  include  persons  not  properly  eligible  to  the  offide. 
And  this  very  objection  was  certainly  allowed  tn  7%e 


(a)  See  Xti/w.  1320.     Xd.  Raym.  115. 

(b)  See  tuttb,  402.     Ld,  Eaynu  499.     2  Lev.  202. 


MajfOT 
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Mg^tnr  t^Oseford  y.  flfak^p05e(a).    That  cawi,  however,       1828. 
j|9, not  to  be  fouod  in  any  ooiHenipofiineous  reporter ;  it  j. 

does. not  i^pear  to  have  been  much  discussed  or  oon-  irdwccopfpe 
^dejf4  \  AQfd  w^.  think  ijt  canoot  be  supported*    In  that       a^imf 
.ca^^asjirell  a3  this,  w^  think  the  opndition  of  eligibility 
\^  fK)m  the  subject  matter  neceasari]|y  implied)  and  that  the 
word  jp^erson  mxst  be  considered  as  confined  to  eligible 
p^raoi^s*  The  only  remaining  question  isj  as  to  the  quar- 
terages; and  it  seems  to  ms,  that  as  the  amount  of  these 
^ntriibutions  b  qot  confined  to  what  the  proper  de- 
ji^irnds  of  tlje^cprop^Py  m^  require^  but.  is  uniformly  the 
same,  let  the  company's  expenditure  be  little  or  great, 
^d  as  there  is  no  s^tement  from  which  we  can  collect 
that  %\ie.  rightful  eocpenditure  of  the  company  requires 
any  spch,  coptri|p[ytion,  this,  which  is  in  the  nature  of  a 
^tax  upon;  the,  company,  cannot  be  supported.     We  are 
a/ware  of  tl^e  InvJidder^  case(i),  which  is  reported  in 
}/[i^MForfCs  MS&  vol.  v.,  by  the  name  of  The  Inriholderi 
(^(mpany^y^  ffurrison^  where  a  bye-law  that  every  inn- 
^der>  being  a  brother  of  the  company,  should  pay  25. 
^y^  q^^rt^f  tp  be  applied  to  jpartieulqr  puiyoses/or  the 
^bptf/U,(Sf  f^  companj/^  was  held  good  5  but  the  purposes 
^  which  those  payments  were  to  be  applied  might  be 
,fOj[pm,^n9Uiipte  with  those  payments,  and  might,  on  that 
if^xountt,  rex^ove  all  obgj^tion  to  the  amount  of  those 
^ymentsi  whereas  here,  there  is  nothing  to  shew  that 
.a (.quarterage  to  such  an  extent,  or  to  any  extent,  is 
necessaiy  for  the  company;  and,  for  any  thing  which 
appears  to  the  contrary,  the  company  may  have   suf- 
ficient funds  of  its  o^vn  from  other  sources,,  for  all  the 
purposes  of  the  company.  We  are,  therefore,  of  opinion, 

(«>  5  Lev.  2901.  {k)  I  WHs.  2Sl. 

3  I  S  that 
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1829-       that  the  verdict  should  stand  ipr  the  21.  8^.  and  the 

TTie  London    ^^  ^^^*  ^^'*  *"*^  shouW  be  annulled  as  to  the  2t  16*. 
Tobacco  p^  Judgment  for  the  plaintiff,  (a) 

WooDEom.  (a)  This  caie  w^ftild  A  fie  mingf  in  btnc.  after  HicftaeTflvu  tenn, 
1825,  ood  judgment  was  deli?ered  in  Trinity  term,  18S6,  but  the  papen 
having  been  mislaid,  the  editon  were  unable  to  publish  it  at  au  earlier 
period.  ^ 
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ACT  OF  PARLIAMENT. 
See  Corporation,  1.    Landlord 
AND  Tenant,  2. 6.  Poor  Rate,  5. 


ACTION. 


See  Award. 
Treasurer. 


Corporation,  1. 
Feme  Covert. 


ACTION  FOR  MESNE 
PROFITS. 

See  Costs,  3. 

ADMINISTRATOR. 
See  Executor,  2.    Trover,  4. 

ADMISSION. 
See  Bankrupt,  6. 

ADVOWSON. 
Where  a  prebendary  having  the 
advowsoD  of  a  rectory  in  right 
of  his  prebend,  dies  whilst  the 
church  is  vacant,  his  personal 
representative  has  the  right  of 
presentation  for  that  turn.  Per 
Bayleuj  Holrotjdi  and  Liltlc' 
daie,  Js.    Lord  Tenterden  C.J. 


diss.    Renndlf  Administratrix  of 

T.  RenneUy  Clerk,  v.  The  Biihop 

of  Lincoln  and  Others^  T.  8  G.  4. 

Page  113 

AFFIDAVIT  OF  DEBT. 
See  Arrest,  1. 

AGREEMENT. 
See  Stamp. 

AMENDMENT. 
See  Practice,  18. 

ANNUITY. 

1.  The  agent  for  the  grant«e  of 
several  annuities  delivered  him 
four  accounts  in  the  course  of 
eighteen  months,  and  gave  him 
credit  for  all  the  half-yearly  in- 
stalments of  the  several  annuities 
then  due,  but  stated  that  some 
of  them  had  not  been  received. 
He  charged  commission  on  all 
the  instalments,  and  paid  the 
balance  of  the  accounts  as  if 
they  had  been  received,  and  in 
the  later  accounts  never  brought 
forward  those  sums,  nor  intimated 
that  he  expected  them  to  be  re- 
S  I  4  paid  2 


ceptionsi  that  upon  thia  evic(^nce 

.^     the  jury  ^ere  .properly  told  byi 

.  the  judge  that  they  migh^  jnfer 

an  agreement  whereby  the  agent 

made  himself  personally  rekponsi-^ 

ble  for  tU^  p^yvneiiti  of  those  an- 

.;   i^uifty.if^teJmei»t^,49./J^fi^w|t  lof 

patymeqt  Uy  tl^Q  ^graniftrs,    ^Aato 

andOtheUp  Assign^et  of  fJtaward 

g.  Where  a  party  vhq  by^wj^ting 
obllgatorv  >  (without  .any  penal 
3umj  h^  bound  himself  to;  pay 
to  Af  B*  an  annuity  of  90L  a  year 
for  her  liCe»  devised  hi$  ««tate8 

.  to  trustees  upon  certain  trustSf 
until  his  son  should  a^9t^  the 
age  of  twenty-one  years ;  tjleld, 
that  the  ^tate  of  the  trustees 
ceased  upon  the  death  of  the 

,  ^olk  under  the  age  of  twenty^one^ 
.  all  the  purposes  of  the  .trust  being 
then. at  a^  end;  and  that^  the 
trustees  were  only  liable  tp^  pay 
to  A*Ji^  auch  arrears  ,of  the  an- 
nuity as  became  due  before  the 
son*8  death.  Morant  v.  Gougk 
:     and  4ii9^^  T.  9C.4. . .       206 

:jj(l.Vtl^^e  q.  county /a^V»a.^mde 

ini  u^der'^J^cal act,^54 G^S* c,103^ 

. ; .    .gJvVg  a  certfJn  right  pf  appeal  e 

; . ;    peld,  'th^.  ijevertoeless^  a,  iparty 

'm  .agg^iev^d  had   the  larger. fight 

...   of  appeal  giyer\  fay*  the  55  G.S. 

c.  51.  J.  14.,  which  applies  to  aO 

acts    relating    Jtq    county  rates 

therettJfoV&  p4^^d/ Whether  locall 

^  pr. ,  geiJ^al.   .  TM  Kif^  v/.  TAp 

Justices  of  Buckinfrhamshire*  T. 

"I   B^M:   ^-   i    ■'■^"'  ^"1  -f  8 

•^«i  •%«  id(*a1  ac^'eertafti*ti^t*e8  df 

■ '  *  'roads  Were  aatht>ri2W<o'itiake  a^ 

'"     tfpAcf^t^opp^ngup  ptiH'bT  cet- 

;  '    tB(?n  dM  trighways,  and  tk  right  0f 


AUBB^WSMENT. 

.  itpf^l^aa^givei^.ta-aBy  pei^on 
..  o^.yBrsons  W/bo.  might  be  flg- 
I  .grifved^  by  th«  makii^  4>f .  any 
,,,  sQchoiMiec:  Held,  that  ip  a  notice 
',  jof.  uppml  -againfit  .pfi  .Qt4er  of 
,  tri>ete^  foK  ftofping.juip  «  b^- 
■  wayi  it  was  neoe^sary  lo  alate 
..  ibi^th^partyint.^dtQgtQaK>eaI 
:  ifvas  {aggrieved  by  the  order.  \  Tke 
.Kim  y.  Th^rJ^Miw.  qfth^fVe$t 

,       .  ..       .Pago^S 

jU  A  iM>tl6e  of  app^^A  ^gaiipst  pver- 

.  aeer's.  a^c^uolifi  Jnerely  aUiing 

that.iha  pac^y  .intended  .^.  try 

his  appeai  against  the  a«9C#linu 

..    on  -the  .gfo^nd#  m^  for   the 

raasona  th^einaftf»r   aet  .forth, 

yqnd..|h<ea  s^Qifyipg  Uie   items 

agpiinst.  which.,  he  .in^endeii  to 

.  appeal,  and  the  irtij^ctiOA  which 

heintQnded  to  J9^e^  to.eacbitem, 

waa  hield  to  be  aufficieatj  although 

..it  was  fl^t  stated  thaft  the  party 

.  iateQ4i9g..to..appi^  WM  amted 

inhabitant  of  tl^. pariah,  •r  a 

•  •  p^rtyaggtieved*    Tlw  King  ▼• 
Ths.Ju$ti4m  of  Someftse^im  H. 

.   8&9G.4t  .        . :      .6l»io»(a). 

4s  "Wkf^f  ltn 'Appeal !  ngfutM  an 
ord^r  af  remoi^  traa  .diamissed 
qn  the  groMod  that  the  ^ippoflaot 
had  aotgivfu.tJb^.^otifp  nfifiiired 
by  the  rul«s  of  the  :}U$tiem%f  this 
.  C.o\Vt»  ^hi«||iI^!if.nea40ll«b^that 

.,   ^^    appi^.:  ^hoiild   be.h^ardy 

J  graptaa  a  nfiandanii^.ti»tb#.  jus- 
tices ^,4intar  ppnliniiaiie0t> and 
i^,  hear  the  appeal.  J'he- Ef^g  v. 
The  Justices  of  Lancashire^  H. 
8&9G.4.    .     .  ,  691 

Ml'.  \r  y  •  ,:  ■  .^  •    .  '  .'i    i 

•  /       ' '  ARBfTRfiMENT.     « 

.1.  1..  I..  {  '  ;.    ..  .-.  ■:..•■ 

'1.  A  fei'dlfct  havmg  been  found  for 

y^'    thb  ttefettdant,  and  krule  for  a 

''  hewWal  obtdiiacid,  the  cause  was 

r^fbrr^d  id  a  barrister,'  and  the 

dosts  of  ttte  ctiMit  Were  to  be  in 

his 


^  ^mm»tj 


Ah^6^EY.       ii7 


•  the  plakiHffB*  ^^ref  "«titftfled    toi 
reeavcAri  and  cird^r^  the  d^f^nd- 1 

•  abtd  to  pay  til*   ccIbH'  of  the  | 
<S<ni^:  Held,  tbltt  'ClM  ^laMlFs, 

--were  iMt -entitled  t&  the  6oH^  of! 
' ''  ■Ifie'ftrst  trials  •  Rf&S^  dhdiMers,] 

'^T.'^:4>i''  ''••"■■ '-^-"Rigfe  57" 
®L*V^rfr  att  k#Ard  dire'clitd^khatj 
«  bn^  t>f^  the '  twt)  ^artifear  to  -  the' 
'^  ^ttbibtfision  should  pay  the  ex-; 
'^  '  i>eM«8  1^  <he  k^i'Te^enfee;  tti^  tUat 
'•  • '  Wci  otfier^boul^i^pafthemoil  de- 

'  m«inAvatld^the{b^mef'hivA%baid 
^    tli^Mi,  tn^d^  aii-^fiMav^  of 'debti 

•  *  agakis^tlfe  othfer  party,' 'alliftging 
••  8ScH'pay»rie»it;'%tf£  not'statine 

'  ^tiyd^mandbfrelpaynkehtr  Held, 

•  that  tHfeSva*^ hot  swRcient.  Ihiver 

8«  Where  a  eati^e  and  all  tnattera 

•      in  diflbi^enc^  ^«^fe  'i^effeftied  at 

Ni8r'Pi^»''tiO  aii'aK^ttraltor,  and| 

he  foutidl  that  a?  dum  of  mbney; 

'wa«  dhie^fr^nM^the  phUiitifFbcy  the 

^    ddftndant,  ahd  ofOetred  th^t  sunj 

'   to  bfe'paidto  the'iaUet;   and 

'  '  tei#iien  the  time  ii(  mtkmg  thd 

t'    dirdtsf.  t^r  >^ft[»^dt^  aKi^  taxing 

'    -<5d$t^,  aftd  M^ing*  jiMgi^rmtit,  thi 

"  ^  pM«ttffb«eatoelMml£tikpt':<  Heidi 

'  '  >vlKir  tlife' vimMittf '^'the  iaxed 

t  '  cdtM^'tUd  "Mt^con^tftiit^e  a<lebt 

i     'prt^ablsa  'ddddv  thi^  ^etifOfrk^ionJ 

«'>  '  atid  ^atl  «heii)ai<krti|^  #a^'  no^ 

■'"■<•*  di^hal'ged'tti^  ti^>thiift^^e:%  hia 

•'     f»8^^G.4.'i'^    ■>"'   '^•"•'70$ 

ARREST.'    '^-^      i 

1.  By  the  12G.1.  c,29.  s.2.  it  ii 

provicto^i  that  bcfcret  arrest  by  aik 

inferior  court,  an  affidavit  of  deb^ 

%han  he  n^^e  befdre  ihe  'Officer 

who.  issu^a  th^  .prppe^^  pv  plB 

deputy  :  "Htla,  that. tl)p  pfiP^t]^ 

**    '  must  be  appoioted^  for,  is^uini; 

,  process, '/aoS    not  /pi^rplv    fojr 

faking  affidavUsi  ^(?g5^r«KiffO«H> 

T.SGA.  86 


*  iK  Kh  l**^*^  peer  canribt  be  arrdiBtcd 

'  fqr  a'  tlebt,     Coates  and  Another, 

* '  A^signe^Si  i,  Ldrd'Hatioarden,  M. 

tGA.     -'  Page  388 

;:^r^r'"  .assumpsit: 

'1.  '^f'^e  Statute  S  (5. 4.  V-  46.  the 

'    fequrt  of  quartier  seisionK  areem- 

p(Mey^d  to  diseharge  a  forfeited 

'   'tfecognizance  in  those  tidse^only 

•  y$h^re  the  party  haB  been,  com- 
'  tAittfid  tb  gab),  or  liaft  given  se- 
■  burftV  to  appear  at'  the  tesrfons ; 

'  and  ihetefbreWhefre  aparty  Whose 
recognizance  had  become  for- 
feh^  for  not  appearing  to  an 
'  indietment,  and  again^  whom 
process  had  issued,  paid  16  the 
sberfiF  the  sum  mentioned  in  the 
recognizance  in  order  to  prevent 
a  sale  of  his  goods,  and  the  jas- 
'  trees  at  sessions  aftefwardil  by  an 
order  jniiigated  the  recognizance 
to  a  small  sum,  and  directed  the 

•  sheriff  to  discharge  the  residue 
fVom  the  recognizance;  it  was 
held,  that  such  order  wafi  void, 
and  that  the  party  Was  not  en- 

'  titled  to  recoi^r  ftora  the  sheriff 
the  sum  which  the  justices  had 
ordered  tf  pe  di  acbarged.  Haines 
V.  Haifton,  Esq.,  T.  8  G.  4.    29S 

>2^  Aiy  acUon  at  Uw  ^ftk*' V  iKitri- 
butive  share  of   an    int^tate's 

• '  '|)ropferty;-  cinribt'  be  maihtahied 

•  '*agaWr  the'  admirtistrato*:*'  nor 
T  ^  ■  il^iifit '  his  ^kecnt*,   alt|^ugh 

I'^l^irtay  have  cicprfes^fy^roftiised 
-V  to'  ^y:    'Jfimes  V.  'TAtiner^ '  Exe- 
^  -'dkioi'^MitG^i.   '\  *'• .';  ■■'  542 


1,  The  statute  1  G.4.  cai9-*.ll. 

.   ,  cepd^Mftw^tW  than  a»  ,arre8t 

\    onift^r)p.prQC€»sbiy4ny4W»i«nee 

,1  ^,  o£  an*  l^oly^tfa:  oslate.rwithout 

I      the    consent    of   creditors  and 

appro- 


AWARD- 


BANKRUPT. 


apporobabion  of  one  of  the  com* 
missioExers  of  the  insolvent  court : 
Held,  in  an  action  brought  by  an 
attorney  to  recover  his  bill  of 
costs  incurred  in  an  action  at  the 
suit  of  each  an  afisignee,  that  it 
was  incutnbent  on  the  attorney 
to  prove  that  the  oonaent  of  oredi- 
ton  and  the  ap|)robation  of  one 
of  the  commissioners  of  the  in- 
aoIvoDt  eourt  had  been  obtained, 
or  at  all  events  that  he  had  in- 
foFBEied  hta  dient  that  such  con- 
seat   was    necessary.      Allison, 

SG.49.  Page  441 

2*  An  attorney,  upo&  receiviog  the 
amount  of  his  bill,  is  bound  to 
deliver  up  to  his  client,  not  only 
original  deeds,  Sko,  belonging  to 
faim»  bnt  also  the  dra&  and 
ooptes*  £x  parte  E.  Horsfall, 
M.SCLif.  528 

3.  By  custom  in  a  corporate  tovn, 
all  persons  having  served  an  ap- 
prentioeBbip  for  seven  years  to  a 
free  burgetti,  carrying  on  trade 
there,  were  entitled  to  be  ad- 
mitted to  the  office  of  free  bur- 
gess :  Held,  that  a  person  who 
had  served  under  articles  of 
derk^p  to  an  attomeyi  a  free 
burgess  of  the  borough,  and  re- 
aiding  within  the  same,  was  not 
entitled  to-  be  admitted  to  his 
freedoou  The  King  v.  The 
MayoTf  Sfc,  of  DoncasteTf  H. 
SSi9G.^  650 

4.  An  attorney  suing  by  latitmty  end 
not  by  attachment  of  privilege, 
loses  his  right  to  retain  the  venue 
in  Middlesex.  Mounsey  v»  fVat- 
swh  H.8&9G.ii.  683 

AWARD. 

See  Arbitrement. 

In  debt  on  an  award,  the  execution 
of  the  submission  by  all  the  parties 
must  be  proved.  Ferrer  v.  Oven^ 
M.  8  G.  4.  427 


BAIL. 

See  Practice,  6.  lO.  14s  16,  17. 

BANKRtJPT. 

L  Whereacoiminiasion.ofbanknipt 
was  sued  out. on  the.  petittMi  of 
A>B^  founded  on  an  act  of  bank- 
ruptcy in  Dpcemier^  and.  it  ap« 
peared  thaf,  in  the  pr^oeding 
Octodert  the  baakropt  bjF  a  deed 
to  which  A*B»n9»  a. party  as- 
signed all  his  properly.  HeM, 
that  the  assignees  (although  A*B» 
.  wos  not  one  of  them),  could  not 
avail  themselves  of  this  deed  as 
an  act  of  baukruptcy^  ia  order  to 
xeoover  money  subsequmtly  paid 
by  the  baakrupt,  inasmuch  as  the 
creditors^  represented  by  the  As- 
signees, derived  all  their  righla 
under  the  commission  from  the 
petitioning  cajoditor,  wbp  waa  a 
party  to  the  deed« 

The  money  so|ight  to  be  re- 
.covered  bad  b?en  d<^sited  by 
the  bankrupt  in  the  hands  of  an 
arbitrator,  who  was  to  detsida  to 
whom  it  belonged.  The  aibi- 
trator,  before  the  oommiasion 
issued  and  without  knowl^d^e  of 
any  act  of  bankruptcy  havii)^ 
been  committed,  paid  the  mpney 
over  to  th^.  pi^rson  whom  1^ 
thought  entitled  to.  repaive  it: 
■  Held,  that  the  assjgBe^^?  eoidd 
xkot  recover  it  from  the  arbitrator. 
Tope  and  Another^  Aumteest  v. 
Hockinf  Gent.,  OnefS^c,  T.SG.it* 
Pace  101 

2.  The  assignees  of  a  banknipt, 
having  once  affirmed  the  acts  of 
a  person  who  wrongfully  sold  the 
property  of  the  bankrupt,  cannot 
aflerwards  treat  him  as  a  wrong- 
doer and  maintain  trover.  Jirewp- 
and  Another^  Assignees^  v.  Spar- 
roto^T.SGA.  810 

S.  The  sheriff  having,  under  a  fieri 
facias,  issued  at  the  suit  of  a  judg- 
ment 
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ment  creditor,  seized  the  goods 
.  of  a  bankrupt  wbioh  the  assignees 
cI^ni.Qd,ihe  Court  stayed  Uje  re- 
turn of  ihe  fieri  facias  until  the 
sheriff  shottldbeic^mnified.  The 
assignees  of  the  bankrupt,  in  their 
Oi^n  name,  and  not  in  their  cha* 
racter  of  assign^s,  brought  tres- 
pftss  against  the  sheriff  and  exe- 
cution creditor  for  seizing  the 

•  goodS)   ifrhioh   consisted    of  tbe 

•  fftock  on  a  farm  which  had  be- 
lon^d  to  the  bankrupt.  On  the 
iSBOing  of  the  commission  the 
dsdtgnee«  took  possession  of  the 
farm,  managed  it  for  the  benefit 
of  the  creditors,  and  purchased 
additional  stock  and  farming  uten- 
siJs,  and  they  had  continued  in 
possession  several  nnrnths  before 
the  goods  were  seized  by  the 
sheriff  under  the  fieri  facias.  The 
Court  reftised  to  stay  the  pro- 
ceedings hi  the  action  of  trespass. 
Bemasconi  and  Others  t.  Fait' 
brother  and  Another,  Sheriffs  of 
Middlesex  and  Another,  T.  8  G.4. 

Page  S79 
4.  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a 
trader,  who,  after  the  first  day  of 
next  term,  but  before  final  judg- 
iftent  was  signed,  became  bank- 
rupt: Held,  that  final  judgment 
signed  afterwards  during  the^same 
term  related  to  the  first  day  of 
the  term,  and  that  the  debt  there- 
by created  was  barred  by  the 
bankrupt's  certificate.  Green- 
way  and  Another  v.  Fisher,  M. 
SG.4f.  436 

5r  Where  a  trader  in  embarrassed 
circumstances  gave  a  bill  of  sale 
of  part  of  his  property  to  a  par- 
ticular creditor :  Held,  that  upon 
a  question  whether  this  was  an 
act  of  bankruptcy  within  the 
6  G.4.  c.  16.  «.  3.,  it  was  properly 
left  to  the  jury  to  say,  whether  it 
was  a  voluntary  deed  and  given 


•tot  oontemplation  of^banknipicy. 
GibbiM  and  Another,  Assignees, 
v.Phimps,M.SG.i^  F^e5t9 

6.  Where  a  party  examined  before 
commissioners  of  bankrupt,  ad- 
mitted that  he  had  received  a 
sum  of  money  on  account  of  the 
bankrupt  after  an  act  of  bank- 
ruptcy, 'hot  not  that  it  .was  a 
subsisting  debt  t  Hald,  that  this 
was  not  evidence  sufficient  to 
support  a  count  on  an  aoconnt 
stated  with  the  assignees.  Query, 
whether.an  admission  obtained  by 
such  compulsory  examination  con 
be  used  as  evidence  in  such  an 
action?  Tucker  and  Another ^ 
Assignees,  v»  Barreuh  //«  8  & 
9G.4.  62S 

7'  Wliere  a  party,  brought  before 
commissioners  of  banbrupt,  and 
examined  by  them  with  a  view  to 
ascertain  whether  the  bankruptcy 
had  been  conceited  between  hna 
aasd  the  bankrupt,  and  how  the 
stock  of  the  latter  had  been  dis- 
posed of,  was  asked  witii  what 
mtention  he  believed  the  banh- 
mpt  had  come  to  him  on  a  certain 
day  before  ^he  docket  was  struck? 
to  which  he  answered,  that  he 
did  not  know  the  bankrupt's  in- 
tention, and  did  not  know  what 
to  say  as  to  his  belief:  Held,  that 
the  question  was  not  matecial, 
and  that,  therefore,  although  the 
answer  mi^htnot  be  satisfactory, 
the  commissioners  had  not  au* 
thority  to  commit  the  party.  £x 
parte  Charles  Baxter^  H»  S  & 
9G.4.  67S 

8.  A  second  commission  issued 
against  a  trader,  before  a  ibrmer 
commission  has  been  disposed  of, 
is  a  nullity ;  and  where  a  bank- 
rupt obtained  his  certificate  under 
a  second  commission,  issued  under 
such  circumstances:  Held,  that 
he  was  not  entitled  to  be  dis- 
charged out  of  custody,  al* 
though 
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though  the  debt  for  whicj)  he 

vi^as  detained  wa^  contracted  be- 

'  '  Fore  the  issuing    of  that    com-[ 

mission.     Till  and  AnoiheTf  'As- 

'    signee^i  v.  Wilson^  H.  8  &  9  (r.  4. 

Page  684 

&.  Where  a  cause  and  All  ttiat^ers 

•  in '  difference  were    referred  at 
*'   Nisi  Prius  to  an  arbitrator,  fend 

*  '  he  found  that  a  sum  of  money 

was  due  from  the  plaintiff  to  the 
defendant,  and  ordered  that  sum 

'  to  be  paid  to  the  latter,  and  be- 
tween the  time  of  making  the 
order  of  reference,  and  taxing, 
costs  and  signing  judgment,  the 
plaintiffbecao^^ bankrupt:  Held, 
that  the  amount  of  the  taxed  j 
costs  did  not  constitute  a '  debt 

'    prdvable  under  the  commission, 

'    and  that  the  bankrupt  was  hot 

discharged  as  to  that  debt  by^his 

*  certificate.     Haswell  v.  Thdro- 

[''§obd,H.S&90\4f.  705 

;  .  ..ijILL  OF  EXCHANGE,,: 

•^.  "the  iiolder  of  a  bill  of  exchange 
^cannot,  by  the  custom  of  mer- 
chants, insist  upon  payment  by 
the  acceptor,  without  producing 
waA  effermg  to  delirer  np  tb^  bill ; 
and,  therefore,  it  was  held  that 
the  indorsee  of  a  bill  having' lost 
ft,  could  not,  in  an  action  at  taw, 
'*  recover   the   amount '  from    the 
'^  accept{)r,  although  the  lo^s  ^as 
^'' after  the  bill '  became  due,  and 
*  '  the  indorsee  offek'ed  an  indemnity. 
^^'flansard  y^.  Robinson,  T.  BC*. 
,  '90 

%  A.  was  itoployfed^  fetdfe-keeper 
"by  B,  and  C.  who  were  joint  ad- 
venturers in  a  mux^  Ana  he  was 
authorised' tfo  araw'  bills  on  B*  for 
mon^  laid  01112  mfcacdoniit  of  the 
mining  company.  The  bills  were 
d)8couByd/byJbb6iik^,  and  the 
^  pi^njent  of  theia,  viraj  gijmntef^ 
to  him  by  JB,  a,nd  u  jJ-naidng 
\    been  arrfisted|  ^., .  ip/jprdqi;  to 


J.  ,  1' 


Y*-- 


,  provide  funds  to  procMre  J5.>  J»- 

cbarge,  drew .  on  B^  ,a.  bJU  fpr^ 

,  portrng  to  lie  o;i^  account  01  the 

xnining.  qorapany^V  The"  ba^cr 

discounted  the,biJl>  and  paid  the 

amount  to  J?. ,  C  w^  aftetw^ds 

compelled  to.take^up  the  saw^e  in 

coris^cjiience,  of  his^  euar^nty-  ^  Iii 

an  action  brpughtby  A.i^gauist 

.'.  B,  and  C'. Jfor  ni§,  salary,.  M  was 

..  held  th^.v,  could  not^  set  off  the 

^itnwnJt  of  the  bill. .    Jones,  v. 

,'    FUvfiiti^,  afid  JfoneSf,  T.  o  Ga  i^ 

PagpJiT 
^4 ,  Ar  B.,,jwho,  igarried  oif  bu^ness 
J    on  his  pwn  aycopnt,  and  also  in 
.  par^^shyV  wienj^,  [abrf^  and 
*  gave  io  certajin  ipersojis  ig  thia 
'\pouDti;Jr  two  p'p.wefsof^tbrj^ey, 
/ ,  by  the  fir^ji  of.  whjpbv  autboritjr 
was  giY^n,  Jhr  ^^im  apd  %7i  fits 
;,  ?iaw(?»  ancf  to  Jiu  wtx  y>  do  cer- 
tain specific  actSfc  (ana  .amongst 
'  others  to  indofs^  bflls,  ^c,)  4|nd 
gjpperally .  to  j^c^  .  ^9r  Wd[1|  as. ,  he 
.  ^piightd^ii^iie  were  present;  «nd 
.  by  t|ie   ^coiid,  J  iiuthority  Vaa 
;  .giv^ni  \\  Sf^r^  l^m  m^^f^:  %^«- 
h^lf,  to  Bs^pegf,  bjAfl  drawn  on  nim 
,    by^>J5age^tp,pr.,qorrpspoh^eri|8.- 
.    q.  O.^  oi^ft,  of  4v#!>  ^pwtners, 
,  (and  who  acted  as^nisagent^)  in 
order  to.raijre  fn^q^ey  f^i-^payiyen^ 
,  of  the  c^^ditPTS^  pf  th^  joint  coh- 
.  ^  cern,  Arpw  a,  bill|  which .  the  at* 
tornc^  accepted  xa  A-  JS/a  nape 
\hy,  frcfuniiionl.  .iDi.^an   acyoo 
agemsi  4f.B^  by  th<j  nidpraee  of 
.  the.b^h,.  H^,  /?^t,  tha^  4he 
right .  pf . .  tlv? ,  indorsee .  depended 
I... upon  the.autJ^ri):Y,^ven  to^pie 
,  .(attpj^^y ; ,  '^ecQn<to,, .  tlrat   the 
., jiowera  ai)pIi!^d,,oi^\j  to  4-  4?-'» 
/  individual,  jnd '45U>-t  to  his  part- 
; ;  fJ^^>ip^^^r!S  J  ,thic^*  t^t'A^ 

,  j$peci4pnw,ei?,tP9Qpef,t^^^?^ 
.  only  to.  bill?  A^ajy^  .%;«*  J^^^ 
J,  in.  ttot  cpp^y^  ani  ^  (^p. 
^^iJid.n9t|dfa^,  t^  h}ll,,in  ^ue&Mon 
,,  ,£ia  ag^^.W/.aap^^ei;^  ^d. 
.  l^tI;f^thAt  tji^igetnera^  wprd&in 
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BILL  OF  EXCHAN6t; 

'  the  pyteer$  of  itfomey  were  toot 
t©  be  construed  at  large,  but  as 
giving  general  powers,  for  the 
carrying  into  effect  the  special 
purpeises   for  whjqh  they  were 
given.     AttwoQd  and  Others  v. 
' ,  Munmngsy  T.  t  G.  4.    Page  ^8 
*.  A  ctigtomer  depo^sited  a  fimn  of 
monef  with  a  banker,  and.re- 
' ' ,  ceiived    a  note,   ty  which   the 
bankjBt  promised  to  pay  the  pfin- 
'   cipal  at  l;en  day$  sight,  with  three 
.  .  j>br  c^t.  interest  to  the  day  of 
acceptance.      The  banker  paid 
interest  on  the  note,  hot,  at  the 
'   same  time,  told  the  customer  that 
he  would  not  in  future  pay  more 
'  ^  than  two  and  a  half  per  cent., 
" '  and,in  \Aa  presence,' altered  the 
'    termf  of  the  note,  by  striking  out 
three  and  inserting  two  and  a 
"'^'half:  Held,  first,  that  the  word 
^'  ^'acceptance''*  meant  ^V^^,  and 
*-;•  tliat  ft  need  tiot  be  left  with  the 
'-"  maker  for  acceptance ; .  secondly, 
'ttiat  the  payment  ofTntetest  was 
'"]  fevide'iice  to  shew  thil  a  principal 
"''feutn  was'duq,'an'd  that  the  note 
?T 'Was  adriii^ible  la  evid^ncfe,  to 
"  shew  thie  terms'on  whibh  the  de- 
^"' posit  was  ijiatie/ '5Wfo;i  V.  2\>o- 
']\mer,'M:^Q:^''  •   '  416 

^.  "Whereabillof  eidbangef,  {payable 
*'  qfia'stgh%  liayitig  been  presented 
*J'for  accdptAnct  and  rtffosecf,  and 
^  duly  protc^ed,  was  eight  days  , 
"  afterwards'  'accepted,  by  a  third 
1^; person  for  the  hpnimf  of  the; 
j*'''pawer,  and  when  at  mattli'rfty, 
^"according" to    that'  accefltance*  ; 
■^^was  presented  fbV  paynttent,  both  \ 
'\  iotiie  drawee  and' the  afcCe{)tbrfor 
'/lioiiour'i  Held,'^n  actions  agafcst 
"•  'ihe  lattbt  and  the  ilfrawer,  that 
J*  '^ese  presentbents  ftr  paynibnt  i 
"Were'niaafitapi'opertime.  'Piitit 
'  px'esttot- 
Vment ; 
edfar- ; 

*'  ation';  anJ^foi^wkntof  soeti^ter-  i 
•*  meht'jiiflgmentTHAiarrcbt^dl  IVU- 
^  liaiM  v«  Germainef  M.  8  0. 4«  468 
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6.  Where  A.  B.  agreed  to  take  a 
farnj,  and  pay  C,  the  former  oc- 
cupier, for  certain  articles,  by 
bills  at  three  months^  ana'  6. 
afterv^ards,   without  the    know- 

,  ledge  or,  consent  of  A^^  took 
from  B.  bills  for  the.  amount, 
payable  at  six  and  twelve  mpnthst 
accepted  by  himself  in  ^s  own 
name  and^/s;   Held,  that  the 

.  latter  could  not  be  .sued  on  the 
bills.  Greemlade  v«  Dower  and 
Colman,H.S&9GA.    Fage,635 

BOND. 
See  Ankuity,  2. 

An  overseer  has  not,  by  virtue  of  his 
o^ce,  any  luithorit^r  .to  bori'ow 

.  .mpneyt  and  in  an  action  against  a 
.surety*  on  a  bond  conditioned  for 
the  overseer's  faithfully  acco^Dt• 
«Dg  for  all  suipi  received  by  him 
by  virtue  of  his  office,  the  surety 
is  not  liable  for  a  sum  lent  to  the 
overseer  and  applied  by  Mm  to 
parochial    purposes.     JUfirf   ^* 

rfly/or,Ar.8G.4.  ,m 

BROKER, 
See  PniKcnrPAL  asd' Ateirr* 

In  an  action  against  a  sworn  brother 

^  of  the  city  of  London  f  for  n^glt- 

.   gence  in  makir^  a  contr^j^t^  p® 

'  ,CQurt  ^ill,  on  fuotion,^  pompei 

bim  to  produce  his   ho^kA^  in 

, .  brder  to  enaWe.  the  "pTaiijitiff  to 

inspe<^t  and  taKe  a'copyrf^e 

I ' ,  contract.      Brotontng  ana  M' 

.i<.'  t-.  iSiS'CasnnmMTioa^BiP'  ••' 

>  I   .'•/   ^'        '     .   *  1  ."1-     .1    '.'';     ..»'■■     It 

;.'i  !    .     fC-ANAL  AGTy/cj^'h 

•ny  Wta?^d  i^e  Ae  comj^y'^rf'aro. 

'pHetors  wer^  atuhbmefi  to  mkke 
"'  th^  Canal,  and' to  do  aH  onier 

acts  which  they  might  think  ne- 
cessary 


B&2       COMMITMENT. 


COMMOK 


cessary  and  convenient  for  the 
making,  improving,  and  using  the 
canal ;  and  the  profit  of  the  com- 
pany, on  the  money  expended  in 
making  and  completing  the  navi- 
gation-was not  to  exceed  8  per 
cent,  per  annum ;  and  in  order  to 
ascertain  the  clear  amount  of  the 
profits  of  the  navigation,  the  com- 
pany were  required  to  keep  an 
account  of  the  money  laid  out  in 
making  the  canal,  and  of  all 
charges  incurred  befbre  the  canal 
was  completed ;  and  also  to  make 
out  an  annual  account,  balanced 
to  the  29th  of  Septembery  of  the 
rates,  and  of  the  charges  attend- 
ing the  supporting,  maintain- 
ing, and  using  the  daid  navi- 
gation, and  these  accounts  were 
to  be  laid  before  the  justices 
at  quarter  sessions,  and  tiiey  were 
to  reduce  the  rates  whenever  the 
clear  profits  of  the  navigation 
exceeded  8  per  cent,  upon  the 
money  laid  out :  Held,  that  the 
company  were  authorised  to 
widen  and  deepen  the  canal, 
after  it  had  been  once  completed, 
(that  being  beneficial  to  the  pub- 
lic,) and  that  the  charge  of  such 
widening  and  deepening  was  a 
charge  attending  the  using  of 
-  the  canal.  The  King  v.  The 
Justices  of  Glamorganshire^  H, 
8&9G.4.  Page  722 

CHARTER. 
See  CojftPORATioN,  2.  5,  6. 

COMMITMENT. 

A  commitment  of  an  insane  person, 
under  the  39&40  G.  3.  c.94.  s.  3., 
is  not  a  commitment  in  execu- 
tion, and  is  not,  therefore,  to  be 
construed  with  the  same  strict- 
ness ;  and,  therefore,  a  warrant 
stating  that  A.  B.  had  been  dis- 
covered  and  apprehended  under 


circumstances  that  denoted  a  de- 
rangement of  n^¥nd,'and  a  pur- 
pose of  committing  Sfome  cHwie, 
for  which,  if  cofmmttted,  he  would 

-  be  liable  to  be  indicted,  to  wit, 
an  assault,  and  that  the  said  A^  B. 
being  brought  befbre- the  justice, 
he.  committed  him,  waS'  held  to 
be  sufiicient,  although  it  did  not 

'  state  the  name  df  the  ^person 
whom  the  ptisdner  intended' to 
assault;  and  it  did  not  appear 
that  the  committing  magistrate 
received  any  evidence  on  oith. 
The  King  v.  Gourlaif,  H:  %  & 
9  0.4.  Ptoge€69 

COMMON... 

I.  Trespass  for  breaking'  and'  en- 
tering the  plaintifTs  close,  and 
treading  down  the  gfa'^s,  ^c.  sind 
breaking  and  destroying  the 
hedges  and  fences  of^  the  plain- 
tiff, &c.  The  defendant,  as  to  all 
the  trespasses,  pleaded  that  the 
plaintiffs  close  was  parcel  of  the 
manor  of  C,  and  that' a' certain 
messuage  and  four  acres  of  )iand 
was  parcel,  and  a  customary  te- 
nement of  that  manor,  and  that 
there  is  and  fr6m  time  yrhereof, 
&c.  there  bath  been  a  custom 
within  the  manor,  that  the  cus- 
tomary tenant  of  that  tenement 
shall  have  common  of  pasture 
upon  the  plaintiff's  close.  That 
t/.  S.  being  seised  of  the  said  cus- 
tomary tenement,  having  occa- 
sion to  use  his  common  of  pas- 
ture, entered  the  close  in  which, 
&c.  and  put  his  cattle  in,  and  be- 
cause the  htdgei  and  fences  had 
been  improperly  erected^  de- 
fendant threw  them  down.  TTie 
plaintiff  in  his  replication  took 
issue  upon  the  custom/ and  new 
assigned  that  the  defendant  en- 
tered  for  other  purposes  than 
those  mentioned  in  the  plea: 
Held,  first,  that  upon  the  idsue 
joined 


CONVICTION. 
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joined  upon  the  replioatioo,  the 
plaintiff  WW  al  liberty  to  prove  a 
cufitoin  for  the  lord  of  the  manor 
to  inclose  parcels  of  the  waste, 
and  a  grant  to  hico  of  the  locus 
in  quo  under  such  custom,  and 
tbAt  it  was  not  necessary  that  that 
oustom  should  be  specially  re- 
plied. 

Held,  secondly,  that  a  custom 
for  the  lord  of  a  manor  to  inclose 
the  waste  without  limit  or  re- 
striction, being  inconsistent  with 
the  rights  of  the  commoners,  was 
/  bad  in  point  of  law,  but  that  a 
custom  to  inclose  (even  as  against 
common  of  turbary)  parcels  of 
the  waste,  leaving  a  sufficiency 
of  commofi  was  good,  and  that  it 
.  Jay  on  the  lord,  or  liis  grantee, 
to  shew  that  a  sufficiency  of  com- 
mon was  lefl. 

When  the  lord  or  hia  grantee 
erects  fences  upon  the  com- 
mon, the  commoner  may,  by 
law,,  destroy  the  fences,  and, 
therefore,  the  fact  of  the  defend- 
ant's having  entered  upon  the 
plaintifTs  close,  and  thrown  down 
the  whole  of  the  fences  which  he 
had  erected,  when  they  might 
.  have  entered  upon  the  close  with- 
out throwing  down  any  part  of 
the  fences,  was  held  not  to  be 
evidence  that  they  entered  for 
other  purposes  than  those  men- 
tioned in  the  plea,  and  did  not 
warrant  the  jury  in  finding  a  ver- 
dict for  the  plaintiff  on  the  new 
assignment.  Arlett  v.  Ellis  and 
Others,  r..8G.4.         Page  34f6 

CONVICTION. 

Where  in  trespass  against  two  ma- 
gistrates for  breaking  and  enter- 
ing the  plaintiff's  close  in  the 
parish  of  ^.,  and  seizing  his 
sheep,  it  appeared  that  the  de- 
fendants upon  the  complaint  of 
the   surveyor  of  the  highways 


appointed  for  the  whole  parish, 
convicted  the  plaintiff  of  neglect- 
ing to  do  statute-duty,  and  issued 
a  warrant  to  levy  the  penalty 
under  which  the  act  complained 
of  was  done :  Held,  that  the  con- 
viction being  good  upon  the  face 
of  it,  was  a  sufficient  defence, 
and  that  the  plaintiff  could  not 
in  this  action  try  the  question 
whether  the  land  which  he  occu- 
pied was  exempt  from  the  bur- 
then of  repairing  the  roads  in 
other  parts  of  the  parish. 

The  surveyor  called  upon  the 
plaintiff  to  do  certain  statute-duty, 
or  compound  for  it :  the  convic- 
tion stated  that  he  was  an  occu- 
pier of  land  in  the  parish,  and 
had  neglected  to  do  the  work, 
but  did  not  notice  the  compo- 
sition ;  Held,  that  it  was  unneces- 
sary to  do  so,  or  to  state  that  the 
plaintiff  kept  a  (earn,  for  that 
if  he  did  not  keep  a  team  or  had 
compounded  for  the  statute  duty, 
that  was  matter  of  defence  which 
ought  to  have  been  urged  by  him 
in  answer  to  the  complaint.  FatO' 
cett  V.  Fovolie  and  Another,  M. 
8G.4w  Page  894 

COPYHOLDER. 

The  presumption  is,  that  waste  land 
which  adjoins  to  a  road,  belongs 
to  the  owner  of  the  adjoining 
inclosed  land,  whether  he  be  a 
freeholder,  leaseholder,  or  copy- 
holder, and  not  to  the  lord  of  the 
manor.  Doe  on  the  demises  of. 
Pring  and  Another  v.  Pearsey, 
T.SG.^.  304, 

CORPORATION. 

L  By  a  local  act  for  the  relief  of 
the  poor,  certain  commissioners 
were  enabled  to  make  ratesrupon 
all  and  every  person  or  persons 
who  held,  occupied,  or  possessed 
land  in  tlie  parish :  it  was  held, 

that 


aM 


COftBQKiaROV. 


tbit  4  coiiNMiin  Mi  Jhhb  to 
be  rated^  altboogh  by  « 
giving  an  •ppcftl  to  m  <_ 
•essionft  to  anj  pmty  i|ggo«fed»  ^ 
such  iwrty  was  Jbowul  to  efrter 
into  a  recogniaaoce* 

The  act  ^ parliameDlnfiiired 
that  before  anj  action  should  be 
brou^t  to  recofcr  mj  ialci» 
there  should  be  a  permal  da» 
mand  of  the  aaaie,  or  a  deimnJ  ^ 
in  writiiig.  left  at  the  piac»  of 
abode  of  the  penooM  chajged,  or 
on  the  premises  charjed^  H«U» 
by  Bajfl^i^  that  a  demand 
made  at  a  meeting  of  the  cor- 
porate body  duly  oonvcoad  vaa 
SttiBcieot;  and,  by  IMtUdaikJ^ 
that  a  demand  fxoi  on  tbe  pre* 
mises  charged  under  thenitfS.vaB 
sufficient.  Cartis  y.  I%e  Fto-' 
prieiQnqfAeKeniWaUr  fVorkit 
T.BG.^  Fag^S14 

%  Bj  charter  of  the  lOJac^h  re- 
citing, that  the  boroogh  of  D. 
was  an  ancient  borought  and  that 
the  mayor  and  burgesses  time 
out  of  mind  had  enjoyed  divers 
franchiseSy  the  king  confirmed  to 
the  mayor  and  burgesses  all  pri- 
yilegesy  Au  and  granted  to  the 
mayor,  burgesses,  and  their  suc- 
cessors, that  the  ma^ot  and  tfimm 
clerk,  together  with  thirty-aiz 
burgesses,  being  the  common 
council,  or  the  greater  part  of 
them,  should  nommate  one  of  the 

'  number  of  twelve  chief  burgesses 
counseUors  to  be  mayor;  and  it 
further  granted  to  the  mayor, 
town-clerk,  and  thirty hsix  chief 
burgesses,  the  power  .to  elect  all 
officers;  and  also  of  taking  all 
Jree  burgesses  into  the. borough. 
It  then  granted  to  the  mayor  and 
chief  bumsses,  being  camnsd' 
larsy  and  Uk&  common  council^  a 
power  of  imposing  fines;  «id 
that  the  mayor  and  burgesses, 
and  their  sucoessors,  should  bold 
within  the  boaougbTsk  court  o| 


asOaarMPdthaltliAs 

^tmm^  aawMfham  ifm  b*  ^kmm 
by  Urn  ma9m.  mmtdlmk^  and 


iM 


koC 
roagb.    9ra 


tha  fimi 


dMIht 


.^hiaf 


ths 
(of  i^kbnbitf 
wareJcaawaby  tha 


have  tha-fifwar. 
the  aforesaid  chif 

MMMMflUoiM     to     bo 

ihatthamapoti 
chief  bargfssra  of  Jtbe 
council  qf  the  btsoijli 
have  tha  povar  to  cla0t  aU  iffi* 
oers4  an^alao,  of  lahiiic  tbfrs- 
after  alTfraa  bar  vases  ik».  Iha 
nuBober  of  iroa  burgesseas  iistd, 
that  by  these  ohaftora»  (chars 
beiog  na  evidaoce.  of  isy 
prior  to  the  grantiag  Avf  wr 
charter  of  Jaa,  h\  tha  tmlva 
burgesses   oonaaailoas  did  «ol 

,  fi>cmanintegjmlpartof  thiso^* 
DMalMo  fov  tha  oanttaa  of  abKt^ 
iag  fraabttgaaseai  asid  that  ths 

.  right  of  aleotia^  fiee  hmrissift 
was  in  tba  ma^oSf  ungawdart  a^ 
the  thirty-six  chief  bmi|aBaas»  or 
the  m^or  part  of  thass^  aaid  ofa- 

t  sequent^y  that  to  asak#  »  piad 
election  of  a  £rae  hnrgpMi^  k  was 
aufficiaat  if  .ibara  wiwa  .airasant 
the  msoor,  eacoader»  9m ^wmr 
jori^  (tf  tha  thirty  u\  dbtef  b«r* 
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M 


gMi  «f  cHr  tor<Mi^,  toll  regjAag 
*  - 1^  fe#-  adhttitr(f<l  ^1^  t(b'  ffvedo^k 

A  MbmtaitlMr'  fbr  ^wkKffiaf  Ake 

'<  flNSfipflo«i  w  #ell  iif  %y  cRpPfer, 

'  'ttUdflMl'Ifcc  cdinmofi  c&v9kmf  or 

tli0  iMjor  |Mvt'  6f  tlMfii,  Mng 

^^  tti<ewMii^  00  sotlr  cmmioD 

'4MnM  Ibr  •iiHr  pti^e irltiiin 

'^HK^oiMgh  friMf  lime  to  timet 

-'  Ond  M  »fl«n  Oi  if  'hUd  MOmed  fit 

•*  'tei    eof>vefif0iir'  «^  '  th^ftiV  Ibd 

''  oleetod  so  niafiy  ponrons  to  be 

'  4HirgoM»9,ttilotbei)%so<med-fit. 

-'  Tbo  fAeo  th«Q  '(frft«r  •etting  oat 

-   «  ehort€fr»  by'whi<^  the  IfclDg 

'*  gfibted  'tiMft  there  ehoold  be  a 

.    imyAr,  -tOft  aldermett/  ond  ten 

'  cmpitfllbiir^^esses;  otid  thot  thejr 

•  fdiould'  bo  the  common  'Conncil 
'  lor  oil  things  tottchiog  the  go- 
'-  vermnent  oftbO'boroiigh),  stated 

thai  froftt  tbenceferth  there  bad 

be^)  and'scfli  were  wHfatn  4io 
'  bofotrgh  ft  fnaj^or,  ten  aldefiii^Uy 

and  ten  copltaffKivgeoBes,  aibd  an 
>  'fnd*flnffto  number  of  burgesses 

aiid  a  cMsmon  tiuonclr;  €h4t  on^ 

•  -M.'tho  Chen  mairor  and  dWers, 
"^to  Wftf  inne  or  ine  aidernien  oi 
'  ma  "oopovgiif    Deng  sne  'wajut 

•  pafC  of  te  aktermen,  and  nine' of 
the  oaptta)  bnrgesses,  being  fbo 

^  iiiijor  part  of  soch  ton  capital 
tHirgetMt  so  granted'  bf  the  char- 
ier, boiDf  d^^ajof  part  of  fkm 
omhshmioimmB  «  aaktfOMh 


▼o».Tn. 


Ibr^theflib^  b^^  dbly  assembled 
and  not  together  as  such  com- 
mon eooncil,  fbr  the  purpose  of 
elecftm  a  lldrgess ;  and  being  so 
aasemimd,  -H  seemed  fit  to  tnem 
to  elect,  and  they  did  elect  tho 
defendant  to  be  a  burgess.  Re- 
'  plieatfen,  that  adtice  of  the  pur- 
'  fnge  Ar  which  the  supposca  as* 
sembtjr  of  the  common  council 
was  to  be  fa«ld»'  vas  not  at  any 
fee  befiire'  the  said  assechhly 
wa^B  held»  gtVen  to  the  aldermen 
or  capital  Durgesses  of  the  )>o- 

•  tough,  'or  any  or^ither  or  them: 
"*  Held,  oj)oo  demurrerj*  that  the 
"-  tepHcation  was  bad,  occause  it 
"  assumed  as  a'senera!  {proposition 
-'  f£  hiw,  iJiat  there  could  not  be 

*  any  fawfiil  assembly  for  the  pur- 
'•  pose  of  dieting  a  burgess,  with- 
'  out  prerious  ntitice  o?  the  pur- 
^  pose  of  the  roeetiog  fiaving  bee^ 
\  gi'ven- to  ev^ry  member  of  each 

'  sefectbody  of  the  common' coun- 
cil ;  ^irhereas,  if  all  the  members 
of  such  select  body  were  present 
lit  and  concurred  m  the  election^ 
such  notice '  would  have  been 
unnecessary.  Rex  v.  Siir  G. 
Ckitwjind,  Bart.,  jFT.  8  21'  9  G.  4. 
Page  695 

S-'Where  anew  charter  was  granted 
to  an  old  corporation,  the  mayor 
and  burgesses  of  S«  where- 
by ft  was  granted  (fiat  there 
should  be  certain  definite  bodies, 
and  an  indefinite  body  of  bur- 
gesses; and  the  definite  bodies, 
and  a  majority  of  i\\e  burgesses, 
signified  their  desire  to  accept 
the  charter^  either  by  acting 
iinder  Jt  or  by  a  wrhten  dedar- 
*  atlon  of  theh*  assent :  Held,  that 
this  was  a  valid  acceptance. 
Qtuere,  whether  n  was  neces- 

**;  sary  that  the  charter  should  be 
accepted  by  a  majority  of  tho 
burgesses  ?  J%€  King  v.  Hke^Sf 
fr>8a»P.4.  ^         ^08 

i.  Br  ekAei',  iba  Icmg  ihcorpo* 
SK        •       raud 
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raited  (he  Tobacco  Pipe  Maker's 
in  London  and  W^stmumUrf  Eng- 
Idnd  and  Jt^ales  ;  and  afber  naming 
ihe  first  matter,  wardens,  and  as- 
sistants! prorided  for- the  foture 
election  of  officers,  and  (he  trans- 
action of  other  corporate  busi- 
ness at  meetings  to  be  bolden 
in  a  hall  in  Loiidonf  or  within 
three  miles  thereof^  and  that  the 
master,  wardensi  and  assistants 
sboold  there  yearly  elect  oat  of 

'  the  assistants  four  to  be  wardens 
of  Che  society;  and  it  then  au- 

'  thorized  the  master,  wardens,  and 
'assistants  to  make  by^«-laws' for 
the  government  of  the  sodety, 
and  every  member  thereof,  and 
every  person  using ,  the  art  or 
mystery  of  making  tobacco  pipes 
in  London  and  fVestnanster^  and 
any  other  part  or  places  in  Eng^ 
land  or  Wala  t  Held,  that  al- 
though the  charter  might  be  in- 
adequate to  bind  all  the  tobacco 
pipe  makers  in  the  .kingdom,  it 
was  competent  to  bind  such  of 
them  as  became  members  of  the 
corporate  company.  Secondly, 
that  the  charter,  by  fixing  theplace 
of  meeting  to  London  or  Westmin'  ^ 
ster^  or  within  three  miles  thereof, 
jsufficiently  established  local  limits 
for  the  corporation.  Thirdly,  that 
a  bye-law,  which  imposed  a  fine 
on  every  master,  warden,  or  as- 
sistant who  should  not  attend  all 
courts  to  be  holden,  was  a  valid 
bye-law.  Fourthly,  that  a  bye- 
law,  *'  that  if  any  person  chosen 
to^be  warden  should  refuse  to 
^cept  the  office  of  warden,  he 
should  forfeit  to  the  company 
6t.  ISs*  4{f.,''  was  good,  the  words 
unjf  person  applying  to  persons 
eligible  by  the  terms  of  the  char- 
ter to  the  office  of  warden. 
Flflhly,  that  a  bye-law,  that 
every  freeman,  u$in^  or  not 
using  the  said  art,  mystery,  or 
trade,  should  jftff  yearly  to  the 


company  S«.,  tq  l^ep^id  quarteriy, 
and  every  jolihiejrtnan  of  the 
-  company  *r«  yearly,  to  be  paid 
quarterly,  and  that  every  person 
refusing  should  forfeit  twice  the 
sum,was'b^d,in^5much  ksitdidnot 
appear  that  any  righ'tfah  expend- 
iture of  the  company  Required 
such  a  contribution.  TheMnHert 
Sfcl  of  Ihe  London^  ^c:  Tobacco 
Pipe  Makers'  Company  v.*  Wood- 
roffe,  H.  8  &  9  £r.  4.     "  Page  8S8 

COSTS..' 
See  Bankrupt,  9. 

1.  A  verdict  having  been  found  for 
the  defendbAt;  And  a  rule  for  a 
new  trial  obtained,  the  cause  was 
referred  to  a  barrister,  and  the 
costs  of  the  cause  were  to  be  in 
his  discretion.  He  found,  that 
the  plaintiffs  were  entitled  to  re- 
cover, and  ordered' the  defend- 
ants to  pay  the  costs  of  the 
cause:  Held,  that  the  phiinttHs 
were  not  entrtied  to  the  costs  of 
the  first  trial.  Rigby  and  (Hfkers^ 
Assigneesy  v.  Okdi  and  OiiierSp 
r.  8  0.4.  57 

2.  The  plaintiff,  in  an  action  on  the 
statute  9  Anne,  c,  M.  s.  T*  reco- 
vered treble  the  vahie  of  money 
lost  at  play ;  the  loset  not  having 

'  sued  within  the  time  prescribed 
by  the  statute,  a  writ  df  error 
was  brought  by  the  defendtint, 
and  judgment  was  aiBrnned  n^th- 
out  costs  r  Held,  that  the  poor 

'  of  the  par?sh  ^here  the  offltoce 
was  committed  were  enfHfed  to 
one  moiety  of  the  sum  recovered, 
without  deducting  costs.  WUIan 
V.  Taylor,  T.  8  O.  4.  Ill 

9.  In  an  action  for  mesne  profits, 
the  plaintiff  may  recover,  iiy  way 
of  damaged,  costs*  ineurred  by 
hhn  in  a  court  of  error  in  revers- 
ing a  judgment  in  ej^^tment  ob- 
tained by  the  defendant.  JVotoetf 
Y.Roake,M:BG.^.  *  40* 
COUNTY 


CtrSTOM. 


USED* 


sev 


..      ...  COUKTY  rate/. 

8|^«  AvPtA^,  1.    P€k)R  Ratm,5. 

*Where.,»   county  rate  was  made 
,  .    undpr  a  local  act,  5^  G.  S.  c.  108,, 
;  .  ffving  a  certain  right  of  appeal : 
.,  Held,  that  nevertheless  a  party 
aggriev^  had  the  larger  right  of 
appeal  given  by  the  55  <?•  S,  c.  51. 
..  J.  14./  whfch  applies  to  all  ^acts 
.     ^elatiVg  to  covmty  rates  thereto- 
fore passed,  whether  local  or  ge- 
neral.   Th(  Kmz  V.  The  Justices 
of  Buckinghamshire,    T.  8  G.  4. 
Pages 

qOVENANT* 

Se(^   X'ANDLORD    ANP    'fENANT, 

.      2.5,6. 

CUSTOM. 

See  CoJffMow, 

A  cuatooky  that  there  ahall  be  a  se- 
lect veftry  of  an  indefinite  num- 
ber of  persona  continued  by  elec- 
tion of  new  members  made  by 
Itself,  and  not  by  the  paridiioners, 
i^.  valid  in  law. 

Semble,.  That  i^  must  be  part 

of  suph  custom  that  there  should 

'.    al«fa|y#  he  a  reasonable  number, 

and  that  the  reasonableness  of 

the.numher  must  be  decided  with 

reibrence     to     long-e^tablii^ed 

,   iisagf^  and  to  the  population  of 

.    the  parish }  such  a  custom  having 

e3(isted  from,  time  immemorial  in 

apwisb. 

Xu.th^  year  1662,  by  a  faculty 

gmnt^d  by  the  Bishop  of  I^on- 

don,  forty^niae  persons,  together 

.  •  with  ttbe  ,  vicar  and  cburchwar- 

.   dens,  were  naoied.  as  the  select 

*  ve^u^;  and  that  number  wa3  to 

.^  be. kept  up  by  elections,  to  be 

.  .mf^e  \xy  text  at  least  of  those 

..   foFty-nine,    together   with    the 

•    vicar    an4   churfhwardeos.  ^  In 


tUe  year  1673  tlisi  auaber  often 
was,  by  another  fiiouity,  i eduoed 
toseveO)  ahd  these  ihcukies.  were 
'  •  acted  upen  avet  afterwazds.  Ten 
'  oat  of  tlie  inirteen.  veatryn^n, 
exchiatre^if  tbe  vkar  aad  diiirch- 
wardansy  who  were  present  at  the 
vestry  helden  neat  before  the 
pranudgatioa  of  tbe  first  facobyy 
wiere  part  oftke  forty  *nineoaiaed 
in  that  flicnlty  £  HcH  thai  as  the 
restn^  appointed  b¥  the  iaottlty, 
and  since leoatiBued^  was. not  tn- 
ceosistent  with  the  vestry  pre- 
viously existing  by  tka  custom, 
the  custom  was  net  destroy^,  by 
the  parish  having  accepted  the 
faculty,  and  aotd  upoa  it  aver 
since,  die  faculty  not  being  bind- 
ii^in  law,  and  the  vestry  haWng 
power  at  any  time-to  depart  from 
Its  directions^  QoUing  and  Others 
V.  iF\?na»  if  .  8  &  9  6. 4» 

Page  765 

DAMAGES. 
See  Costs,  S.  . 


DEED, 

1,  Where  the  owner  of  certain  lands, 
by  deed,  describing  them  as  in  the 
possession  of  himself  and  A.  B*f 
granted,  assigned,  transferred,  and 
set  over,  directed,  limited,  and 
appointed  the  same  to  C.  JD.  for 
life,  but  no  livery  of  seisin  was 
made :  Held,  that  the'  deed  ope- 
rated as  a  valid  grant  of  the  re* 
version  of  that  part  of  the  pre- 
mises in  the  occupation  of  A,  B. 
Doe  iem.  Were  v.  Cofe,  T.  8  C4. 

243 

2.  ^*  kept  cash  with  JT.  and  Co., 
bankers,  who  held  securities 
for  any  balance  which  might  be- 
come due  to  them,  either  for 
cash  advanced  to  A.  or  on  bills 
of  exchange  drawn,  accepted,  or 

8K2  indorsed 


86d 


DEED. 


DEVISE. 


indorsed  by  him;  Bills  of  ex- 
change, accepted  by  A.  for  the 
accommodation  of  E,  H.  and  Co., 
were  deposited  in  the  hands  of 
K.  aad  Co.  by  M.,  an  indorsee, 
as  security  for  his  promissory 
notes.  A»  became  bankrupt^  and 
E,  H»  and  Co.  entered  into  a 
deed  of  composition  with  the  se- 
veral creditors,  (the  assignees  of 
A^i  as  well  as  K,  and  Co.,  being 
parties  to  the  deed).  The  deed 
recited  that  £.  H,  and  Co.  had 
become  indebted  to  various  per- 
sonsy  and  that  several  of  the  cre- 
idito^s  of  the  copartnership  were 
holders  of  bills  of  exchange,  as 
securities  for  their  debts  ovoing 
to  them  by  the  said  copartnership^ 
which  were  drawn  by  or  on,  or 
accepted  or  indorsed  by  ^.,  and 
that  the  provisions  proposed  to 
be  made  should  be  accepted  by 
the  creditors  of  the  copartner- 
ship in  full  satisfaction  of  their 
debts,  as  well  against  £.//.  and  Co. 
as  against  the  estate  of  A.^  in  re- 
spect of  the  said  bills  of  exchange 
draion^  accepted,  or  indorsed  by 
them^  By  a  clause  in  the  deed, 
the  creditors  expressly  released 
to  E,  H,  and  Co.,  and  to  two  of  his 
sureties  therein  named  (but  not. 
to  A^)%  all  bills  of  exchange,  and 
covenanted  to  deliver"  up  into  the 
hands  of  the  trustees  (named  in 

.  the  deed)  all  such  bills  of  ex- 
change drawn,  accepted,  or  in- 
.  dorsed  by  the  copartnership  of 

\ '  ^.  If,  ^nd  Co.,  or  by  ^.,  and  all 

\  such  9ther  bills  of  exchange  as 
they,    the   respective    creditors, 

'  ,  parties  thereto,  then  held ybr  the 

several  debts  due  and  owing  to 

'  fhem   re^ectively  from  the  said 

\  copartnership  of  E.  H.  and  Co. 
K.  and  Co.,  in  pursuance  of  the 
deed,  delivered  up  to  the  trustees 
named  in  the  deed  the  hills  of 
]exch^nge  drawn  by  E>  H.  and 

'.  'Co.,  accegte^  for  their  accom- 


modation'by  A. ;  and  E.  HI  and 
Co.,  in  settling  accounts  with  the 
assignees  jof  A:^  delivered  the 
bills  to  them,  llie  clients  wbich 
■]  K.  and  Co.  had  on  ^f .'s  estate* 
*  for  cash  advanced'  to  hihi,  were 
satidied  out  of  the  proceedr  of 
the  securities  deposned  tiyhim 
in  (heir  hand^,and  th^re  rcmathed 
in  their  hands  a  surplus  after  sa- 
tisfying those  claims :  Udd^;  fhat 
the  composiridn-d^d  did  not  ex- 
tinguish the  debt  due  aild  owing 
from  A.  to  K.  and  Co.  upon  the 
biJls,  altliough  £.  Hr  an^  Cor  were 
released,  and  therefore,  that  K, 
and  Co.  might  Tocain^  in  satisfac- 
tion of  their  claim  against  A,  upon 
those  bill^,  the  surplus  of  the 
proceeds  of  the  securities  which 
remained  in  (heir  hands  after  sa- 
tisfying the  balance  due  to  them 
for  cash  advanced.  Maltby  and 
Another,  Ass^ees,\,  Carstairs 
and  Others,  i/.  8  &  9  G.  4. 

i^dgc7^5 

DEVLS& 

1,  Where  a  party,  who,  by  writing 
obligatory  ^ without  any  benfd 
Sum),  had  bound  himself  to  pay 
to  A.  B.  an  annuity  rf'SO/.  a  Vear 
for  her  life,  devised  his  estains  to 
trustees  upon  certain  trusts,  tintil 
his  son  should  attain  the  age  of 
twentyone  years :  Held,  that  the 
estate  of  the  frusttes  c^a^d'up'bn 
the  death  of  the  son  under  the 
age  of  twenty-one,  all  the  pur- 
poses of  the  trust  being' then  at 
an  end;  and  that  the  trusteea 
were  only  liable  to  pij  id  A.  B. 
such  vrears  of  the  annuity  as 
•  became  due  befbre  the  'son's 
death.  Morrant  and  'Ayine  his 
Wife  v.  Gough  and  Another,  T. 
8  G.  4.  206 

S.  A.  B.,  seised  of  a  taoiety  ttf"  se- 
veral estates,  the  wholi*  of  Which 
had  been   her   father's  (but   of 

which 


EVIDENCE. 


•  which  the  took  >  one  part  as  heir 
of  her  &ther/aQd  the  remaiiHler 

.  as  heir  of  a  niece,  her  father's 
gr^and-daughfter),  devised  "  all 
b^r  moiety  of  aid  in  all  her  late 
father's  messuagesr  &c. ;  Held, 
that  the  deviaee  took,  as  well  the 
es^iteb  which  descended  fcom 
the  niece»  as  those  whiqh  de- 
scended immediately  from  the 
testatrix's  .father.  Doe  on  the 
demise  qfNemlon'v,  Taylor^  M. 
SGw4.  Page  384 


DISTRlBtJTIVE  SHARE. 
iStfe  Executor,  2. 

EJECTMENT, 
See  ItAkoLOUD  and  Tenakt. 


EVIDENCE. 

I.  The  fact  of  a  pauper's  remem- 
bering himself,  when  four  ^ears 
of  age,  in  the  parish  of  A*,  is  no 
evidence  that  ke*  was  born  there. 
The  King  v.  The  InhabiUmts  qf 
Trop)bridge,  T.  8  G.  4.  252 

2>  A^  acknowledgtpent  of  a  debt 
made  by  a  jdebtor  after  arrest, 
but  befqre  an  escane»  is  evidence 
against  the  marshal,  in  an  action 
for  the  escape.'  Per  Bai/leif  J. 
R<urer$  v,  Jones,  T.  8  G.,4.  *  86 
.^3.  Wnere  a  part^  declared  upon 
two  written  agreements,  by  the 
second  of  which  variations  were 
made  in  (he  first,  and  there  were 
also  counts  upon  each  separately ; 
and  it  appeared,  when  the  in- 

.  struments  were  produced  in  evi- 
denoe  by  the  plaintiff,  that  the 
first  only  was  stamped:  Held, 
that  the  second  could  not  be 
read  in  evidence  to  support  the 
plaintiff's  case,  but  might  be 
looked  at»  in  order  to  ascertain 
whether  the  first  was  altered  by 


it ;  and  that,  therefore,  the  plain- 
tiff eould  not  exclude  the  second 
agreement,  and  proceed  upon 
the  counts  setting  out  the  first 
only.  Reede  v,  Deere,  T.  8  G.  4. 
Page  261 

4*  Where,  in  case  the  declaration 
stated  that  plaintiff  delivered  a 
trunk  to  the  defendant,  to  be  put 
into  a  coach  at  Chester ,  in  the 
county  qf  Chester,  to  wit,  at,  &c., 
and  safely  carried  to  Shretnsbury, 
and  that  through  defendant's  ne- 
gligence it  was  lost,  and  ft  ap- 
peared, in  evidence  that  the 
trunk  was  delivered  to  the  de- 
fendant at  the  city  of  Chester, 
which  is  a  county  Of  itself,  se- 
parated from  the  county  of  Ches- 
ier  at  large,  but  within  its  ambit  i 
Held,  that  this  was  not  a  material 
variance,  but  that  the  declaration 
was  supported  by  the  evidence, 
as  no  evidence  was  given  of  the 
existence  of  any  other  place 
called  Chester.  Woodward  v. 
Booth,  T  8  G.  4.  301 

5«  The  presumption  is,  that  Waste 
land  which  adjoins  to  a  road  be- 
longs to  the  owner  of  the  adjoin* 
ing  inclosed  land,  whether  he 
be  a  freeholder,  leaseholder,  or 
copyholder,  and  not  to  the  lord 
of  the  manor.  Doe  on  the  de^ 
tnises  of  Prtng  and  Another,  v. 
Pearsei/,  T.SG.4.  304 

6.  Trespass  for  breaking  and  thter- 
ing  the  plaintiff's  close,  and  tread- 
ing down  the  grass,  &d.,  and 
breaking  and  destroying '  the 
hedges  and  fences  of  the  [Aain- 
tiff,  &c.  The  defendant,  as  to 
all  the  trespasses,  pleaded  that 
the  plaintiff  s  close  was  parcel  of 
the  manor  of  C,  and  that  a  cer- 
tain messuage  and  four  adres  of 
land  wais  parcel  AnA  a  customary 
tenement  of  that  manor,  and'that 
there  is  and  from  time  whereot^^Cy 
there  hath  been  a  custom  within 
the  manor^  that  the  ctistomarV  te« 
3K9  nant 


870 


EVIDBaO& 


BBOt  of  that  teoement  shalLbaTe 
eommon  of  pasture  iipttn  the 
plaintUTs  close  ;  thai  J*  &ty  b^ing 
seised  of  tl^e  said  custemiiry  te- 
nementy  and  having  occasion  tb 
jue  his  commott  of  pasture^  en^ 
teted  the  dose  in  which, 'i^c.,: 
a»d'  put  hiB  oiittle  in ;  and  be^ 
eause  the  hedsea  and  faices  had 
been  improperly  erected,  defend-* 
ant  threw  .diem  down.  The 
plaintiff  in  his  replication  took 
issue  upon  die  ouslom^  and  mfew 
sssignedy  that  the  defendant  en* 
tenSl  for  otiier  porposes  than  those 
Bsemtioned  in  the  plea:  Held, 
first,  that  upon  the  iesne  joined 
upon  the  veplication,  the  pbintiff 
was  at'llbwi^  to  proire  a  custom 
for  the  lord  of  the  manor  to  ia<* 
dose  parcels  of  the  waste,  and  a 
grant  to  him  of  the  loous  in  que 
nader  such  custom,  and  that  k 
was  not  necessaty  that  that  cu»t 
torn  should  bespecKalljr  replied* 

Heldy  seconcUy^*  that  a  custoiki 
for  the  lord  of  a  ntanor  to  inolose 
the  waste  without^  liosit  ov  re« 
scrietAOn»  being  iocoesistentwith 
the  Bi^its  of  toe  coaunoners,  was 
bad  sa  point  of  law,  but  thai  a 
eustom  toindose  (even  as  against 
common  of  turbary)  ponoels  of 
the  waste,  learing  a  siifScieiiey 
of  commooy  waw*  good^  and  ihal 
it  lay  on  the  lord  or  fata,  grantee 
to  shew  that  asuflidency  vicom^ 
laon  was  lefU 

When  the  lord  or  his  grantee 
erects  fences  upon  tfaecommon^ 
the  commoner'. may  iby  la^'de* 
strojr  th&'ffenoes)  /oad,  Uieiefenei 
the  &ct  of  die  defeiidant-s>hBir> 
ittg  eDtcred  upon,  the  >pidntiff  Is 
eiose^  dad  thtowd  dowa  iihewimie 
of  the  fences  wlttcb  k&  ihad 
erected,  wheh  they  mii^^i  bate 
entered  vpoa  the  dosB'^ridiout 
thiowing  down  any  part  of  th^ 
Amcesrwas^iidd  n^t.to  be.ev^ 
deuce  that  they  entered  fortotbctt 


I  pnmosea.thah  tiose 'txieatiAtfifil 

•  m  the  plea^'  and  did  not  if  assaiit 

•  the  juryiJn  finding  javendiot  for 
the  plaintiff  on  I&  tneinassigiM 
ii»nlk  Arlett  m*  .  BUis  ^md  <Mieni 
T^BG.Au     .         .  .  >Page8W 

7.  >Where.a»agfeen»eatraftrred<*Q 
a  idaafi&inja'forefter'agBeeiaBnt^ 

!  andi provided  ith{^ lit. sbodiftesM 

:  teod.to  tbencye-agncemaatyiaaif 

:  h  had  been  repeated  if&eceiai 

,  Hddydiat  theidau^endevrodio, 

ociald  not  be  coosidei ed  as  an« 

nested  to  thenein  agDeemeot,  so 

as  to  make  an  aoditional  stamp 

uedesasiyi  on>  tlie  gfround  of  the 

agreement,  with  the  clause^  con^ 

tainsog  more  .than  306D' words. 

AHwaody.  BmaU  mad  Oiha-9,  M, 

8  a  4.  .269 

8.  By  the  special  memorandum  of 
B'deckmtioiiy'it  was  staftM,  that 
the  plaifttiff,  admiaiatratrix,  on 
the-  20th  of|  Jtttmamjf^  bcought 
bet  bill  iato  thc^.  ofioev 'of  die 

!  deck  of  thejdadatationssif  Kffllg'si  i 
,  Bench^  aGCDidiD9it0i.tlie.emiBe 
and.prBctiodmf:  tbe  ^ati^  >Ba4 
\  «Jed'diO'aa«Kraaiaf.MU^idnm 
<  ;teiiin»  Pleaitthat  at  the  Imsftiif 
I  fflihib&ting  the  .UU  >th^  plaiMiff 
]  mbB  :  not-:>adiniaeitialnrti^».>.u|)oa 
;  wthioh  nsuei  iwaa  jeisedk^  -  'knifi^ 
I  pi»red  that  die^  .de&Bid&nt  :ew 
I  ndther  an  jatteitiey.nost:af]pri^ 
aausciin  the  cuaiody :e£  tfaemair* 
i  ahd.  ^  The  biHi  wkaddbveradida 
V  tbe^OthofkAasttat^  iTbailelless 
!  of  adnaflMtmtiani  eieterigiiaqted 
;  tm  dieifithMd*  Mnudxy:  .HdA, 
[  ihati'iupoii^:4he(  issue  joinad  the 
vtodiet  ivrad  >properly  faniui>£ir 
^hetiplaiatifi^'  the.  latter  .haiiig 
faea  admiiiistralarixiaiiitfae.'t&B^ 
wheti  \  the .  hUl ,  .was »  exUated. 
Wookhn^t^  Adminuhmtrho^-i^K. 
'  iBkhop,  M.  8  G.4.  >  .MS 

$.  -'A(  cujiiomec .  desalted  a^  surii^  oC  x 
i  onQne^ncwidk  e  bankes^^and-  v»- 
^tived  m  iu>te^<  .by..wj)idi.i.|he 
jbadtsp  promised  to^pajnthd^pm- 

cipal 


EVIDBSOK 


Bll 


Aiys'.  tight, 
at  Mer«^  ito  the 


«rilb 


csifial  BtMen 
thc8».peS'  cant 
day  of  icoeptaoce.  The  b«nher 
peidintemt  on  the  tiote^  hnit-At 
the  same  tiaie.told  the  destomce 
that  he^ould  not  in  fulurt  pay 
motietfawi  itwo'and' a  iialf  per 
ixat*i  mdani  Itti  ipresence«it6Ded 
the  teirnif  of  the  liot^^bjretiikEii^ 
out  ^i&i«r  end*  iaserling  ito»  imi/  d 
b^5  Held,  fitafci '  that  the  word 
^'ateepiaiice''  aoeaata^gtA^and 
that  it  need  aot  be  lefl  with  the 
malocribr  acceptance  9  »Bc6adfyf 
that  the  paynfteot  of  interest  was 
eridence  to*  diew  diat  a  pnnoipal 
aom  was  'due^  asid  that,  the  note 
was  admissible  in  evidenoe  to 
shew  the  term  on  which  the  de- 
posit was  made.  Sutton  v«  Tdo* 
mer^  M.SCh^  Page  416 

10«  In  deht>on  an  aiward^tlkeex^ 
GQtioa  of  the  sutomissiea  by  all 
the  parties  most  be  proved^  Fer*' 
ter  VI  OvMi  Mv  8  G.'4.  42? 

IK  ThclflUtate:l6).4wc^ll9«4.1L 
aoaots,  'dhat  'vm  aait  in  Jaw  ite 
paoceeded  tw,:  ^  further  thi|n  an 
arveat  on^tnesn^pneess^byiany 
assignee  lof  an  haselventfs  estate^ 
without  thei  consent  of  4)Teditor8» 
and  appmbattea  of .  one  of  the 
opmiaissioners  ef  thO'  insobrent 
eoart!  Ueid,  in  an  actiati  biM>ncht 
bjan  attorney  tO'iiecovsr  hie  bill 
of^  Goatto  lsciirr0d'ninn*adtii»i«t 
abesnit  of  buob  an  assignee,  Ma 
it  was:  iaeambent  4Miv  the  att6rndy 
so.^roae  tfaat^  thn^^eaniicntiOf  x:re»- 
diton,  -.and  diA.  apnriteitida  inf 
«die  ^'  the  cainunisBientvs;ioftthe 
inSohvcnBtt  o#tirt''had  .been»i>ob^ 
pKRoAt  nri'at  all  events^ithpt  he 
bad  infbniiedbia>eli«tte'that  vaA 
eooataj^  waasiccetisdry ^ !  'AUkf^n^ 

«'G.4-.  -  .<>      .'    r-     4ei 

12*  •  Where  a  •  higb  constable'  .-p/e-.t ' 
sents  persons  fora  nikisaneedn  a 
highway,  he  must/  go  before  the 
gtand  jury^  and  giro  bis  evidence 


onrnatii.  Hk  Xk^  v.  Bru^ 
mdter  mtfi  Tauuton  Omnal  CmU'* 
panip,  M.  SQ.4S  Page 514 

18.  in  «n.  Action  of  trover  againsfc 
the.shesi^.for  goods  taken  ia 

'  eaecadon,  it  is  suffident  for  the 
plaintiff  to  givie  in  hvidcnce.  tbo 
wa#rans  issued  by  the  *  under« 
skerii^  under  the  aheriff^a  aeal  of 
office^  and  he  is  not  bound  to 

.  prove  the  writ.  GUU«n«y»PAt^fjEis^ 

.  M*%G.4t.  535n.(a)« 

X4t.'A  paiisb  certificate^  dated  the 
7tb  of  iScptem^^r  1758>  purported, 
inr  the  body  of  it»  to  have.  iMen 
granted  to  a  pauper  and  bia  fk* 
mily  by  two  oourebwardetw  .Kid 
two  Aterseets*  It  was  signed  and 
sealed  by  two  oreraeott^'  and  by 
one  churobwarden  only.  The 
cbnrchwanknsfor  the  year  1758 
were  nominated  at  iStrir/er,  and 

.  were' proved  to  have  been  swvMni 
into  office  on  the  I5tb  of  .Ssp« 

.  tewb^  at  'the  .Yisitation ;   JMie 

•  there' was  jno '  dintot  •  evidencei  of 
their  having,  been   sworn  into 

.  office  befisse  that  time.  The  cnf# 
tifyingipariab»>ailer  the  date  of 
the  ecrtifioate,.  bad  fre^ntljr 
relieved  the  pauper,  and  difensnl 
members  of  his  fimuly,  t. while 
they  weiei  reaiding  in  otiur.pa* 
robes  c  Held,  that  in,laffiNir  of 
sueh  ananotem  oantificatev  which 
hadibeen  treated  by  tke.ioestifjfu 
iog)  parish.. aa  vaka^'  the,  doual 
would  presume,  thattthe-cbuaobv 

i  aoardaewboiexltattted  thftioai'ti- 
fioateiwas  awambefose'  hejese* 

.  GdtedJt,  ond^  therefore^  tf»at  it 
leaa-  duly  executed  by..bin&  aa 

,  cbutdiwaifdens 'HeU^jiecaodly^ 
thatithei.ezecutbfi  fay.tiaojovtc* 
seeis/aaU  jonexfaurchwaiiden^wM 
kn  lexeeuttton.by  thti major  ;paat 

,  of.-  thoi  chnrohwardens^a^ftver^ 
seersv  withia  the  ista^te.8j&9 

.  Wi^  ci2Qk  -  The  'Kuig,  V*  TU 
InhaluianU  ef  WkUAnrd^  M. 

aGi4.  .  sn 

8  K  4  15k  Parol 


«r« 


NnsESQm  y.n 


.T'i\r:EXBBajroEL 


'  15.  Parol  evi^epqe  of  the  fact  of) 

tenancy  \ar  aomrifisible,  although! 

.  ilii^tes^Di. bolcl'.iiiideft  a:4ivvittaij 

c    agreei9€^      Wft  JSi^  ¥v  vTA^i 

^.  4r«*«i6ito«^#     of  B<4^.)Irt^Utf,, 

Hully  M.  8  G.  4.  Page  61 1  j 

16.  It  was  proved  W,a  pauper  thatj 

he  had  wen  )imiA  apprentice 
.,  tii^ientarnitir«e^9f^  ^{o,f|4i^ ft  ? 
; .  tl\at  indent^re^.^w^re'  signup t^nd 
.r,^e|^4i  4»d,Aa^,J^fe|^^4i^9(^en 
V  .y^acfiy  ^fli  ttot;  4i  A*  ih^Atrthe 
.  .7ind9r)luf4t9(i  flluii  tv«^i>  (tb^'iap 
V,  p;^t(|ca«bip^.facpit^d»'th«lHlMper 
.  /asl^  -4-^4  for  .Ih^.iad^rt^es, 
;t;  aA<l/hf».  ^i^  t}i0.|i«u*|9hjJ»/9ber8 
.  rim^  l^en^f  .Ufi4^ha|:f  ^b^iMe 
'; .  d,ar4)bip9f»;  of.  4»>8<i  -liRhq  iHight 
.oJh^vev^bfm  H^alM  ^4k«f «  wilDess,! 
r  WQlBil9!ltfi^krNfi«it4?>.ia'eKi4«i»ce,{ 
n,.  aq4  4hat  f)«irot  ^videsKm  4if  the. 
;*  comtepn'  1WM  A^^^  adrewaibleJ 
f    .rA(?  King  V.  TAe  /nAaAi^a)iii«  o/1 

Denioy  M.  8  G.4.  620i 

17-  Wherie  a  party  examined  be-! 

fore  coi^Ai&tffoiim  -of  bankrupt; 

admitted  ^ba|  t^e  Jbi<|d  received  a; 

sum  of  money  on  account  of  thej 

bankrupt,  after  an  act  of  bank- 1 

ruptcy»  but'HOC  thatr  it  was  a  sub-' 

.  -.jiisti^g.^  4^?)t  I   H^ld,   that   this. 

.  wa^   not   evidence  ^  fufficien^  /o| 

]  support '  a  count  on '  an .  accQjunt  i 

stated  with  the  assignees.  '  | 

Query,  Whether  an  admission  j 

obtiktciHl/  Vy  'jlUdi^)60U|»u]8or^; 

examination  can  |j>f  us^d  as  evi-| 

dence  hi  ^\icli  an  a<ition.     Tucker ; 

•  o  •  )and^fAMhmr^  •  •  AsHgf^eg^f  ¥;r  oBM^- ! 
'..l.rcaDjiMJfcGi^'^' ij  v<i  .'•/•=v623; 
jl8l  ^'hbror  d)fiM)^'agrQein«i)t'fvas; 
tii  Boideiiistwtas  u^  kmdjtiSsv  i^atj 

r '  Jblte9>taiDe^oe«tain^|veihisea)dpon| 
^ 'Hie  /tfernte*  «iki/'.oondition8r'Oon-; 

*  f  taioed  6d  a ,  ]amm  of)  the:isfame 
•!'.''preiiiiBf8«. grafted  by  ^kiftorjC.:; 
i  'Held,  Ih^  ini  ao-actiod  bty/  A.' 
->  tag&iilAt  Bk .  Ar  rent^  landt  inoiure- 1 

•paiiv  tbo^leaw  ttoald '1)91  b0  read ; 

:  '     ■  '  i 


V  ^^Mdento,?«aIe»diii9Pataaat>edL 
.4  TUfHAfy.jPtmgtt  'Hi  8  fr »€^.  4* 
M^     .4  Page  625 

-ilftitlnuanoSkclM  tf^r.taotTetmmlilg 
^.tbilfac  deposited  iffkAk  defeMfent, 
h  "(ttofiaMowihg-'UiMtampedteiqpnO- 
!••  :r^adiim<aigpMb3tdereiidiMqi^was 
('^  ifbddftoJbeiadinssibliiiirenwbBce: 
b  '^Mift-iiBTe^ie'iBpqr'haiidb  tbieetbills, 

LfT*  which  I  hare  to  get  disdoiiated 
or  return  on  demand."  MuUett 
T.  Huehisa^-Ji,.  ^  9  G.  4.  639 

20.  Where  an  'examination  of  a 
mUx^  tabeo  4>ef«re  rto  magis- 
trates, was  tendered  in  evidence 
to  pr^ve  his  settlement,  but  it 
did  not'  apTp^ai'  by'  the  examin- 

j  atioa;^,  itself .  pr  Iw .  ^^P^  pr^t 
,  , ,  tJiai  tl^e  soldier*  at  the  time  when 
.  \  'he  wa^.examined)  was  quartered 
*  .  \n  the  place  where  the  justices 
.,\  h^d  jurisdiction:  Held»  that  it 
,  was,  not  admissible.  .TAe  King 
\  t  V.  7%^  J^habitants  ^  AU  SainU^ 
-     Southlamptony  //.  8  &  9  G.  4.  ISSr 

21.  Upon  an  issue  whether  a  cer- 
tain messuage  is  situate  within 
a  chap^ry^  'a  pbnsoa  who  occu- 

,     pies  rateable  property,  within  xi^e 

"  cbap^ry  is  a  icOuipetbtit  Witness 

'     tQprove  that'it  IS.     Marsdenand 

''    Another  V.  Stansfekl^  ff^S&9 

"     G,^   '      '  >'  •         "   •        -815 


,  t     ;    .:   EXECUTOR.,    ./. 

' 'f  .^  A  count  in  itssuitip^iTo/mdney 

had  and  received  by  the  defend- 

ifDnt]  iiBf  id^txvtfqft  $q  ^tte^  ope  of 

the  plaintiff,    cannot  be  joined 

^I'liWitk  4  tenBat:^ot^nB&mej^dfAio 

-jr.  plaintiff  frbm ' dtfeodaift  »as.  exe- 

io  tmitop^  iopoa<  an:  account  1 -stated 

J  t;wich'hiin^  of-moBBytlue'fimiAhim 

':'>^  di  eAeciitoR^  -'''.•  •  ' 

a    >  ;0eiiibie,Thaeaenunt£i>riiioney 

n^  V  jpsLiQi  ibjidie.plslnitilf>to  the  o«e  of 

'  the  tk&ndant  afr  excbutdr^may 

be  joined  vritb  such  9  coadt  on 

an 


FOREiaN>  ATT&CSIMENT. 


HIGIFOBHffrABLE.     87S 


'   lai   aoeofant  ctetadi'    Aahby  v: 

Aihbyatta  Anath$rf'M*BOk^.    - 

Page  444 

fi.  Aa  action  lA  4«#  for;a.kliAti- 

!'  bodve   fliare  of  aq  'inMttite's; 

•  piopbrtjr  casiiiot  b»  lintfiitiUned! 
'I    Hgnimt   the   ackntmslnUbvi.tnor; 

•gainst  -bii  €9ce^«tor^'  aUbdugh' 

,-    he- nay  ftave^eiipresriy •pk'AitfiBed' 

to  pay.    'Jona-'T.  Tarioet^,'  M.\ 

•  %Gi4.      -.'•.:•:■.     .    5421 

fACtOR.        ./"    .  ' 
1 
See  PRYirckpXir  Aiift  Aokirr. 

FEME  COVERT- 

'Where  a  married  woman,  s^arated 
from  her  husband,  lived  witft  her 
father,  and  acted  as  his(  servant : 

"  Held,  that  he  might  maintain  an 
action  against  a  person  by  whom 
she  was  debauched,,  and  bad  ai 
child.  Harper  v.  Luffkin^  M. 
8G.4.  .-387 

A 

FIERI  FACIAL       ^ 

Where  A^B-  executed  a  warrant 
of  attorney  in  the  name  of  C,  Z?.,- 
,  and  judgment  was^  entered  up,' 
and  a  fi.  fa.  issued  against  him- 
by  that  name:  Held,  that  this 
was  right,  and  that  the  sheriff* 
was  bound  to  execute  it.  Reeves 
v.Sl(rter»M^SG./^.,       .  .   4f6. 

FOREIGN  ATTACHMENT.    \ 


VfhivB  one'*  of  aererai  defitodants 

'    in  a  -proceeding  by  foreigtv  at- 

•  •  tachment  in  the  mafror'a  court  of 

Ltmdon^  removes  li^  by  «ertitirari,  i 

he  must  put  in  b«l  iit>K«  Bi  for: 

all  the  deftndaiiti,  ^Mifaerwise  a' 

procedendo  will  be  gmii4ied«  Keat 

.   and    AnBthetr  r.  Gokl^$eiH  and 

€a9tIe$,M.se:4.  525 


GAME. 


<6roi»e'  are'  nor  birds  of  warren* 
^The  BuUqfDevon^mv.  IMge^ 
r.4G.4.^  Page  96 


1  ! 


<JAMING. 


Ihe^^  plaintiff  -in  a(n  adtion  on  the 
^ '^tatuce'  9Antne  cr.  14»  «.!2:   re- 
>  t^v^red' 'treble  tlie  value  of  mo* 
^  niy  loflie  lit  i^\  the  loser  not 
' '  harrteg*  roed  withia  the  time  pre- 
^   i<dt4bMl>by  fheMfftute,  a  wrfl  of 
'  «rrer  vas^  brought  by  the  de- 
*"  '^H^ant,  aad  Judgment' was  af- 
>  iimi^d,  wkh6ut<M>sts  i  Ifcld,  that 
'  the  poet  of  the  parish  wkerethe 
-  ofiPefice  was  committed  were  en- 
titled to  cmt  moiety  of*  the  sum 
• '  recovered,    withoait     dedircting 
•  costs.      WUtan    v.    Tit/lot,    T. 
8G.4.  Ill 


.   GAOI.  RATE. 
See  Poor  Rate,  5. 

GROUSE. 

'Grouse  are  not  birds  of  warren.  The 

Huke  of  Devonshire  v.  Lodge^  T* 

'    8a4.  ^ 

/         HI€m  CONSTABLE. 

^      $ee  Highway^  S. 

-Where  the  high  cooetaUe^of  a  bo- 

'.rou^h,  by  the'difectldn  of  the 

^r.juBtfoes,  employed  and  paid' a 

It  'iaunibe^  ia£  ^leoal  conktablea  to 

»  >8iippresa  ridtgat>an'elsvlioD,  and 

r  I  >  ^hetwdinaiy  coastafatee  were  ilso 

(KOoiBrtantly   employed    by    him 

•  -  daring  tlie  saaie  period  hi  endea- 

- .  Vodririg  td  heef»  the  peace,  for 

\  which  seDyioe  he  laade  them  a 

'comphmatione   Held,    that  the 

jvstfceawbi^  wamalted  in  eon- 

sidering. 


874 


HIGHWAY. 


tidering  the  monies  6o  ^cfiended 
at  **  extraordinary  expenoet  m* 
curred  by  the  high  coMstaUe  in 
case  of  riot,**  withia  the  meaciiag 
of  the  41G.S<  0.78.  ««2«>  and 
in  making  an  order  upon  the 
treasurer  to  reimbarse  him  those 
Mcpences.  The  King  v«  The  Jus- 
iicti  of  the  Borough  qf  Ltictitert 
T.SG.4f.  Page  6 

HIGHWAY. 

1.  Where  a  landowner  suffered  the 
public  to  use,  for  several  J^ar^t 
a  road  through  his  estate  U)r  all 
purposes,  except  that  of  carrying 
coals :  Held,  that  this  was  either 
a  limited  dedication  of  the  road 
to  the  public,  or  no  dedicatsosi  at 
all,  but  only  a  licence  ren»cablet 
and  that  a  person  carrying  coals 
along  the  road  after  notice  not 
to  do  so,  was  a  trespasser. 

Seroble,  that  there  may  be  a 
limited  dedication  of  a  highway 
to  the  public*  The  Murfuie  of 
Skagord  v.  Coyney,  T.  SG. 4i. 

257 

2.  By  the  general  turnpike  act> 
atot.  3G.4.  C.126.  #.86.«  it  is 
enacted,  *<  that  after  any  new  road 
shall  be  completed,  the  lands  or 
grounds  oonstitnting  any  former 
roads  or  road,  or  so  much,  and 
auch  part  or  parts  thereof  as  in 
the  judgment  of  the  trustees  may 
thereby  become  useless  or  un* 
necessary,  shall  and  may  be 
stopped  up,  and  discontinued  as 
public  highways,  (unless  leading 
over  some  moor,  heath,  conmon» 
uncultivated  iand»  or  waste 
ground,  or  to  some  church,  oaiD^ 
viUage,  town,  or  place,  lands^  or 
tenements,  to  which  jMich  new 
road  does  not  immediately  lead, 
and  which  may,  therefore,  be 
deemed  proper  to  be  kept  open, 
either  aa  a  puhlicor  private  way 
or  ways,  for  the  Mse  of  any  in* 


habisam  at  iarget  <ir  any  indi* 
vidual  <ir  indiviauals)" :  Held, 
that  the  OKception  did  noS  take 
away  from  the  tmdteea  Ae  power 
of  atoppiagrupthe  roads  ihetfeih 
mentioned,  but  Uk  them  at.tbeic 
discretion  ta  do  so  or  jaoi^  and< 
therefore^  that  the  trusteae  migtH 
slop  up,  and  give  up^to  the  owner 
of  the  adjoining  land  an  <rid  jroad 
leading  to  a  churdi«.4L'e.,tO  wUeh 
the  new  vead.did  not  immediately 
lead*  DcBeamvoiry.  Welck.ami 
Anatkfn,  T.  8  (i.  4i       Pog».2G6 

3.  Where  in  Jtrespa^s  against  tfso 
magistrates  for  In-eaking  and  ea* 
taring  the  plmntiff 'a-elose  in  tW 
parish,  of  Ak  add  eejEsmg  .hia 
sheep ,  it  appeat\ed  that. the  de^ 
fendants^upon  tfae.oom^int  of 
the  surveyor  of  the  highwaysj 
appointed  for  the  whirfe  p^nsk 
convicted  the  plaintiff  of  oe^ 
gleeting  to  do  statute  idaly,  and 
issued  a  warrant  .to  le;iy  the 
penalty^  under  which  the  act  com^ 
plained  of  was  done :  Held,  Jthat 
the  conviction  being  good  upon 
the  face  of  it,  was  a  sufficient 
defence,  and  thai  the^  plaintiff 
could  not  in  this  action  try  the 
question,  whether  the  land  which 
he  occupied  was  exempt  from  the 
burthen  of  repairing  the  roads  in 
other  parts  of  the  parish.  Fum- 
ceti  V.  FotoUa  and  A^other^  M* 
8G.4.  394 

4.  Where  a  magistrate  presented 
a  road  in  the  township  of  Ff 
*'  upon  the  iniermatfon  4j|MiiBoath 
of  i4.;0.,  survevor  of  the  high^ 
wa^a  for  the  township  of  Cm 
whiQh  is  thirty«Ave  miles  djstasyi 
frofi  the  township  of  Fn*\&Q^z 
Held,  in  arrest  of  judgment,  that 
this  presentment  was  bad;  for 
that  It  did  not  appear  xbat  the 
information  upon  oath  was  given 
to  the.  presenting'  magaUrate^  and 
the  surveyor  of  the  highwaya  in 
C  had  no  authority  ooder  the 

13G.S. 


INDICTMENT. 


INSURANCE.         87J 


ISO.Bi  c-VS.  s^^tk  to  gfm  in« 
f;^m«ltidn  as  t^  the  road  in  Fi 
The  KiHg'V.  The  InkahitatUiqf 

5.  'Wh«i«aMgheOnqtal4epfie0ent» 
pemodi  Aiv'tt  amandeio  a  higfa-« 
i#a)S  h^  MUtt  go  betfbf^  tibe>gT«id 
JiMr)r,  iaiKi''giv&''bi0  evidence  on 
oachr^  The  I&n^  v.  ]r<4»  Bridge 
4»ttt^'an(i'Tamiton^  (Mud  Com^ 
paf9^i>  M^-S  Gj4t*,  514 

6.  'Af'^looai  act  c^tam.^nMteeaof 
Iroada  wci^e-  audiorised  to  nlakov 
en'  ofdert  for  aloppdig  up  part  of 
oertaln'oM  highi«r^^8>  and  a  rigtit 

.  ef  'appeai  wis  given  to'any  per^ 
•oki  or  'pensena  who-  might  be 
mggnfffM>hy  the  niaking  of  onjf 
a«Usb  ok^erv  lMd\;  that  iiir  a  notice 
of  dppef«k  againit  an  ordetf  of  the 
tnaateea  Ibr^  ato|iping  tip  a  high* 
«Aay9  It '  was'  ndeesiary'  to  state 
that  the  'part^intendiilg'tto  ap* 
^eal  was  nggnevBd  tty  tfae  order* 
2%«f  Kikgt.  JuUkm  iof  WeU 
Riding'  Sp  Yofkihifey  H.  8  ^ 
9fi.44    "  '  673 

INCtOStEE  ACt 

Wh^re'  an  inil^tfte  act  gave  the 
coramissloherd  poirer  to  award 
iand^  ih  exchange  for  others  in 
An  kdjoinfng  paHsh,  and'  also  to 
award  lands  to  those  who  bought 
them'  of  persons  entkled  to  alfot- 
frt^ents  :  Held,  that  they  might 
Sfwardirtnds  given  ineacchange 
partly' for  other  lands  and  partly 
fVir  mofiey;  and  thkit  the  awafrd 
need'  nbt  hav^  an  ad  valdrem 
stamp  upon  theknon^y  Cdnsid^r^ 
afffon.'  Doeofvthettemhe'^Lord 
St^etd  V.  PrettWy  M.  8  G.'fi 

'992 

mDIGTME'tJT. ' 

1.  ladlotmeat  charged^  thaS  do^ 
fendants'  remered  a  culvert  itf 
the  parlsii  ijSB\i  epp^eiteso^ 


■  mill  tiiere,  in  a  hlgliwajr  there 
t  leading  from  ^.  to  H^t  Held,  on 

motiisa  in  anresc  of  jodgmeot^ 
that  it  sufficiently  appeoreid  that 
the-  culvert  removeo  was  in  the 
parish  of  S.  The  King  v.  Knight 
and  OthefSy  M.SGi^  Page  4  IS 
2.  An  indict^ient  charged  that 
j4.  B»,  oA,  i&c  being  the  servant 

■  of  J*  H'f  on  the  same  day,  &c, 
one  gold  ring,  &c*  then  and  there 
being  in  the  possession  of  J.  f/., 
and  being  his  goods  and  chattels, 
fidoniausly  did  steal  3  Held,  that 
the  lair  import  of  the  oharge  was^ 
that  A*  jB.  was  the'  servant  of. 
(/«  if.  at  the  tane  when  tha  theft 
was  committed^  and  that  the 
indtctnent,  therefore,  warranted 
judgment  of  transportation  for 
fonrteen  years*  The  King  v. 
ManfSomartanfM.SG^^.    468 

INSOLVENT  DEBTORS'  ACT. 

Theat8t.l.G.4«cil9.«.ll.enacU, 
that  no  sirft  in  law  be  .proceeded 
in  farther  than  an  arrest  on  mesne 
process  by  any  assignee  of  an  in- 
solvent's estate,  wi&ont  the  con- 
sent of  creditors  and  approbation 
of  one  of  the  commissioner's  of 
the  insolvent  court  t  Held,  in  an 
action  brooght  by  an  attorney  to 
reiBovekr  hia  bill  of  costs  incurned 
in  an  actioa  at  the  suit,  of  fach 
assignee^  that  it  was  inenaabent 
on  the  attorney  to  prove  that  the 
consent  >of  creditors  and  the  ap* 
pobation  of  .one  of  the  com* 
missioOaa  of  the  insolvent  court 
had  beea  obtained,  or^  at  all 
events,  that  be  had  infomsed  hn 
dficat  i2>at  snch  consent  was  nep- 
cessary.  Ailie0ni  G^mt^t  one,  S^ 
v<  iJRayosr,  Af%  8  G«  4  441 

'      ^msURANCE, 

1.  iA^oJikyH  the  usual  form  was 
,  effeoswi  ^n^  peasl-ashesy   on  a 

voyage 


we 


INSURANCE. 


yr:[ 


•  '▼ojage  at  and  frcH*  Livmfiol 

W  Jjon^hth.    Tha  pipUii»,to#k  ia 

.  g09df  at  LwirpoU^^  BoiUhamp' 

ton  as  ^«U  gi  J^nfbmi  ix^teoding 

ta  go  ficft  ,tp  the  former  place. 

He  aci?ardii)glj  w^ut  ioto-iSaic^A- 

.-aiiifi(«fi  and  doliveredUie^gOQds 

fihipb^d.for  that  places  and  after- 

wm8,^r oa^di^d to J.9ndQ»p  The 

..  tornNBiMof  the  vo\ya^  beiiigthe 

«aoie.!a9  tjl^ose  described  iu  the 

poUcjy  itfwas  held  to  be  the  same 

.  visjrage  4U)til  the  vessel  reached 

..  the  •dividing  point,  aod  that, the 

...||oliiQj.  atti^edf.  although  ^put* 

.  ting,  ipto-  SoiUhvmfiUmt  waa  a 

,  deviation. 

,    .  The*  goods   iosui^ed  veceived 

'.■  «eB^idierab)e   daaiege  ixom  .^ea 

X  water.    But. they  were  not  ex- 

^  wmw^9XSouthamjapnf  ^QT  until 

r  theyreaohed  Lentbm,  when  the 

damage  was  found  to  amount  to 

■  ^CiP.per  «^trf    Before  the  vessel 

reached  the  dividiog  point,  of  the 

.  tWP  voyages  nhe.had  met  with 

1.  iMdAmKther,aiidhadniade«iuch 

;  ^(ater»  and  on  one.  occasion  the 

-  m$j^  pumped  up  appeared*  to 

.,  .<bo)4  tb?i  pearl  ashes  in  sohition. 

.  Oo^the.vojMigefrom  Soutiampion 

.,  .tq^nc^eif  wcenwre  no  heavy 

<>  fSeesi.  eiid  the  westi^r  ^aa.toler- 

;.  ,«bly<fM.  .i< Under  these  ^rcum- 

,;>  #6|ice8^it,we8iheldr  thatitwas  a 

. . 'Question '  for .  the  jury, :  whether 

,,  i.^Oc^^arl.  ashea.  iiad  .suatained 

,t(,rdam(i(£);tO'.tbe  aieoiMnt  pf,  3-<per 

\  i|eiH4(befbi<eirtUe..deyirSl&9VL;({end 

•{r»ttiVQy'/bavi|ig  'fbu^dthattbey^had 

H  fmimme^d^ariMgettaiihattamoHnt, 

.ff\  tbo  Go»r!l  refusad'XQ  .dis^uxhtthe 

.o.*4flt4»f'*  1,. ...i, ..'..',  JPfigfiH 
ift>  Aiftllif>T.haYJfi^  gO»4i^.pni.board 
i:<Mwhiefe  Yverfit  iW»re4,,,,^ut,,war- 
...  fauied^/reevf|somi^Mfi!l^g«^.w)ess 
.  (.geperaj.rter  ^oe.shAf^  sbiopl4  be 
\  atryuM}edK  was. compelled, l^^the 
^  ,iioif*seiOrAfyriwoyit|ertQ)puA4nto 
,Q  .%.  lid^vAiriiolf  ii,^j  W§'  tljere 


(  IRISHMAN. 

moored  along  side  a  quay  in  the 
asdid  pU£k  fof  is)Aps  ^nfier  bor. 

r  den.^^  It  bec|iroe  necessaryi  ia 
addition  to  the  usu^l  moorings, 

,  ta  fasten  her  byMckle  to  posta 

.   pxK  the  shore  to  prdyept  her  falling 

.  ever  uppi^  the  tide  jeaving  her. 
X'le  rppe  with  which  she  was  so 

,   festenedy  npt' being  ^f  sufficient 

streogt^i  broke  when  the  tide 

lefttn/^  vessel,. and  she  fen  over 

ruppn.her  side^  and  was  thereby 

.  stove,  ia  and    greatly ,  injured  : 

.,  lield^  that  this  was  a. stranding 
within  the  meaning  of  that  word 
in  the.  policy,,  aod  tha^  the  under- 

. ,  if ritets  were  liable  for  a  partial 
lo8S»  although  the  stranding  might 
have  been  opcasioned  remotely 
by  the  negligence  of  the  crew  in 
not  provi£og  a  rope  of  sufficient 

.  strength  to,  fasten  the  vessel  to 
^the  snore.    BUhop  and  Anolher 

, ,  V.  Penilandj  T.  8  G,K  ?age  ?19 

S.  Where  a  ahip  bein^  in  a  very 
leaky  state  wa^  ^deserted  et  sea 

,  by  her  crew,  afting  boni' fide  for 
tne  prjeseryatipn  of  their  tiyesy 
and  was  op  the  following  day 
found  and  taken  possession  of  by 

•.  the  crew  of  another  ve^e|,  y^o 
succeeded  ip  yU^inc  her  into  port, 
where  she  was' repaired  an^  after- 
wards sent  to  this  country,  but 
subject  lo  ddikni'Jbi^  ludvage  and 
repairs  eqwd  tp  pr  ^a^eeding  her 
value  :  Held,  that  the  owners 
haying  eiven  notice  ^  of  abandon- 

-mcint  6ef()^e  Uhe^  ^r^KJeivi^  aky 
tidingsrof,  tlH&  ^Wf^^fety,  were 
entitled  to  recover  against  the 
underwriters  t^  fw  a  total  loss. 
HoUUwofth  dkd^ Another  v.  Wise 

a    \,  i-.f]    i>  .'IRlS^.'PiSflRaKni;'.!: 

■icf    Ifiri  v,»  h'> /..    •■  •'-    .•!<.i«1i„  o 


JUSTICES. 


m 


JOINT  SXPGK  COMPANY. 

!•  Wher$,  in  an  action  for  goods 
supplied  for  the  purpose  of  work- 
ing a  mine,  ft  appeared  that  the 
defendant  had  paid  money  for 
certain  shares^  and  received  a 

,  certificate  that  she  was  a  pro- 
prietor of  those  sharo&i  and  that 
she  had  acknowledged  that  $he 
was  a  shareholder;  but  no  as- 
signment of  any  interest  tn  the 
rome  had  been  made  to   )ier: 

r  Held,  that  the  action  could  not 
be  maintained.  Vice  vl,  Lad^ 
Anson,  M.  8  G.Af.         Page  409 

%  A»t  an  attorney!  and  B>  and.  C, 
had  been  members  of  a  trading 
company.  After  the  dissolution 
of  that  company,  B.and  C*  were 
sued  by  creditors  of  the  company, 
and  retained  A*  to  defend  the 

\  action,  and  in  the  course  pf  mak- 
ing th'at  defenci^  a  bill  of  a^sts 

'  wa6  incarred :  Held,  that  A.^  as 
a  member  of  the  company,  being 
jointly  liable  to  contribute  to 
the  expense  of  defending  those 
aptlions,  could  not  maintain  ftny 
action  against  JB.  and  C.  for  his 

' .  bill  of  costs.  MUhurne  v.  tiodd 
fifid  Another,  M,  8  G.  4.        419 

I    .    '    ,    JUDGMENT.        . 
See  TaovzR,  3. 

,  JUDGMENT  QF  NQIjf  PJIOS. 

.;  •.;  V"  :4Vsfi(:Ea  '  ;;; 

^/Wher^  ihi  ii\^  don^kble  of  a 
borough  by  the  direction  of  the 
justiceft;  etfaplc^yfid  >  ^nd  paid  a 
number;  of  ^4p0Ci%l^<^nstables  to 
Buppress  riots  at  an  election ;  and 

the  ordifpn^n^Yf^!^!'^  ^^'^  ^^ 

constfintly  employea  b^r^him  dur- 

,  ,ip^  ^^  stime  pei^od,'  in  endea- 


rouring  to  ftee^  the  ptttt^  for 
whieh  Mrtice  he  made  them  a 
cothpensation :    Held,   that  the 
justices  were  weitanred  ki  eoo- 
sidering  the  monies  ta  expended 
as  <<  extraordinary  expenses  in- 
'    corred  b^^  the  high  constable  in 
case  of  not,^  within  the  meaning 
'  of  the  41  G.  S;  ^  78.  *.S.  and  in 
makiog  an  order  upon  the  ti^a- 
suter  to  reimburse  him  those  ex- 
penses.    The  Kinr  v.  The  Jfc»- 
'    tices  of  the  Borau^  efLeieerier, 
T.  8  9. 4.  Page  6 

^.  Where  in  trespass  against  two 
'    magistrates,  for  breaking  and  en- 
tering the  plaintiflf's  close  in  the 
parish  oiPif  .,nnd  seixlng  his  sheep ; 
'    it  appeared  that  the  defendants 
upon  the  complaint  of  the  sqr- 
veyor  of  tiie  highwava  appointed 
for  the  whole  parish,  convicted 
the  plaintiff  of  neglecting*  to  do 
statute  daty,  andissned  a  n^r- 
rant  io  levy  the  pendty,  under 
whieh  the  act  complained  of  was 
done:  Held,  that  the  contiction 
being  good  lipon  the  face  of  it» 
was  a  Bufficfent'defenc^i  aiidilhat 
the  plaintiff  eould :  net  tn  'this 
^    action  try  the  quektion,  whether 
the  kriid  wh{<5h  Ke  oceupi^d^as 
eketnpt  ftim'  Hie  bukhen  ^re- 
pairing the  reJEids^^ineitheT  f^rtf 
'    oftbef^Hslii    FbtbcHt^n  PetolU 
nni  AnMertM.  S>GJ^i       .894 
S.  Where  tt  rttagisifltte  yi^^nti^  a 
j-oaA  f  n  tfto  ttfwii^ip>bryti«'tk>on 
'/   the  Mbrmatioii'  'upfon  >dath'«f  A» 
'     'jKysdi^^^oi^df'fhD'hfjgfhlw^l^for 
^  ih&i'tavikMpj^tiiX,  ^^kUk  is 
'  'th9i^ty^6ve»4i/l)eg'ltUtlAit  Ooni  the 
^  teWMhip  <)f  Fii^.:''''  U&U^  in 
^  ^  tt^ek  of  judgmentt  tbat^tbih  <^re- 
'  >  ^ttt^nl  wtfi  Mli-fbmhiatltdlld 
"tiot^H^p^i^httt  ^InMrttiation 
\ npon-OfiKb^'feas-tiveii  to'4li«pre- 
"g^tit^  l«Mbgistttte,  Md''lbe';#ur- 
-'"^v^^c^^f 'MMp  higliWa^ki'JCii'faad 
" '  'h<y  *inthoo«y<  nikN^r  ^the- 18>6.  S. 
'    bJ78&  j^  Sk^otl^lifbrikiliM  as 

to 
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/     (  I  -M  ).!• 


to  the  road  in  F.  The  KiHg  v. 
The  Inhabftants  of  Fylingdales^ 
Af.8G.4.  Page  438 

4«.  Where  a  person  employed  by  an 
attorney  to  ke^p  possesfiion  of 
goodfi  seized  under  a  fieri  faeias/ 
made  eomplaint  to  a  magifttrate, 
that  he  coald  not  obtain  payment' 
fbr  his  services ;  and  the  magis- 

'  trate  having  summ'dned  the  party 
and  heard  the  complaint, '  pro- 
ceeded under  the  ^6. 2.  <r.l9. 
'  and  made  an  order  upon  the  at- 
torney fbr  payment  of  a  certain 
sum,  which  was  afterwards  levied 
on  his  goods :  Held,  that  the  ma- 

'  gistrate  was  liable  to  an  acfito  of 
trespass,  for  that  the  service  per- 
iformed  was  not  of  such  a  tiature 
as  to  givb  him  jarisdretion  under 
the  20  G.  2.  c.  19.  BranwH  v. 
Penneck,  M.  8  G.  4.  536 

LABOURER. 

See  JusTiCE3>  4. 

LANDLORD  AND  TENANT. 

1.  A  tenancy  for  years,  determin- 
able on  lives,  is  not  a  holding  for 

t  «  any  term  or  nmnber  of  «yeats 
certain,"  within  the  1  G.  4.  c.  78. 
*.  1.  Doe  on  the  demise  of  Pern- 
berton  and  Ot/ters  v.  Roe,  T 
8  G.  4.  2 

1!«  By  lease,  the  lessor  demised  for 

•  a  term  of  years  a  piece  of  ground 
'    at  a  fixed  annual  rent.    The  te- 

•  nant  covenanted  not  to  bufld  on 
"  the  iMd  without  the  licence  of 
'    thfelessoTr  Thelessdrcdvenanted 

to  pay  idl' taxes  ah-evidy  thiarged 
or  to  be  Charged  upon   or  in 

^  respect'of  the  idemfsed  piece  of 
groimd,  during' the  corit^nuance 

'   of  the  term.    At  the  time  when 

the  leas^  was  executed,  the  feasor 

'  gave  a  license  to  the  le^seer  to 

build  ori  the  laAd  detnised.    The 

^fessee  dM  build;  mnd  therebr  in- 

<  'Creased  the  annual  value  of  the 


premises:  Hel^;  thai  t^' land- 
lord'was  Kable"  upon  his  ct^venant 
to  ^dy  th^'laires  "iiv,piro)[yMK9n  to 
1  the  !*etit  reterittf,  and  not  tt^  the 
'  improved' vidua.*  '".     '  '••  '^ 
"'     The"  tenant'  6ompQffM&t&  for 
^'  hfetaiei*  libber  we  prbWrionfe  of 
^a  focal  act,  attd  \k  cdn^tieni^e  of 
'saeh  ^  composition^  his  [ft^eriiises 

'  sutti  tbtlW  thi^'  ithpM^  ^tthual 

value  :l)eld,tliUrth^i^atitt>aid 

'    itaxes  -ih  Vea^pett  bfl  ^e'  iiHioIe 

imprbted'ahtmaPV^Jue/'a^d^hat 

'  ih^  litid^YaHi^'tST^fihit'ibTO- 

'  portion  6f  fhe  tiJTes'pAid,  i*!bich 

^  '  the  ri^ht^re'  tb'sutih,  knp^ttved 

''  'totyudi'vidbel ''ffh(irtW'V.'jB»m^, 

'  -T.  9  0i'4.*  '"'^  •  •''  '  •'■^»^e^285 

s;  Wrbi  e^d*n<;e '  6!r  ^ef  ^tt  of 
te^^ney  <i»  Mi^ssible,'althQtigh 

' ' -the '  te^tii  IhcM^  ibidei' 'ilr  #tf|ten 

'  ^T^^kit^u^'  Thi*'^l^^  'V.^'Tke 

'  Jn^Mm'fHsdfHo^iMriU^^nuU, 

M.  8G.4.  •      'M611 

4.  •Wli«re''^'pi^l''iA^rd«Uriedlt  was 
made  !yeb»fefti»'Jf;^iinaB/i4hat 
'th«l  fbm^  slK>tlki'']ei;'tod^the 
Itttvei'tak^cMaib^p^etnlses,  ti^on 
the  terrtis^'  stiA  C^lndltfok^^  \^oo- 
tamed  iti  a  l^ascf^f th^'^atne- j>re- 

'  '  mises  ^antbd  by'^:  tb  €:-.'  IVeid, 
that  inan  a<pti6n-&y  iif.again^ B. 
fbr  rent  aiid'nod-i^^atr^  the  lease 
could  not  be  read  in  evidimce 
iM^ess  diWy  rtaibped;-  'TamiAr  v. 
Pihffen  H.  8  &  9tT.4.  '      ^ -6^ 

5i'A>  partj^  eontfttc^d  foraAias- 
tignmeat  of  a  lefl(se  ^  a  public- 
hous^  iwMcfr  Was  describecl  as 

• '  holdeh  at  -a  c^tai^  H^#  ftni;  Upon 
iUu^l    aiid  '  ctfttrndfi   totenints. 

■'   The  Ibase  coiituhted  a  ctii^e^ant 

»'  ^y  the  tenant  to  'payiandilaxy 

'  sewer^^raieiiMfd'iUotber'tiDtes; 
awd  tt  'protiBo  'for  res^ntt^,'  If  hny 

' '  business  but  t^at  -  of  a  Victmdler 
shfoold  be  eavtied  on  intbchmise; 
and  it  waj  ^oved  that  a  eon- 

'  siderablemaiority  of  p'ublic-^MfQse 

"^^  leases  vcooctmed  ]9ueh  a  prtfvii^o : 

Held, 
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UBEL. 
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Hold^  t^HX  the  ooveaant  to  pay 

]imd'ta?(y  iS(Q,  waa  a  coiomon  co- 

.   veaant  ux  a  iqase  reaervio^  a  net 

<  Tent;  and  tbat.  tha  proviao-  for 

re -entry  must,  wjth  re&reoee  to 

...  at  l^a^  of,  a  pubUc^houae,  also 

: , ,  Jl^e  coo^dered  uaual  and  comipon. 

.     <?,#7    ,  ,.  Pa^.627 

j  6.  ,Ia  0on(ti;uiQg  ac^  ofparjianienty 
...  tbie  CpJW^;ffiu«t  .taJce  into  con- 
f.  ,  fi4/?i;a^jor>iJV>^, only  the  language 
^  .0^  tbpi  preanjble  9T  of  ai>y  |>ar. 
i^,itifti4firdau^^,  .bqt  qfjhe  whole 
.. .  ,,yjj|;ft  ^d  if.in  ,sor^^  of  the  enact- 
.  .  ^^g  >  <^l^i^^i  ,fu^pre6«iao«.  are 
j..,;frv»ft4  .pf;,^niftrft  ,^|ctop^v^  ini- 
.. .,.  jyirt  /Iwf  H|^  othpn&, ,  ojr  tl^an  in 
I  -  the.pfeamble,  the  Court  wiHg^ve 
'„,  >fiiKit.^o  j^05^,,i?w^  p^^epsiye 
,1.  .i^^riessipr^f,  .if,  ^p^p  a  vi^i^r  of 
J,  ,ji^^^hp)eiact.it.fippfiajr«,tQ,have 
-,  ^be^n  .tbeAint^n^tion  pf..th#.l^i8- 
A  ,^t^re.  it^t.-^l^tt^  ^uld  have 
\  i.^flfeCt.  .,  .,, ,'  .\ 

i.//  it^W.  tlM8.,^puftd,,,if^hl5re  ,a 
1  siljea^f  qfcertiiin  ;fcvaggo#w«yft  was 

fugT^ftfeci^to.^,  i?.  i^r  the  au- 
,HMl,hoTityr^?,fM*^<rtPf,p*i;U»roent, 
.  ,..,^1  yvhlotl)  ^^'  ^^U  aa  in  (be  lease, 
.  j^jh^fft,wa4'ai|)royi^..for  Te-eptry, 
I),  ^pi  ca$^  he.neglQCted  in  anyone 
u  y^ar  tp  .bring  a  certain  qqa^tity 
,^  v^f  .<?P»1«  to  P*  ^or  the.  U60.  of 
.^..UiQ  inl3.abiVu>ts  qf  ,L*9  and,  sell 
, ,  ■  theoi .  there ,  at  a  oertAin  price ; 
^  and  by  ^a,  6ubfieqi\e\pt  act*  .the 

>,,pr^aipblQ  of  whicb  wcited  that 
.^,  the  prio/s  wa^  inadequatCi  and 
^^.  ihat  the  (nhabitaou  of  X.  would 
.^  austaia  great  inconvenience  if  A. 
.,.  JSt  ceased  to  supply  thew  with 
y.'Mcqals;  it  w^enaQteds  flrsti  that 
^,(h|e  fbrpier.act^  cop^rm^g  .the 

,  l^ase)  (^^qeipt;  ^uch  parts,  as  were 
V.  .thereby  altered*.. or  repealed,) 
.  .  should    oontiAoe  s    that   A^^B. 

..initfM  «eU  hia  co^ls  bi;ought  to 
ana  deposited  at  C.y  or  ai  ^ny 
,^er  place  mi^r  therU^^  Jo  be  ,. 
u$pd,  as  a  repoAif^gJir^^ij 


ifuiead  thereqfs  at  a  certaio  in- 
creased price*  Anotlier  section 
^  provided,  that  if  A.  B^  neglected 
to  bring  the  stipulated  quantity 
of  coals  to  Cf  or  to  such  other 
pUce  near  theretot  to  be  used  as  a 
repositortffor  coals  instead  thereof^ 
and  sell  tnem  tliere  at  the  price 
fij(,ed  by  tbat  act,  bis  interest  in 
the  waggon-ways  should  cease; 
Held»  that  although  the  pream- 
ble did  not  recite  an  intention  to 
give  A.  Bn  libftf'ty  to  change  the 
place  used  as  a  repository  for 
coals;  and  although  it  was  not 
expressly  enacted  that  he  might 
do  so,,  ^et  that  the  intention  of 
the  legislature  to  give  him  that 
privilege  was  clear,  and 'that  he 
might  do  so  without  forfeiting  his 
interest  in  the  waggon-ways. 
Doe  dem,  Bytoater  v.  Brandling 
and  Others,  /f.  8  &  9  G.  4. 

Page  &4S 

LATITAT. 
See  Pbacticb,  IL 

LEASE. 

See  Landlord  and  Tenant,  2.  4>, 
5,  6.    Stamp,  5*    ' 

LIBEL. 

Dechiration  stat^,  that  defendant 
contriving,   &d..  did    print    and 
publish  of  and  concerning  the 
plaintiff  a  libel,  containing  the 
false  and  scandalous  matter  fol- 
lowing, without  alleging  tbat  that 
.  matter  was  of  and  concerning  the 
plaiqtijS^  and  thep  set  out  the 
Ubfslf  wnich  op  the  face  of  it  did 
,    not;  manifestly  appear  to  relate 
,    to  the  plaiptii^  and  there  was  no 
ixuie^o  to  copne^t  it  with  the 
plaintiff;  Held,  upon  writ  of  error, 
^hat  the  coiuitt  was  bad*    dement 
rV^FUh^  {inierrar)t  Af»  8.G.4v 

...      ...      ..  ../     .....:.        ...v.-  459 

LICENCE. 


880 


MANDAMD8. 


ItA&Sa&I^ 


SeeTBOTXB,i. 


!•  A  wnnngef  Ml  XhHP  ismims  ■ 

K«r«l  Kea  for  wt^lfiige,  •  hf 

wet^ltoBgt  iM  Misery),  «iid  ware. 
liouaer«nf.  The daiai forirlterf- 
age  WM  ftdtaiitlcdiy  feut'flvta  the 
ruMNiey  tipen  a  caac^  ttaiHif^  toaft 
in  JFhtH  tueh  efaM  had,  ih  a 
great  n9ia|etitjf  or  tnaiaoeasi  Beea 
Sc^ificcd  fciy  bill  Sd  othcte'faed 
iMaii  r^eettd,  aadl  tfiit  Hie  right 
iai  few  heeiiy  aii«l  elM  waa  a 
4lip«tMf pewit  there;  HeU,  that 
vbe  cHRi^  eowa  iieCDe  afippevtedy 
wt$  (he  right  dTgeueral  Nen  arfaaa 
'  oat  of  ao  eirpress  or  ioyplM  eoa- 
traoe,  et  whieh  the  former  fuA 
dot  been  made^  and  the  h^er 
cOqM  not  he  iiiferted  from  the 

'  ^rcttiaaiatteet  sthted  hi  the  otee. 
HMimem    and   AntMer,   "As- 

*    s^meesy  v.  CoOtMon,  T.SG.  4* 
fhge€12 

'<&  Where  a  hreker  having  accepted 
bins  for  hfo  principal,  on  the  se- 
enrity  of  goods  then  in  hhr  handsi 

'  ^edged  uie  goods  with  a  person 
who  hitd  ootids  oTthe  a^enby, 
httt  did  not  inlbrm  the  prmcibal 
of  thk  transaction :  Hdd,  that 
under  the^^O. 4.  c.  94.  r.  5.  the 

«  kridcer  Cohld  My  transffei^  such 
tight  afe  he  hadv  arhrch  wai  a 
right  to  be  indetttnided  agafnst 
we  bids  whieh  he  had  accepted ; 
and  that  fhe  prmdpal  having  sa« 
thrfM  those  bitls,  was  entitM  to 
hare  back  his  goods  fifom  the 
pawnee,    withoot    paying*  'the 

-  aasdoiH  Car  iriilch  they  w^re 
pledged.  Fteieker  V.  fuaih  dnd 
Oi%en,M.%G.^  '  '  517 

MAMDAMt^S. 


Where  an  appeal 
of  removal  was( 


'  on  the 


'^mai'imt  iftsi 


t^%  rulea  of  the  justiWfSbt  this 
Coni^  tlynldiiftii  aMinaUa  that 

tK*     ^--l-l     3LmI,I     k^     V. — -J 

yantesl  a>  ■ngdawnis .  i^.  til>e  jas» 
ticea  to  €3itu  oaBSiiiaaBe^.a^ 
heax  the  WHO-  S^M  Jii«  ^ 
7A«  JM«ipss  if  I#«MflMnL  »* 


.MASWO; 


«he 


he  levd  ef  ait  andettt  intfietYAaj, 
■y  llpi^,"  have  a  Yij^ht  to  ptwreaft 
'  Mtei'  persons  ftooi'itMng^  goods 
fnth^  prrrate  looses  ffcoated 
wHMb  Ihe'Kinfts  of  fal|  AlOJCliise. 
Where  iudi  a  marl^  had  ttoeft 
froih  ancient  ihnes  Uddhi  apub' 

^  "^lieetreet,  but  a  eooseqnenoe  of 
the  moreased  Ropid^itipo.ind  ttaf* 
Cc,  i^rsons  ft^aebtrng  the  asar* 
ket-plac^  ^Tfos  |qk|Kted  to  in- 
convenience and  danger,  and  the 
lord  hn^  pf nltt^  V^^/^  the 
market-place  to  .be  liaed  for  other 
purposes  than  Tor  'the  sale  of 
articler  dsadlf 'scld  there.  In 
an  action,  brought  bj  the  lord 
ai^it  the  own&  dP  a'hdhse  ad- 
joining to  Me  uiariiM^phMe  for 

.  ,  there  opening  a  ahm  ai^d  pellief 

foods,  but  who,  at  th^  t|mf^  when 
^   e  sold  tlie  goods,  bad  a  ataU  hi 

,  tbe  marlcet^pkc^  which  ta. might 
, ,  bfive  oci^upiedj  it  ii^as  hel^..^at 
.  .It  F^  proper)/  subfoittod  to  |he 
./jiurjr,  to. fc)d,, whether^  froai.,fhe 
.^^sfate  ^of  the  ^vkefepW.ttm 
.^^jdefcpdant  had  a  rea/Haif^>|e«9yse 
.  for  selliog  \^  his  prjv^  HpMSet 
^  and  a  verdict  ^av^pg  bec^i  (mA 

for  theplainnJ^  Oie  Couri^ je- 
^  fused.to  graot  a  hew  triaL  .JM^$* 
,  Ujf  V.  Walker^  J',  d  G.  4.         40 

'      MAR8»(Al: 

MAflTER 


notkEl  of  appeal. 


OVSaSBSfL 


Wl 


^Where  m  panon;  erapfojedl  bj  anj 
-     aMney  to  keep  poaeuim  ^ 

f«o0i»  •eheed  jmAer  a  fieri  fcciat,; 

Wiife  ecNBptuifi  t&  ft  inligntfMCy; 

llMt  bfr  ct^uid  nut  (Mim  psytfMst'. 

^  -f^rMr  ferrieet,  sad  ibe  ni^gw-; 

'   tf»i^,te«ifi|;iminionedtliepartjr' 

'  •  mit  luMMd  tlit  ctoBBidaDt^  |>fo-i 

^MMd  luider  d^  ^6«iL^r.  19.,' 

and  iMide  an  order  opoa  tkt  at- 

tetiiey  fe^|^ygqi€«j(t,  of  a^  certam; 

msy  vlttrit  *wa8  afttrwafda  jevied) 

)  .inaffUituUi^wasli«bWtaM«q|m 
,a.  of  Q*ea|iais,..l^  jhfd^ Iboi^Mnriee 

.  4»atux»  aa  to  give  him  y>a»dial»on- 
.:.;        MESNE  PEOKI&  '  ;     ! 


1 . 

V 


TilOKfiY  HAD  AWD 
itECErVBD, 


Where  i*.,  die  managing  ownar'  of  | 
<*  a  ship,'  mortgaged  Tin  share  to 
"  S^  ivha  procured  th^'transfei*  to 
'  be  dxAy  fndorAed  on  the  certSfi- 
-  care  of  rfeglstry,  but  A\  c6ii- 
=*  tinned  ]^  thi»  tnanagemfeAt  Is  be- 
'Fore,  and  B.  did  not  fake  jfiioa. 
'  iesiTton  or  fntetfere'  in' the  (pa^ 
•"  cernH  of  the  khljj  i  H^d,  thA'he 

tntti'ntiC  liiablfe  for  repairs  '&d 
^  ifece^satre*  done  and  supjpltetf  in 

puVsuatlce  df  A:*fi  ordfens.  jBH^— 


NOTICE  OF  ^JPEAL. 


OVERSEER. 

See  Apt^EAl,  S.    Poolt  Ratx,  & 

L  An  oycrieer  htm^  not,  by  tirtii» 

-^ ^  a-lmrf.  doii^ 

uwaaii%.itetli> 
jfQt«UaiuMf«- 

4  tia^k^t  la  t)ia.  jiwiiiN^imd 


telh* 


oariiid 


av^fr  A&  %G«  4«     ri«i«a 

.  IB  MM^ted,  <«  Xtoi  aMMM^  of 
,ibo  patf  _ihaili  MparitainlhihilititB 
aCtteWMMi  p^kmfe^Lnmt^ 

..•  all  aeaaoif¥fcMe  tiaMftft"  .a«4  bj 
aeotioii  0.  «Vif.aa7  •vics^aftMl 

« .T«#t  .pariN/l  an.  inhahilMt  «(hiii« 

.,  .iapa6titho>rattw.Bttahtoiomag  .for 


*  and  tVtP  M^  pail^'Mfriflvied 

.  tbe  sam  of  201.^  **  HWl^  first* 

thatasdemand  to  iiiwpUJi  a  i«to 

^  ,jnadeoii.|||(»o«efaa«r.by«(ftfNiijl 

.    iivbabitnot  io  tba  pKneMe^  of «hia 

. .  att^coMtjK  ii»a  a  HmM  di^mmi. 

^^MfiJOf,  tbat  itie  refba^  to 
.,  |Nro4iio^m>ra^.up<Hi.a  ]$mM 
:.  d^ittfipd.  <;o9(|atii|^.  t|ia  jnMit- 
,.  unt.  a..far^  ti^«fi4>  will)uii<.tli6 
,  .ineajwf  ofth^.<lafcut«4  .  :   i. 

«  1^  0(,m  mMb  i«i  Ij^ea^wod 
I,  .lf^4H|)4by9H)9U9filad{|rlJ^r]|k^ 
\,%»9oi.  Mrtili<3»liB|»i#C|iAe  iite» 
.u  wbfVM^iift  w«s-»o4riMiid  lba(  it 
o-  l^uliba^pwitto^rwl  faf  die  JMKioaa. 
MM  jf^m^:tikhJ^mi0meA^»9t 
^.^Y  iHrm**  <ira»if«fficiaiady.^e* 
,,^^c,,t^^mi  o«^  OM  jat*  in 

r  .^  Fifthly,  thait  t)ia  tf  eriaa*»  ))y 

refiising  to  diew  the  rato,  and 

relerru^lf>9|«/fKll7|ar4he  adoct 

yeatnr  as  a  place  where  he  wmild 

■he  Awed  to  intoeet  %  incori 


ltd 


M2       PAimiERSHlP. 


PAYMEMT-i 


red  the  penalty  imposed  by  the 

Sixthly,  that  an  assistant  over- 
seer, appointed  by  a  seJect  vestry 
under  the  profisions  of  the59(^.S. 
c.  \9.  #.  9.,  is  not  liable  to  the 
penalties  imposed  by  1^  17  G.  2. 
e.  9.  8»  3.  upon  overseers  not  per- 
mitthig  inhabitants  to  inspect  the 
rate,  unless  it  be  proved  that  the 
seleot  vestry  have  imposed  upon 
sodi  aftsistsnt  overseer  the  daty 
of  producing  thel  rate  to  the  in- 
habitants; Bennett  v«  Edwtrds, 
M.Sa^.  Page  586 

t*  Where  a  demand  to  inspect  a 
rate  #88  made  upon  an  overseer 
on  his  own  premises,  not  far  iVom 

'  his  house,  and  he  refused  to 
allow  the  Inspection,  but  not  on 
the  ground  that  it  was  inconve- 
nient to  go  to  hie  house  for  that 
purpose:  Held,  in  an  action 
against  him  for  the  refusal,  that 
this  was  a  reasonable  demand. 
Parker  v.  Edwards,  M.  8  G.  4. 

594 

PARTNERSHIP. 

See  Poor  Rate,  1.    Power  of 
Attorney. 

1.  Where,  in  an  action  for  goods 
supplied  for  the  purpose  of  work- 
ing a  mine,  it  appeared  that  the 
defendant  had  paid  money  for 
certain  shares,  and  received  a 
certifitrate  that  she  was  proprietor 
of  (hose  shares ;  ard  that  she  had 
acknowledged  that  she  was  a 
shareholder,  but  no  assignrment 
of  any  interest  in  the  mine  had 
been  made  to  her:  Held,  that 
the  action  could  not  be  main- 
tained. .  fSce  V.  Lady  Amon, 
M.SG.^  409 

9.  A.,  an  attorney,  and  B,  and  C, 
had  been  members  of  a  trading 
company.  A(^er  the  d^Mot^ion 
of  that  company,  iff.  and  €.  ^ere 
Med  by  creditors  Of  the  ct)m- 


''   pa«fy«  «9d  retained  -A.  to>  defend 

the  actions,  and  in  the  course  of 

'<  making  that  defbnce  «  biU'of 

i>  costa  WAS  ineairred  i  Held^  that 

-  ^M  as  a  membei*  of  tlieconipany, 
"  'Mng  j  bint ly -liable  to  contiihute 
'  •to'the  expense  of  defending  those 
'  actions,  could' tiot  ndamtssn  any 

action  agaiiMt  B.'9od  C.  ibr  his 
bill  of  corns.  MiUmm  v.  Codd, 
M.SG.4*  Page  419 

3v  Whence  A.aioA  i^.^greed  to-tAke 
'  n  ^rm,  and  pay  C,  tlie  fomer 
occupier,  for  certain  arttdesy  by 
biHs  at  three  tnontha,  and  C  af- 
terwards, without  the  knowledge 
or  consent  of  A.,  toek  from  B. 
bills  for  the  amount,  payable  at 
six  and  twelve  months,  Accepted 
by  himself  in  his  lawn  nante  and 
i4.'s:  Held  that  the  latter  oould 
not  be  sued  on  the*  bills.  Green- 
ilade  V.  Dower  tmd  Coimant  H» 
8dr9  6«4.  635 

PAYMENT. 

1.  Where  the  seller  of  goods  re- 
ceived from  the  porchaser  an 
order  upon  his  banker  for  the 
price,  and  the  latter  (with  whom 
money  had  been  deposited  to 
meet  that  and  certain  other  de- 
mands), offered  to  pay  in  cash, 
deducting  discount  for  the  period 
of  credit,  or  by  a  bill  upon  a  third 
person,  which  the  seller  elected 
to  take :  Held,  that  although  the 
bill  was  aflerwards  dishonoured, 
he  could  not  sue  the'  purchaser 
for  the  price  of  the  goods.  Smith 
and  Others  v.  Terrand,  T.  8  0. 4. 

19 

%  A  payment  made,  in  order  to 
obtain  possession  of  goods  or 
property  to  which  a  party  is  en- 
titled, and  of  which  he  cannot 
otherwise  obtain  posseiaioa  at 
the  time,   \%  -a  compailsory,  and 

-  not  a  vi^fontary  payment^  and 
may  be-T«cov#rwback.    n 

The 


PENAL  ACTION. 


PLEADING. 


■S^^Sr 


Tteageni  fi>r;lhel  ^9Qltth  of 
mfeni  aonwiieft  deliiiefed  bim 
f(Niii'«CGfMii«b9  ia,.tte  coutneof 
Bghtisi^il  monlho^  aod  gWM  him 
ored^tforalirthe  ibfdf-iearly  in- 
afabnentaof  th«.  s^teralaiioiiiiues 
tkett'duei.  but  stated  ibot  aivne 
:  of  tbtia.bad  not  b«en.vec«i««d. 
Hm  chatgid .  comwMfflioft  on  all 
the  inKdbMnts,  and  paid,  the 
baJanoe  of  the  accou»t8.a»  if  tkey 
kad:  been  .re^eiirfid,  and  in-  tbie 
lam*  Aocounta^  nevier..  brought 
forwacd'  ibote  8ttnis»  nor  inti- 
mated that  bo  AKpecftied  then  to 
bfticpaidt  Held*  upon  a  bill  of 
enoeptioof,  tbal  upon  this  evi- 
dence, tbe.jnffjr  were  properly 
told  b}^  the  Judge,  that  they 
migb*  inier  an  agreement  where- 
by the  agant  made  bimaelf  per- 
aoaally  reaponeihle  fee  the  pay- 
^  ment  of»  tboee  annuity  imtal- 
<  «nent8»  in  default  of  payment  by 
the  grantors.  Skatv  and  Oihers, 
Assignees  of  Howard  and  Gihbs^ 
V.  Woodcock,  T.  8G.4..  Page  78 

PBNAL  ACTION. 

See  OVERSEEK,  2. 

,^e  plaintiff,  in  an  action  on  the 
stati^te  9  Annty  c.  U.  s.  2.|  reco- 
vered treble  the  value  of  money 
,    lost  at  play,  the  loser  not  haylnc 
sued,  within  the  time  prescribed 
.    by  the  statute,  a  writ  of  error 
..   was  brought  by  tbp  defendant, 
and  judgment  was  affirmed  with- 
out cQ^ts :  Ileld,  that  the  poor  of 
.    tlvB  parish  where  the  offence  was 
COQAmitted  were  entitled  to  pne 
»     moiety   of   the  sum   recovered, 
.,   without  deducting  costs.    Willa;n 
.    y.To^or,  r.  8G.4.  .   Ill 

PLEADING.     . 

1.  Wliere  a  patty  declared,  upon 

!    two  wiitten  agreementai  by  the 

'    eeqond  of  which  vaeiatienawere 

iD«de  is  tbe  te^and^tbareiw^e 


aW  qouAlaupoi)  ^ob  sefNuiMy; 

and  it  appeared  wbe^  t^e  inylru- 

menta  were  prodnieed  in  evidence 

by  the  plaiptiff,  that  the  fir^  oply 

was  stamped:   Held,  tbfM;    the 

secend    could   not  ,b<si  read,  in 

.  evidence-  to  support   the  pl^n- 

tiff'a  case*.  biU.  mi^  be.  IpoJjLed 

at  in  order  ta^asc^rUMn  w^^er 

the  first  was  altored  by  it,,  and 

tbat  therefore  the  plaintiff  ootfld 

.  mt  <efcolude  the  second  agr^e- 

.   ineot    and    proceed    upee    (he 

.   oontnta  setting  oat  the  tifstr  only. 

JSieedr.  Deere,  T.  8.  GA* 

PageNet 
$•  Where  in  4)eae  the  ^^ar^on 
stated  that  the  plaintiff  delivered 
a  trunk  to  the  defendant  to  be 
put  into  a*  coach. a^  CheUer^  in 
tke  cotini^.  of  ChesUrt  to  wit»  at, 
fid  and  saiely  carried  t^  &&r<0fv«- 
burv,  and  that  through  defend- 
ant^ negUgence  it  waa  lost ;  and 
it  apf^eared  in.  evideooe  that.  |he 
trunk  was  delivisred.  to  the  fie* 
/endant  at  the  city  of  Chester, 
which  is  a  county  of  itself  se- 
parate ftom  thA  pouaty  of  Chester 
at  large*  but  within  its  funbit: 
Held,  that  this  was  not  a  material 
variance,  but  that  the  declaration 
.  was  aopported  by  the  evid^cq, 
es  no  evidence  was  given  of  tlie 
existence  of  any  other  place 
called    Cheaterr     W<H^d'mr4^  v. 

Boahf  r.sc.i..  §01 

ft.  Treap^  for  breaking  .and. en^r- 
jpog  the  plapptiff 'a  oloie  end.  tropd- 

.  log  down  the  grass,  '&0f>  and 
breaking    and    deatre^yifl^  ^he 

,  hedges  and  fencea  pf  tb^/  plain- 
tiff, <&a.  The  defendant,  aa>to 
all  the  trespas4es»  iilead^d.  tb^t 
the  plaintiff's  dose  was  paficel 
of  the  manor  of  Cjc  aii^^tbat  a 

.  .c)^rtaiain)ei»auaffeandfi>nr  acres  of 
lapd  wasparceTend a  cuatpm^ry 
tenemant  of  tiuu>  m%tu^ ;  and.  tbat 

.  .tbera  ia  iaad  &Rm  tme  wb^^of, 

.  Jrp.  .^tha^a  k^  ba^B  fi  (sMpm 

3L  2  whhin 


^BM 


PLBUHHG. 


.    wilhiflt  tte  maskir'liaa'icbe  «U8-  ! 
'    CoRml^  tenant  of  thiit^tetic^fient  . 

'  upon  tto  piBin|tiff'9:  a\on ;  ^diat 
'  «/.  8^'  bem§*  saised^or'thdHaaid 

'•  ciatDmaiyteniamenft^  hating  oc- 
caBiob  to"  Qto'  liiS'  domnen  ^  of 

<-  -paBtarov  entered^  tbe  ckne^  in 
'  whiohy  •  Scf^f  and'  fiut'  faia  icattle 
'  in,  and'beeauae  the  btd^mnd 

>  feacBB  had  baen  inptofterly 
'  erected,  defendant 'thraw  ihem 
■■  dewn«  The  planitiff:^' bis're- 
• '  |>liioation   took    mme  dpon  the 

caatonv  awl  MW  iastigned  chat 
ii  die- •defendant  entefeed*  fm  other 
^'purpeses  tban-'tiibae  mentioned 

>  In  the  plea. 

'  lMd;firBt/ that  upod^the  issue 
»•>  joined  upon  the*  replication;  the 
->  plainliff  «te«l  liberty  to  pro^e  a 
^  "disttMi  for  the  lord  of  the  manor 

'toindoae  parcels  of  the  waste, 

'  and'a  grant  to  him  o^:  the  locus 
f  in  !quei  under  sudh  custom,  and 
'  that'  it  \ea8  not  'necessary  t^at 
k  *  that  custoor  sboald'  bet  specially 
*'-  replied.       • 

Held;' seconder  that  a  custom 

I  farf the  lord  of  a  aaanor  to  iiicloBe 
•••the  waste  without  hnsit  er  ire- 

'  striolioB>  being  inconsistent  <with 

the  tights  of  the  eoDBmooen^' was 

-  >  bed  in  point =of  law,  bat  ihat  a 

••  custoili  to  inclose  ^even  as  against 

•  cdnuncn^  of  turbary)  •  pancel»  of 
the  wastCi ;  leanring  a>suiieieacy 

*  of  eamiaon,  was  good  |  aridthat 
** '  ■  dt  lay  eki  the  slord  'pr '  hiS'  grabtee 

>  'to  »fibeW' that  .a    anfideucy  of 
-*'!Oomminitwaslefib  ^ 
"Whentheletd'Or  his  gcantee 

'  - '  ereotif  •  fenoea/  o^on^  Ihoeoaieibn, 
-'•the  eeaktioaevi.may'foylaande- 
'  -sthiy  tiiefbnceB,  flnd'therei^re 
'  the  £nt  of  tke^defteAantshaidng 
:  eeterad  upon  the  yiiaBiitiff?s  close, 
'  and  'thrown,  down*  the  wholei  of 
>..  theiences  which  he  bad^etected, 
!•  when  tiiey  eoight  have  ekitered 
'   vpon  diecleae  withoat  ^throwing 


h>  daanDaay^raitf  tterfeiicBB^'va* 
to  heidnatitoibe  evidence 2that  they 
..ent^ed  &r'otberfiurpoiBea  than 
M '  thbse  meBi^aMd<tn}dir  plesv  ^and 
■-^  did  oot  wmUHUtrtthe'lmym'find- 
t.)iii9'a)veedkfc-£Br  the*  tphdntiff^  on 
>  tthecnew  iasaignmena;    tArU^  r* 

y^'By  tlwapecial  nuaaonMidwB  of 
<   frdecktetiohf  ittvBSatatad  tuhat 

)  >  ^e  |daiBtiff>  admiBisttatrHv  on 

i  ^the.-SOth  oS'^anmim,  inntaght 
'  iiCDfiaili  tante  tfaeetttte  of  the 

"  •deekiofthedeclarattctosiof  £.B» 

tioe  efith^  oeurt,  and 'filed' the 
<  name  as  of  iHiidiLsa/taes  -  term. 
Flea,  that  atthetfrae  of 'eochftit- 
ing  the  i>ill,\  the  piaiatiff. . waa  toot 
adnidistratrix,  upon  which  issue 
'    was 'joined^    ik'a^ieared  that  the 
'     defendaBt^wassieitheifaBatliuiiey 
*    nor  9  pneaiier<  dn  the  eu6t«if  of 
'    the  macabak    iThe/b]ll.i*^deli- 
:  ventd  4in  tfar.^OthtjOf  Jaanify. 
The  iettessofadanhiiatMitroDtere 
>.   gnBHed.on/thelOthofi.faNHat;y.* 
•  Hel4  that  4ipeathe  issue  jdned 
the. >verdidt. Jurat  "pfopenly  foond 
'  ibr  the>  piaiati^  the  latler  haWng 
l^een  acnninistra^iK  at  the  time 
when    the  'biR  waa  exhibited. 
Wdoldridg^    AdminutratriTf  t. 
.    Bhhop,  M.SG,^  406 

/5i  Assumpsit  in  consideration  that 
the  plaintiff  at  the  request*  of  the 
defendant  toouid  aons^ni  to  sus- 
'    pend  proceedings  against  Al  on 
a  cognovit,  defendant  (iromised 
'  to  pay  soli  on  aecouBt  of  the 
'    debt  (for  which  the  ^cogBovtt  waa 
'    given)  'on  'die  Ist' €£  April  thai 
'    next.    Averment^  that  die  plain- 
tiff did 'sospend  proteadinga- on 
i    tbe  cognovit. ..  The'  plaintiff  at 
:!  tbe  trial   proved  the  following 
agreement    in  writiag<:>  **  The 
'  fiaintiff   having  al  my  ftoue^ 
'>  >  tdnsewied  to-  auqaeud  proceedioga 
i   agasast  ^4*,  I  do  hereby,  in  ton* 
"  sideiBtioDthefeof^peraeoaUy  pro- 
mise 


BKBiiHiia. 


ftopay  Mh'cntasaouah  of 

>  4het  ^ebt  -.ob  ftbe  lal  dky  of 
ii^nL"  •  UeM,  thai  ta  the  >re- 

'  •  quMt  imiiBt  hftve  preceded  the 
coBsemita  iaspmd  proceediligs, 

«  the  oontract  nigbtbe  dedved 

'  «ii  lu  an  exQOHtory  <ooiit#act, 
4i«j^  dDDaequentlj^  ^ai  ther^  was 
■B*  anyi vamnce.    Secoadly,  thAt 

.  tfa^coaudcratba Inrthe promise 
waravffMnt,  because  iltnual  be 
liakeii  a»  a  constat  to  suspend 
praceadasgs,  m,  kast,  vntii  the 

>  iMVorAptiL  Thirdly,  that  after 
Teidict  the  aTerment  that  ^  plain- 
tiff, had.  aaspeMbed  pmaeeduigs/' 

.  "was  auffioient,.  without  apecifying 
for^what  periods  Payme  t»  fVuion^ 

Page  42S 

6*  Where  «  magisttrate  presented  a 

roadintheitowii8hipia€  Fi  **  upon 

llta>  information  Hfwn    oath    of 

I-  A^&y  surveyor  of  .the  highattys 

^£nr  the.toirnid)ipof  G.^  which  is 

4Jiirty»^e  aailes  distant  A-om^the 

^  tovrodbip  of  F^  &iew:    lUd  in 

.  arrest  of  judgBMOt,  fdiat  this  pre- 

.   aentoieDt  was  bad,  for  that  it  did 

.  not  appear  that  the  infarmation 

•'  upon  .oath  waa  ghren  to  the  pre- 

(  .sefitlRg  niagistraie,  add  thti  sur- 

<  yeyor  of  the  highirays  in  C«  had 

fio  authority  uader  the  IS^G.  3. 

'  ^•76*'^*24i  to  give  information 

aatD  the  roadiaF.     The  King 

y.ThelnhahiUMts^Ftfiingdidesj 

7<'  A  oount  in  assuropsit  Sot  money 
hdd  and  received  by  the  defend- 
•anty  as  execator^.  to  the  else  of  < 
the  pTaintift^    camiot  be  jonied 
with  a  count  far  money  due  to  ' 

I   plaintiff  from  deleodanty  as  ese-  ' 
cutor,  npao  an  acooimt  stated 
inlh  him  of  tooney  due  from  him  ' 
as  executor. 

Sembihe,  That  a  count  for  money 

.  paid  by  plaintiff  to  the  use  of  the 

defendant  as  executor^  nay  be 

joined  with  such  a  coont  oa  an 


^ocooantatiitML   Adiyr^AMy^ 
t    Mi'.%>G4^'  Bag«444 

flu  Cbflteatioaatated  ttiat  defend- 
..  isnt  eontrivingy  iitk\  did  print  and 
publish  of  I  and-  oiMMemiog  the 
•    phimtiff  a  liM.  oowtaining  the 
•  falae  and  seandaloua  mattar  fol- 
<  lowing,  without  aUc^ii^  thai  Cbat 
.   matter  was  ofandconcevning  the 
'    phuotii^  and  then  oet  out  the 
'    iiM>  which  on  the  face  o£  it*  did 
not  4Danifeally  appear  to  >  relate 
to  the  pUabtifl^  and  there -wai^no 
inaeqdo  ta-connaot  it  with,  the 
^ladotifft   Hehi^    ^poa  wail    of 
'    errcTi.  tfcat  the  count  waa  bad. 
Clemeai  t^  fbhat  (in  tfTOf)^  M. 
8  G.  4.  459 

0«  Aaindictmeiitiohftrgedtbei^.J?. 
on,  te«,    being  the  servant  of 
J^  H.y  on  the  saWdO'day,  ftc,  one 
gold  ring,  StCky  then  and  there 
being  in  the  posae^iaa  of  •/«  H.f 
and  beiag  lus' goods  and  chattels, 
feloniously  did  steal:  Held,  that 
the  &ir  iaoport  of  the  charge  was 
that  A0B*  wat-  the  servant  of 
«/.  H.  at  the  time  when  the  theft 
was  committed,  and  that  the  in- 
dictment,   therefore^  warranted 
judgmesiA  of  transportation,  for 
fourteen  years.      The  King  v. 
'    MiMfy'Soaurtoni  M^SG^4!.   463 
10*  Where  a  bill  of  exchange  pay- 
able a/Ur  sighi^  having  been  pre- 
.    sentea  for  acceptance  and  re- 
/   fased,  and  duly  protaated,  was> 
'    eight  d^s  afWwardflt  accepted 
.    by  a  third  peraon  for  the  .honour 
"   of  the  drawer,  and- when  ataaa- 
turity  according  to  thid:  aooept- 
anoe^  was  praseoted  for  pafment 
.    both  to  the  drawee  and  the  ac- 
-    ceplor  fbr  honoor  c  iMd,  in:  ac- 
tions agaiast.  the'  latter  and  the 
drawer,  that  the8a>  pieaeDtrntata 
,  •  for    paysnent  were  intei&.al  a 
.  •  proper  tikne*    But  it  was  l^ld 
,    necessary  tfant  the  presentment 
to'the  drawee  for  payment  sbould 
.  be- averred  in  the  dedaratian; 
3L  3  and 


«tt 


PLMDfNO. 


and  flfr  Want  of  stieh  aTerment 
'"  judgment  was  arrested.  WHluimg 
'  T.  Germalnet  M.  S  G.  4.  Page  468 
ll.  Information  for  urarping  the 

*  office  of  bnrgess  of  the  borough 
"  of  S.  Plea,  that  the  burgesses 
-  were  a  bodj  corporate  by  pre- 
'  scription  as  well  as  by  charter, 
'    and  that  the  eommon  counci!,'  or 

*  majot  pan  of  thetfi,  being  duly 

*  assembled  a6  such  common  coun- 
cil for  such  purpose  within  the 

'  boroaghy  flnom  tiftie  to  trnie  as 
often  as  it  had  seemed  fit  and 
convenient  to  them,  had  elected 

«  so  many  persons  to  be  burgesses 
as  to  them  seemed  fit;    The  plea 

*  then  (after  setting  out'  a  charter 
>    by  which  the  king  granted  tbat 

there  shonid  be  a  ma^or,  ten 
aldermen,  and  ten  capital  bur- 

'  gesses,  and  that  they  should  be 
the  common  council  for  all  things 
touching  the  government  of  the 
borough,)5tatedthat  from  thence- 
forth there  had  been  and  still  were 
within  the  borough,  a  mayor,  ten 
aldermen,  and  ten  capital  bur- 
gesses, and  an  indefinite  number 
of  burgesses,  and  a  conmrnon  coun- 
cil ;  that  on,  Stc.  the  then  mayor 
and  divers  to  wit,  nihe  of  the 
aldermen  of  the  borough,  being 
the  major  part  of  the  aldefmen, 
and  nhte  of  the  capital  borgesses, 

"  bemg  the  major  part  of  such  ten 
capital  burgesses  so  granted  by 
the  charter,  being  the  major  part 
of  the  common  council  of  the 
bofrottjfh  for  the  lime  being,  duly 
assetnbled  and  met  together  as 
such  common  cotlncil  for  the 
purpose  of  electing  a  bttrgess, 
and  being  so  assembled,  it  seemed 
fit  to  them  to  elect,  and  they  did 
elect  the  defendant  16  be  a  bur- 
gess. Replication,  that  notice  of 
the  purpose  for  whr<*h  the  sup- 
posed assembly  of  th*;  common 
council  ^a6  to  be  held,  was  not 

'    any  time  before  the  Said  assembly 


was  heid^  gWen  to  th^  aldcprtnen 
or  capitid  burgesses  of  the  bo- 
rough, «r  any  or  either  of  tliom : 
Held,  upon  demuri'er)  tluMt  she 
replication  was  bad,  becaua^  it 
assumed  as  a  genertd  pi^oposttion 
of  law,  that  riiere  oould  not  be 
any  lawful  assembfy  Ar  tlie  fftir- 
pose  of  electing  a  burgess  with- 
out previous  notice  of  the  pur- 
pose of  the  meeting  having  been 
given  to  «vary  ioomber  of  each 
select  body  of  the  common  coun- 
cil ;  whereas^  if  all  the  members 
of  such  select  body  were  present 
at,  and  concttrred  ia  the  election, 
such  notice  would  have  been  un- 
necessary. The  King  v.  Sir  O. 
Chttwgndy  Bnrt.  H.9&90.*. 
Page  695 

1^.  Scire  faeras  on  recognisance  of 
baih  Plea,  no  ca.  sa.  duly  bsued, 
lodged,  and  returned,  keplvca- 
tion,  ca.  sa*  issued  $md  returned 
non  est  inventus.  Rejoinder,  that 
the  ca.  Sa.  did  not  He  hi  the  sb^ 
rifPs  office  four  daiys«  ea<^tttsive 
of  the  day  it  was  lodged,  lti«  re- 
torn'day,  and  an  intervening  Sun- 
day. Demurrer.  Held,  apon-de- 
murrer,  that  the  rejoindi^r  kas 
bad.  Sandon  v.  Proiftar  hnd 
Another,  //.  86  9  0.4.         800 

IS.  Debt  on  bond.  PleA>  ^er 
craving  oyer  of  the  bond  and 
condition,  which  was^  that  Ai  B. 
should  'faitbfiiUy  account  fbr  all 
monies  received  by  him  as  col- 
fecting  cleric,  that  A.  B.  did  ac- 
count. Repficatron,  that  A.  B, 
received  divers  sums,  amoucrting 
to  «000l.,  Ibr  which  he  did  'not 
account.  Rejoinder,  that  the 
sums  mentioned  fn  the  replica- 
tion we^e  three  sums  of  fOOO^., 
500?.,  and 500/.  received  by  A.B., 
of  C,  D.,  and  F.  and  G.,  and 
that  i4.  B.  aceouhred  for  those 
sums.  Surrejoinder,  that  the 
sums  mentioned  in  ^^  repli- 
cation Were  other  and  <Hlferent 

sums 


FOOKrSATB. 
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■'  MMM  Ui«»:  tbo9.e  ^eged  in  the 
.nej0«id«r  l^.  iiave  be^o  rficeiv/ed 
amL  acc^ttOtod  lor  by  A<  B,t  a^d 
.  f  oAolading  to  t,he  country :  H^ld, 
;  upon  «pepiftL  deoMirr^r,  that  the 
*•  ^urrn^oder  was  good.     Calvert 

•  and  tdnaiAer  v.  G^rdoHf  E^e-* 
ontrhf  H.B&  9  G*  4,    Page  809 

POOR. 
See  PsMAi.  Action. 

POOR  RATE. 
See  OvBRsvEAi  ^. 

1«  Wh^ce  only  one  of  several  part- 

'  necs  waa  r^sideol  ia  a  p^i^h : 
Held,  that  he  could  not  be  rated 
to  the  relief  of  tbe  poor  in  re- 
spect of  more  than  his  share  of 
the  partnership  pemooal  property. 
The-  Kimg  v.  Gos^e,   T.  8  G.  4. 

60 

S.  Where»  by  act  of  pairliament, 
certain  peraons  wer^  ampowered 

«.  to  make  a  dock,  and  take  certain 
rates  and  duties  from  ships  re- 
sorting to  itt  and  the  same  statute 
provided  tiiat  liiose  rates  sh<mld 
be  applied  to  paying  off  the  debt 

.  incurred  in  making  the  dock  and 
to  keeping  it  in  repair,  and  that 
theathe  rates  should  be  lowered, 

'  reserving  sufficient  to  keep  .the 
dock«  Ac.  in  repair ;  Held,  that 
•the  dock  oovpany  were  not  rate- 
able to  t^e  relief  of  the  poor  in 

(  respect  of  the  dock  dues  received 
by  them,  nor  of  the  premises 
purchased  or  hir«d,  and  os^d  by 
them .  for   the  purposes   of  the 

•  dock»  no  iodividual  having  any 
beneficial  occupation  of  those 
premises.  The  Kinf  v.  The  In- 
habiianU  of  the  Parish  of  Liver- 
p0ol,T.^G.^  .61 

3.  W^re  the  sorplus  tolis  of  a 
navigation  were  diracted.by  act 
of  parliament  to  be  expended  in 


epaUingpubKc  bijdgeaaad  high- 
rays.}  Held«  that  they  were  aot 


...rep 
ways.) 

rateable  to  the  relief  of  ^the  poor. 
T/us  King  V.  The^TrmUes  of  the 
River   fVeaver    Navigation,    T. 

,   8G.4.  Page70n,(c). 

4»  A  canal  company  is  rateable,  to 
the  relief  of  the  poor  in  every 

.  parish  through  which  the  canal 
passes,  .in  proportion  to  the  pro- 

.  Eu  which  the  land  occupied  bv 
them  in  such  parish  yields,  and, 
therefore,  where  a  canal  passed 
through  several  parishes  in  which 
the  tonnage  dues  payable  varied, 
it  was  held  that  the  company 
were  rateable  to  the  reUef  i)f  the 
poor  of  each  parish  for  the 
amount  of  tonnage  dues  actually 
earned  there,  and  not  for  a  part 
of  the  %xk6U  amount  earned  along 

.    the  vihoU  line  of  the  canal,  in 

proportion  to  the  lengtli  of  the 

caoai.in  that  parish.    The  King 

\.  The  inhaUtanU  of  Kingmin-^ 

ford.  T.8G,4i.  .         236 

i»  By  a  local  aft  for  the  relief  of 
!lhe  poor,  certain  commissioners 
were  enabled  to  make  ryoes  upon 
all  and  every  person  or  persons 
who  held,  occupied,  or  possessed 
land  in  the  parish ;  it  was.  held 
that  a  corporation  was  liable  to 
be  rated,  although  by  a  clause  giv- 
ing an  appeal  to  th^  quarter  ses- 
sions to  any  party  aggrieved, 
such  party  was  hound  to  enter 
into  a  reoognisance. 

The  act  of  parliament  required 
that  before  any  actioo  should  be 
brought  to  recover  any  rates, 
there  should  be  a  personal  de- 
mand of  the  same,  or  a  demand 
iu  writing  left  at  the  place  of 
abode  of  the  persons  charged,  or 
on  the  premises  charged:  Held,, 
by  Bf^eyi^r  that  a  demand 
made  at  a. meeting  of  the  cor- 
,porate  .body  duly  convened  was 
.  sufficient;^  aiid,  by  Litiledab  J., 
that  a  demand  fixed  on  the 
S  L  4  premises 
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PCDCIBAIS. 


iv»  saffictenU    . 

>  The  act  dimctad  ail  aaflioBato 
•  be-  hroug^  in  the  naina  of  the 
.  tmuHusit.  An  Drder*  arai  nade 
by.  the '  canMoiaHDnarB,  <tfaat<iBn 
aotiofeL  slMufaitfae  braught^tojre- 
ooYor  ocktainiiatesi:  AtAheilune 
whan  thb  afdcr  waaaaade^ii^iWas 
tnMaustf  bnt^whcn  the  action 
WW  dommenced,  B*\  wafr  ti^a- 
aurerx  Held»  that  tha  latter  :had 
autiidrily^  t4>  proseonta  the  ivtk>n 
inhia  name  Air  the  benefit  of 'the 
oonaaiiinQaaw,  and*wat:  entitled 
lo  reeoiravi  the  rabesj  due:  ftcK  ^the 
connoii0iooe»i  befiare  the  nrascap- 
pointad '  traaaat er :  Hehl#  >  auo, 
that  it  waa  nat  oatapetaabtothe 
deieada&it  in  auch<  aation  ta^  ob- 
ject to  the  rates  on  the  ground 
that  tha  prooarty  rated  was  ofiot 
safficiantly  deacriied  in  .tham, 
that  being  a  grooad  of  appeal  to 
the  quarter  nnions. 

By  an  act  of  fparitament  aatho- 
rifing  (ha  levying  of  a  gaolnrate, 
it  waa  enacted,  that  the  oreiaaer 


<  of  dia:paor  of  every  pariah  ahoold 

•iainr  ami  gaol^ate  by  andi  ways 

-axn  BMuas.aa  any  poor-rate  isiby 

hMLcaUaated:  HaU»  that  aa  the 

Car  to  ■lakii.and  leTy  fates 
beett  taken  from  the  oirer- 
saeia«and  given  to  oertaoi  cam- 
ndmoners,  they  were  to  be  can- 
flBdavad  aa  ovetoseeia  nf  the  poor 
te  die  pttipose.of  collecting  the 
gaohnte  widiin  the  meaning  of 
Sie  act  af  pariianiant. 
•  The  'Caannif  siaacrs  under  the 

-  fint^mepdonediaot  were  to  settle 
"S^d  aBoertam;ahegmns  ef  maaey 
aespactsvelhriieaeesarytobefcasKd 

'  for  tht»  valiaf'txf  tho/paoiv  and 

\  'pavia^y'  Suid  tha  streets^  and  make 
andaiga  rate  or  rates  not  «x- 
e^ediaa  ^fan  amooMt  if£  the  anm 

.  ao  settled  .and  ascectained.  At  a 
itieeting  of  the  cooAmissMaem  duly 
convened,  it  was  dijodged  Jieces- 


sary  to  raise  a  sum  not  exceed*' 
ing  UOOli  for  (fte  use  ef  liie 
poor^  and  a  sum  not  exceeding 

SfOOL  for  paving,  &c.  the  streets  i 
Heldy  that  the  fair  import  of  that 
r<Qsolutian  was,  that  those  two 
sum9  \!^ei:e  the  smallest  sum  nc^ 
jpessarj  to  be  raised  for  the  pur- 

'  poses  .  required,   and^   tjierefore, 

..  tb^t  those  were  the  sums  fixed 
and  ascertained  by  the  commis- 
sjoners, 

^ .  The  comroissionefs  ordered 
that  the  sum  of  1900/.  should  be 

'  raised  by  a  rate  of  lid,  in  the 
pound,  and  the  sum  of  5007.  by 
a  rate  of  ^J,  in  the  pound.  If 
ihe^e  rates  had  been  collected 
upon  the  whole  rental  of  the 
parish,  they  would  have  produced 

-  less  than  1800{.|  but  the  poor- 
rate  would  have  produced  more 
than  13007. :  Held,  that  as  the 
act  of  parliament  did  not  require 
separate  rates  to  be  made  for  the 
poor  and  .for  the  highways,  and  aa 
tJie  entire  sum  directed  to  be 
raised  would  not  exceed  the  sum 
required,  the  rate  was  good. 
.  By  the  act  for  building  the 
g^,  the  justices  at  sessions  were 
authonsed  to  assess  a  special 
county  r&te  upon  every  parish, 
for  the  payment  of  the  expences 
of  building  such  gaol,  and  that 
rate  was  made  payable  out  of  the 
monies  collected  in  the  parishes 
for  the  relief  of  the  poor;  and 
there  was  a  proviso  that  every 
tenant  might  deduct  out  of  his 
rent  one  half  the  amount  of  the 

,  rate ;  Held,  that  under  the  local 
act,  the  commissioners  could  not 
make  a  retrospective  rate,  in  or- 
der to,  reimburse  themselves  in 

.4)ne  year  money  which  they  had 
paid  in  a  former  year  on  accounc 
of  the  gaol-rate*  CQrtis  v.  Th€ 
Company  of^  Proprietors  of  ike 
iCent  fVatet  Worhy  T.  B  G.4* 
F^e$14 
POWER 
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POWER  OF  ATT0ftN£Y4 

ji.  B.^  who  carried  on  business  on 
.  his  own  account,  and  also  in 
partnership,  went  abroad^  and 
gave  to  certain  persons  in  this 
country  two  powers  of  attorney  ; 
by  the  first  of  which  authority 
was  given  yor  himj  and  in  his 
name,  and  to  his  use,  to  do  certain 
speciiSc  acts,  (and,  amongst  others, 
to  indorse  bills,  &c.^)  and  getie- 
rally  to  act  for  him  ^  he  mi^^ht 
do  if  he  were  present ;  and  by 
the  second,  autnority  was  given 
**  for  him  and  on  his  behalf  to 
accept  bills  dvawn  on  him  by  his 
agents  or  correspondents."  C,  D., 
one  of  A.  jB.'s  partners,  and  who 
acted  as  his  agen^,]  in  order 
to  raise  money  for  payment  of 
the  creditors  of  the  Joint  con- 
cern, drew  a  bill,  which  the  at- 
torney accepted  In  A,  B^s  name 
by  procuration-  In  an  action 
against  A,  B.  by  the  indorsee  of 
the  bill:  Held,  first,  that  the 
right  of  the  indorsee  depended 
upon  the  authority  given  to  the 
attorney;  secondly,  that  the 
powers  appTied  only  to  A*  SJs 
individual,  and  not  to  his  part- 
nership affairs  ;'  thirdly,  that  the 
special  power  to  accept  extended 
only  to  bills  drawn  by  an  agent 
in  tiiat  capacity,  and  that  C  D, 
did  not  draw  the  bill  in  question 
as  agent,  but  as  partner:  and, 
lastly,  that  the  general  words  in 
the  powers  of  attorney  were  not 
to  be  construed  at  large,'  but!  as 
giving  general  powers,  for  the 
carrying  into  effect  the  special 
purposes  for  which  they  were 
given,  Attxuood  and  Others  v. 
Munninos,   T.  S  GA.    Pa^6  278 

piiACtrcE.      '  ; 

1*  A  verdict  having  been  fouAd/for 
the  defendant,  and  a  rule  for  a 
new  trial  obtained,  the  cause  was 


*!mreri«d>teia'lnmteF)«iiDi  the 
costs  of  the  cause  iMt e  to  be«ia 
lB»<dKacreii<tav'  He  ^fnisd'  that 
-iiid'piflfnfci£fa1ve»  entitled  ta«e- 
cover,  end  onder^  the-dofaid- 

•  antB  to  ^ejr  tivrcosta  of  the  first 

•  caute'i  Held,  ihat'  tlrt^  piaintifis 
••wereaoif  emilled  tatbeoostaiof 
<i  tlie  first  irieli  Rig6g  and  £Msr«, 
'JimgneiSf  ti.  Okm  and  Otkmn^ 

.¥^.S^€h^.  Fa9e'67 

2^  iiP  .an  aotion  egainifc  a  (swom 

•  ubtaker  ofithevityotf^Z/oni^^for 
I  negligence'  iii'  nahing  a  oon- 
'  lomt,  tii&/GDiBrt  sriU|.  oii:9Botion, 

ttofUpelbiateapeoAuce ilia  hooks, 
in  evdev .  to  coable'  the  :piaiiitiff ito 
'inspcist-  and  taioe  a  eopy  of  the 
domnnc.  Brotbmng  and  Ati" 
oik^tw.  A^lwinand  Anatbet,  T. 
8;0.4^  Sp4< 

Si  The  shenff  having^  andcr  a  fieri 
faeiaa  istted'at  .the  init  of-  a 

•  judgmenl;   cvediteii^  nned   the 

goods    of  *a    baakruptt    which 
le  aniaaees'ciainmi^  the  Court 
>etayed  the  return  of  ihe  fiert.fii- 
eias  until  tiie  sheriff  ahetdd-be 
iademaified*     The  amgneesuof 
the  bankrupt,  i»  theurnosa  mmCf 
aad  aot  ia  dieir  oharacter  ef.as- 
-  eignaK^.braogfat  titnipim  agaidst 
the  eheriff  nod  execatiav  ofe* 
ditor^    for    seiaiAg   die    goods, 
.  whicii  Qonsiited  of  the-  stnok  on 
i  e.fann^'whseh  had  bckmgadino 
the  hiankriqitw    OnthekMua^of 
Khe  '  comDnssiDBf^'  die^  aittgptes 
'tQokipo0ie8iien:o£  lihe;finriii,jiBa- 
naged  it  fo9  the  .faetefit  of;  die 
tercdfeorsf  aad-punriuBed  addi- 
timafcsiock  andfaradag  otendls, 
r  >aDd.  tbej  had  dentkaied  da  fios* 
l>  aesdon'severaijnaBthsyfaefiifethe 
.,.  goods  frese  seised  bj  die  sheriff 
>  under  the  fietfi  fiittab^  The  Ooiirt 
•/Befitted'  tix'Sti^  die-  ptoceediags 
'  '  IB  the  tacftonr  Kif  trstpass.    Ber^ 
t  fiascdmandiQikelvv.^AirirMer 
amd  iVmekesior^Sker^qfMid' 
digsess iMMi  Wilton,'  2V  8  &4. 

879 
4.  An 


rmcTicE. 


4.  Aa  MA^mt  iwnn^^teMveflled 
for  a  debu  Cmbn  and  AmOiert 
Ass$gmM$9  ▼•  Lard  Ikmardfin^ 
M.se.^.  P«g«988 

B»  Where  a  verdict  in  trover  was 
obtained  in  vacation  asainBt  a 
trader,  who,  after  the  irst  day 
of  the  nest  term,  imt  before 
final  judgment  was  signed,  be- 
caoia  bankrupt  i  HeU^  that  final 
judgment,  signed  afterwards  dur- 
ing the  same  term,  related  to  the 
first  day  of  the  term,  and  that 
the  debt  diereby  created  was 
barred  by  the  bankrupt's  c^tifi^ 
oalifu  Gramumjf  v.  FiskeTf  Af* 
SG,^  4S6 

^  When  the  sheriff  is  ruled  to 
bring  in  the  body^  prooeediogs 
caaMft  he  taken  on  tke  hmi  band 
until  that  rule  has  expired;  and 
if  bail  ^Qv^  are  iust^d  before 
that  tioie»  the-  bail  below  maf  in 
an  aetion  on  the  bond  plead  oom- 

.  peruit  ad  diem ;  and  that  p)ea  is 
satisfied  by  the  pffoductioR  of  the 

•  f eoagttisanae  roll,  containing  an 
entry  of  the  defendant's  appear- 

.  aaee  generally* 

8udi  rati  may  be  naade  up  at. 
any  time  hefove  the  day  ghren 
ibr  pcodiiciag  tt.  WkkUc^  As- 
tigme,  Tm  Qtdahcr  ami  OiiMrs^ 
M.  8  6*4.  478 

3»  The  defbndaot  baviog  obtained 
•a  judge's  order  for  delivery  of 
particalars  of  the  plaintiff's  de- 

.   asMUid,  aad  for  staying  proceed- 

inge  until  thev  were  deKvened, 

caoM*  sion  judgmetit  of  non  pros 

'  ogaiost  the  plaintfiff  for  not  de- 

,  daring.  Mwrg^  v.  S$a^nti  M, 
8G.4«  485 

a*  Wherejf.JS^eaMCutedawaroant 
of  attorney  in  the  nameof  CL  B., 
and  judgHient  was  entered  -up, 
and  a  ii*  ia«  issued  «gasnst  him.  by 

•  thatJinmet  He)d»  ibat.  tfaisiwas 
right,  tfid  that  the  sheriff  was 
bound  to  enfocttte.  it*  £gem$  v. 
aUUr,  M.BC.4.  .486 

9i  Where  an  award  directed  that 


one  of  |he  tm9\  paitio»i  ta  ^e 
submiwon  «bo|ild  pi^  .the  px- 
pencee  of  the  reference,  and  that 
tbe  other  should,  nB^aj  them  pii 
demand ;  and  the  fopiaer  havjng 
paid. them,  made  aa  affidavit. of 
debt  ag^iosjL  the  qthorparlyr  al- 
leging aocb  paymenti  but  not 
stating  any  demiMid  4)f  are^y* 
ipent;  Heid,  tbi|t  this-  was  not 
BuffiQipnt.  JDriv^  V.  fivods  Af. 
8G.4.  F|W»494 

JO.  Where  one  of  aeveml  defend^ 
ants  in  a  proceeding  by  foreign 
attachment  in  the  i»agr<Vs  CQ|irt 
of  Londw^  roipoves  at  by  cer- 
tiorari, he  muiB^  pnt.  in  bail  in 
K.  B.  for  all  .|he>  d^eBdants, 
otherwise  a  procedendo  will  bf 
granted*  Kwi  v.  GoUsteiu  and 
Another,  M*1^G.^  S25 

lU  VnkereablWoiMiddlesexism^ 
upon  an  affidavit  of  debt  diily 
sworn,  and  that  wss  .followed  up 
by  a  latitat  into  Sutve^t  upon 
wftich  the  parley  .was  arcosti^d: 
Held,  that  the  latitat  w|ui  only  a 
continuance  of  the  iormer  p^o- 
cess»  and  that  it  was  not  neces- 
sary that  a  fresh  affidavit  of  debt 
should  be  made*  Bajtcr  v.  Aitent 
M.  8  a4.  526 

12.  An  attorney^  upon  receiving 
the  amount  of  his  bill,  is  boi|nd 
to  deliver  up  to  his  client,  not 
only  original  d^s»  ^c.  b^ne- 
ing  to  him,  but  ateo  the  drafts 
and  copies^  £«  p^ria  Harf/all- 
M*  8  Gh^.  .^28 

An  atteroey  suing  by  latitat, 
and  not  by  attacbmept  of  privi- 
lege, loaes  his  right  to  retain  the 
venue  in  MiddU§e4s*  M^n^  v. 
WaUtnh  N.S&9G'^         $83 

14.  In  order  to  charge  the  bail,  a 
x;a^  sa«  against  the  orig^oal  de- 
fendant must  be  in  |he  sheriff's 

,  office  four  days  befot^.theretMm* 
day,  exclusive  of  tbe  day  when 
It  is  lodged  sod*  of  the  cetum- 
day,.aniltaa  'interv^nuig  .Saadory 
is  not  to  be  reckoned  one  of  the 

four 


PRACTICE- 


FVtINCIPAL  AMD  AGENT.  8»l 


tfniT  AniMer,  H.  9  St^O*  4. 

15.  The  Odcfrt,  in  sn  action  brotight 

*  Agarndtth^nHirBhaiforanMCftpey 
compelled  film  or  his  officer  to 
p^ttnit  Cbe  bttomey  of  the  plain- 

'  aw  to  inspect  the  wi4t  of  hfttMas 

'  «#rpu0  and  vetUfn,  MA  the  c6tn- 

'  vnittitiir  indorsed  tfcereon»    Fox 

and  Others  ▼.   Jones t   H,  8'  & 

•  *G.4.  732 

16.  An  irfBdartt  to  hold  to  bail, 
purporting  to  be  «irom  •*  at  the 

'  Kfcg*s  9mch  office,  Inner  Tern- 
pie,  before  T.  C."  wm  held  to 
be  6ufBcient«  fioweU  v.  WUkmsy 
H.SSt9G.4.  783 

17.  Scire  ftldas  on  recogntsance  of 
baM.  P)ea>  no  ca.  sa.  duly  is- 
sued,  lodged,  and  returned.   Re- 

'  pireation,  ca.  sa.  issued  and  re« 
turned  nbn  est  inventua.  Re- 
'  joinder,  that  the  ca.  sa.  did  not 
lie  in  the  sheriir*«  office  four 
days,  ejAsIasife  0^  thef  day  it  was 
lodged,  the  return-day  and  an 
taterrening  Sunday,  Detnurrer. 
Held,  upon  demurrer,  that  the 
rejoinder  was  bad.  8&ndon  v. 
Proetof,  H.  8  G.  4.  800 

18.  A  general  verdict  irav  given  for 
the  plaihtfK  on  a  declaration 
consisting  of  several  eouiils,  some 
of  tvhich  were  bad  in  point  of 
lair.  The  evidence  applied'  to 
i^ll  the  eoant§.  The  Court  of 
CoHniion^  Pleas,  after  a  writ  of 

'    error  brought,  and  after  argu- 
'  m^t    }n   the   eonrt   of    error, 
'  eiaended  the  postea^by  enlefing 
the  verdict  for  the  |>laintlff  on 
'  the  fir^t  coant)  and  tbr  the  de- 
fendant   on    the   others;     and 
amended  the  judgmeuumll  te- 
marmng   in  that  court   by  the 
amended  pos^ea,  tffler  the  Judg- 
ment had  been  reversed  by  the 
King's  Bench. 

Slemble,  Tint    the    Court  of 
King's  Bench  is  bound  to  .amend 


€ha  tecoMby  tite  amaaded  r«oof4 
a^  the  ComnvoB  Pleaa.  MeUish 
V.  RhKardion  (in  error),  H. 
8  At  9  G.  4.  Page  819 

PRESENTATION, 
See  Advoiwon. 

FR£8£NTMfiNT. 

See  Highway,  4,  5. 

PRINCIPAL  AND  AGENT. 

L  A*  Ay  who  GiDTied  on  buiiaest 
on  his  own  account,  and  also  in 
partnership,  went  abroad,  and 
gaira  to  certain  penoiia  in  thia 
eomitry  two  powers  of  attorney ; 
by  tba  firat  of  which,  aulhonty 
was  given  fiir  him,  and  in  his 

'  name  and  to  ki$  u$e%  to  do  oer- 
tain  apectdc  aeta  (aad  amongst 
othefs,  fx>  mUne  biMs,  drc),  and 
generally  to  act  for  htro^  as  he 
might  do  if  he  were  prresaiit ;  and 
hj  the  second,  authority  was 
given  **  for  him'  and  on  his  be- 
half, to  accept  bills  drawn  on  him 
by  his  agenu  ar  covrespottdents.'' 
C.  D.,  one  of  A.  B.*%  partners 
' (and  who  aofied as  hlaacent^,  in 
order  to  raise  money  fer  pay- 
ment of  the  creditora  of  the  joint 
ooneem,  drcMr  «  bill,  which  the 
attorney  accepted  in  A*  B*b 
name'6^/»ro0arahbfr.  in  an  ac- 
tion against  A.  B*  by  the.ladoiaee 
of  ilie  bAI :  Held,  first,  that  the 
right  flf  the  indoraee  depended 
upon  the  authority  gii^n  to  the 
attorney;  secondly,  that  the 
powers  applied  only  to  A*  B.'s 
individaal,  and  not  to  his  part- 
nershipaflbirs?  thirdly,  that  the 
apeeial  pow«^  to  aeeept  extended 
only  to  biiJs  drawn  by  an  agent 
In  that  oapaoity,  and  that  CL  Z>. 
did  not  dra#  the  bill  rn  question 
aa  agent,  bat  as  partner;  and 
lastly,  that  the  geneml  w^ordg  in 

the 
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•  to  IHI  Mn«tiii^d«t  ittrg«^  hixVBB 
givittg*  general   ||o«ier« 'lbr«the 

-  carrying  int^  elfeot  >thft  lipeeial 
purpoies  ft^  whi<ili  'ihejr  wfere 
givAi.  Jk^MMPM^  tmd'4Hhifi'  ▼. 
Mmt^^i  !r«S(P.4^    Ri^S78 

^  Whemtrbnikefr/Mviiig«obe|ked 
•MU»  foi^  M»  prinotpal  -  ok  ^e^e- 
«hiricy  of  gUidt^  •ttofr  in  hk  haiVdsy 
p(M^^'th»gMd8  wtthi«p«r9on 
m\m  had  4tMoe'«f  nbeiigMty, 
bAt  did  Mt  inibnii  tb6  <pi&cipal 
Of  thU' UMlisa^tioH :   Heidi  l£at 

•  iiwltr  iille)6  (S^.4.'<tf.M.  «,sd;  the 
-br#lMt  'lUHild  (Ally  'trttufitsrvttch 
'  vi^-tts  lie  >h»dv  <^liidli>*WM  a 

'^  tight  l^  be  4iid0MM)«6ed  ag&st 
•the  bDlsHrliioh  be  bad  aicoc^t^, 

«  and  that  the'  pviocipal  having  ea- 
tisfied  thoM  Mlta*  was 'entitled 

» •  lo  -have  back  his  goods  from 
the  pawnee  without  paying  the 
amount  lor  ^whjqk  they  were 
pledged.    Fletcher  v.  Heath  and 

'   Otkersy  ilfk8€?^4.  5lV 

An  act  Ho^  making  a  navigable  canal, 

•  provided  thit  the  ehares  wer^  to 
"  b«dweiffed'perM>nAle8tdte,andte 

be  transmissible  as*  such*  The 
Cftnaljpttiftsed 'through  parishes  in 
the  mfk:^&6t  of  Worees^ei^  and 
•other  patisbes  in  the  di^dcese  of 
Z^k^^/^  add  Ctpoemtrv.  The 
trahsft^r^ 'of  shanks  in  t^he*  canal 
^  were'filed  lat  the  pubiro  dlH^  of 
the  comps^  In  cbsp  dlooesci  of 
LUdhJkkt  ^nd  4>^vetUr^y  where 
the  dividends  were  also  paid^  and 
^  biyoker  of'  account  kepi  t  Held, 
'  that  forthe'pui^s^^  of  pvobttte, 
the  right  of  a  shareholaer  to  a 
aWe  ^  the  profits,!  bfifg  ipf p. 
sonal  property*,  mi^ht  be  con- 
sidered as  locally  situate  in  the 
diocese  of  Litehfietd  ftrid  Co- 
sentry  f  ^d  *  that  a  probate 
granted  by  the  C0hsiM)6rM  'ccurt 


.M 
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'•  '"pflgiBi'.'soe. is3.62^.  ■■ 
'rate. 

'See  AisuMPstT,  1.    JosnecB;  2. 

..    Vip-t'"'-'  '■'■    \ 
Set  Htiom  CwssftJMh^  '  > 

.     ButteoF coujjLT. : ' 

Pagfe  646. 

:.•■..-    .1 

SELECT  VESTRY. 

A  custom  that  there  shall  be  a  se- 
lect vestry  of  an  Jpdefinite  num- 
ber of  persons  continued  by  elqcr 
'  trdm  or  hfew  mfembershrade' by 
'  itself,  and  not  by  the  parWiibn- 
e<^,  iWftlid'in  law; 

Seniblc;  Utat  H'txilttSt  be  Ipart 
of  such  custom  that  there  should 
always  bc^  a  retoonalbfe  ifMAer, 
^nd  that  the  r^ohabfcri^ss'  of 
the  number  ti^st  be  decMed  with 
tiefWetiec  to  king  eslabliiAied 
usage,  and  to'  th^  po^uiiittdn  of 
the  parish,  such  a  custom  having 
existed  from  time  immemorial  in 
a  parish. 

lit  the  year  >8e2,  by  a  Acuity 
Ig^tfntcd  l^  die  bi^hop'of  I^oiufen, 

forty- 


SETP-CBFEi 


SETTLBM£VT.        809 


tb^  ^uc•r^  aid  .dbarApai4«ii8, 
-WQif^'tamed  as  tbe  aeleet  rV0Hry» 
and  that  number  was  to  be  kept 
up  fc^yi  el^tiiHi^i  X  ta  b^ ,  w4e  by 
ten  at  least  of  those  forty-nine^ 
toget))er  with  'the  '  vieaV  '  and 
churchwardens.  In  the  year  1 67S> 
this  numben  of 'teiD  tf%Af  by  an- 
other f^cul^y,  reduced  te^  seven^ 
and  these  faculties  were  acted 
upon  ever  afterwards.  Ten  out 
of  th^  Iburiieea  vestfy-tnen,  ex- 
clusive of  the  vicar  aad  church- 
wardens, who  were  present  at  the 
vestry  holden  next  before  the 
promulgation  of  tlie  first  faculty, 
were  part>«f  tile  forty-nine  named 
in  that  faculty :  Held,  that  as  the 
vestry  appointed  by  the  faculty, 
and  since  continued,  Was  not  in- 
consiflUent  with  the  vestry '  previ  - 
ously  existing  by  the  custom,  the 
custom  was  oot  destroyed  by  the 
parish  having  accepted  the  fa- 
culty, aod  a^ted  upon  ix  ever 
since,  the  faculty  not  being  bind- 
ing ii)  law,  and  the  vestry  having 
powel*  at  any  time  to  depart  from 
its  directiqns*  Gaiding  v.  JVnii, 
//.8&9G.4.  Page  765 

SESSIONS. 
See  AsauMPSiv. 

The5K5.3.  c84.,  which  enacted 
that  the  jMichadmas  quarter  aes- 
sions  shall  be  bolden  ^n  the  week 
next  after  the  Utb  of  Oaqber,  is 

..  njere^  directory^  and  ijl^q^ejses. 

^ioQ3  may*  nptwithst^anding.  tliat 

,  ^actjueot,.  be  legally,  holden  at 

.anothei;  .|ime. .   Th  JCing,  v,  ^he 

Justices,  of  th^  Baroi^h  qf  J^d- 

•    SET-OFF. 

A.  was  eioployed  as  jBt^^re-^keeper 
.  by  £.  and  C*,  vkUq  were  joint 


jwftdMniurfmiir'ai'^nMM^  #od  he 

.   wo«  aittfatfrisftcl  ta  draw  bilU  on 

,  tjS.ifor  iwioeii  laid^mttpn  aooount 

•i.^<  the  i mining  comp^ao^*     the 

•J  •  bUIs.^tif e  discounted  by  a  banker, 

'  and  the.  paynen^^irf'  them,  was 

^  gi«ir04teaid.Xp-hiQi  by  A  and  C. 

.   jB.  bavtPg  been  lirrested>  Ah  k^ 

.  )«rd0r  Ao  provide  Aindl  laprOQ<|re 

^  £h$  di^ckarge,  dr^vcMi.  B*  %  .bill, 

.    piwp«rtiD9 1»  l»-  00  qfocoMal,  of 

tJMMftifiitig  Q9iiipaii»jfw  Xbe  backer 

ditfoo^nted  th«lAU>'«id  poUJ^fbe 

•  .amaaotitotA*  &wmaft0rwiird8 

compelliBd  to.lako upflbeiaiiiMin 

.  ,ooiiseqriieQce4>f  higgttar«i^y«.  In 

,.  aa-aQiioni,brati^tliy^.  against 

JB'  and  (7»  tor  his  ^ala^y,  it  was 

beldi  tbal  C.  €0^Id  A^t^et^off  ^e 

.  amoun/B  *of  Ahe  biU*     Jonet  v. 

Iteming  nnd  Jon^  T>  8  G.  4. 

P«gaS17 

SETTLENfENT. 

!•   The  wife  of  an  hUhman  who 
has  no  settlement  in  England^ 
may,  if  deserted  by  him,  be  re- 
moved to  her  maiden  settlement. 
The  King  v.  The  InhaikanU  tf 
Couinghamj  Af .  a  G.  4<         615 
2»    Where  an    examination  of  a 
foldierj,. taken  beibreXwP>nH|gis- 
trabesy.  was  tendered  in  cuvicleiice 
to  prove  his  set|lemenl>ibutUdid 
not  appear  by  tbe. examination 
itself,  or  by  other  proof,  tliat  the 
.  #oJdier,  at  tbe.tjme'wbea.he.waB 
.. ,  e;M«iained»>w|ui,  qiwrlensd  in  ^the 
,    place  wiie^ e  the  justicea  bad  .ju-  ^ 
^   Msdictioa ;  Held,  that  it  was\not 
,  admissibl4ik  ;  The  ^ JCing  v..  The 
!,  Jnfiabii^nts  iif.AU  Saint^,  Sonth- 
.    fifnpi9fh'H^8>AS^G^.i'^        785 

'  '     '     '       ■  ship.  ' 

h  Tl|e-$6  G-S.  c- J?9^<.lj,recUed, 
,tbat  toe  salutary  provisiooift  en- 
.    acted  by  the  43  ElU.  were  fre- 
quently 


8M 


SBTll^BMEMT: 


qumitif  0vid«d4fi  th^'bMiA^  out 
of  poor  cMdvev,  «nd'thfti  tfie 
preiiiraRi  of  appf^ntioei^tp  l^as 
ckodettiiioly  prdvMed  by  parish 
officers,  who  were  thu»  enable 
to  bind  out  poor  children  with- 
out the  sanction  ^  justices  t^f -the 
peace  rand  then  eoacted,  "That 
no  indenture  of  apprenticeship, 
bf  n»ftson'<i^  which  anjr  expenc^ 
whatever  shall,  at  any  tfmc  be 
iificurred  by  th^  i^ubflc  parochial 
fon^,  shall  be  yalid  avyd  effi^tuial, 
unless  approved  of  hf  two  Jus- 
tices of  the  peace  under  their 
hajii4a  and  ie&hy  aoeording  to  the 
provisions  of  the  said  act,  and  of 
thi^  act :"  IMd,  that  in  order  to 
inatre  an  indenture,  by  reason  of 
which  any  expense  had  been  in- 
curred by  the  pubHe  parochial 
ibtids,  vaiid  and  elBsctuai,  the 
approval  of  two  justices  shonld 
be  under  their  hands  and  sealsy 
and  that  such  an  indenture,  ap- 
proved of  by  two  justices  under 
their  hands  onit/y  was  void,  and 
not  voidable,  and  that  no  settle- 
ment  was  gained  by  serving  under 

■  it.  The  King  v.  The  InhabiMnU 
ofSioke  Damerel,  M.  8  G.  4, 

Page  568 

fc  It  waa  proved  by  a  pauper  that 
he  had  been  bound  apprentice 
twenty-three  years  ago  to  A,  B. ; 
that  indentures  were  signed  and 
-Milled,  and  that  he  served  seten 
years,  and  that  A.  B.  had  the 
indentares ;  that  when  the  ap- 
prenticeship expired,  the  pauper 
asked  A.  S.  for  the  indentures, 
and  he  said  the  parish  officers 
had  them:  Held,  that  the  de- 
clarations of  '^.  B.,  who  ttright 
have  been  called  as  a  witness, 
were  net  admissible  in  evidence, 
and  that  parol  evidence  of  the 
contents  was  not  admissible.  The 
King  V.  The  InhMianOk  ofDtnio, 
Af.  8G.4S  '^      «20 


SETTLfik^N^ — '^  Birth.. 

Apw)ier  irst  Daeelltotisd  Mntiielf 
in  the  wwkteow^  of  tlld^psrM  of 

•  A.^  wQien  he  vaa  abtMit^folRoyelirs 
of  age.  iie  reonibed'^  there  •  till 
liewias  thirteea  ealbtMeeh-y^ars 

'  ofage^  rHeafteeiitarda'ttMnrried, 
andiiived  in^anotlitr  ^fishf  but 
tt4ien  out  eP  worky  ihe  rettti^oed 

-  on  tw>D*c|iderena>ooeflBiotli  M  'fhe 
":  panofarof  Lilx'r^aiM  w  iNrronU^re- 

-  fiieved'by  dria  offioersiiof^iiiBtipa- 

•  nsh,  but  iceoeivddtitiioney^  n^m 
thlnki'td  ^ouMe  b&tvi«d' fecota^to 
the  parish  whert.^eliVedJ  ^19le 
.Asflflfii<Mis\  'lia*ing:v  &aM  '  «»h4r  he 

«'  #aa  >t«>t  settled  in  the  parish 
of  A,y  the   court  alfirmed  their 

d^ciskm,  '. '\  X  r :  •  J  Y\\ ."« > 

The  ftict  of  the  pauper's,  re- 

nieirtbteriog''hIhJ«erf<^i*Hen  4ba^ 

'  yfeart  Af'age  ivi  tfce':  jjfartsh  ^O^M., 

"  fi  nb  e^enfeethai  h0  Wi^'bom 

tfi^re/  714^  Itfe^  W  ?*ir  /aAfl. 

SETTLEMENT  -rr^^.'iGni*:^ 

A  parish  certfflcate  daked'the  ^ttf  of 
Septeinber  J758,  puit^orte^y  in  the 
body  of  it,  to  have^en  granted 
to  a  pauper  and  hia  femily  by  two 
churchwardens  arid  two  over- 
seers. It  was  signed  and  sealed 
by  two  overseers    and  by  one 

*  churchwarden  only.  1pi6  church- 
wardens for  the  year  1758  were 
nominated  at  Eastef^  and  were 
proved  to  have  been  sworn  into 
office  on  the  15th  of  September 
at  the  visitation.  But  there  was 
rio'direct  evidence  of  their  having 
b^en  sfworn  Into  office,  before  that 

.    time.  'The  certifying  {^ari^h  ajfter 

the  date  pf  th^  certificate  \ha4 

firj^qaeAtty   relieved   the  paiiner 

'and  diffefeiit    niembeirs*  bf  liis 


SBTTtBIfBNT. 


MS 


family,  while  thej  were  reading 

in  other  parisbes :  Hel49  tbat  in 

favotif  of  such  an  ancient  certi- 

t  <  Aomt,  which  had  been  traated  bf 

I  the  «(rtiiyiag  pwrifhai  valid,  the 

>  C^ufii  would:  prtBiiifae  lihat  *the 

I  cbtirffbwiMrd0n*iii4iG axecttftedthe 

<•  oertifififtleoilraa  Mnnai  foefere  he 

'.MecNMteditraoA tliidiiefore  diait  it 

t.  waH^di^f  eoteooted  bj  .hha- as 

i  ^Aur^wdrdteo  Hald^ -seooildly, 

•I  tihat  ibe;.4i]ioouaiott*by  tiMfttover- 

.'.a^niqnMl  ape  tdbMrdbwardan  was 

f  «n:  eneoiitieB  hy  lihie  nohijor  part 

r,.. of  the  .ohurebwarden$iati4>DTer- 

,    sefM  wilUmthA  sMute  8ift9/fi  3. 

.;.  .■•;   'i!i    ..  i-Fage67S 


SETTLEMENT  —  by  Estate. 

\^  A  pito  by  xnarrjing,  a  woman 
J  whp  wa$,a  yearly,  tenaoj^  of  pfe- 

,  'xxfisf^  ,unie^  ft^e,?Aitkual  v;»lue  of 
lOf.  held  to  gajn.a  settlement. 
Th  King  Y.  Xfe  in^a&i^aii^i.  of 

/  yiy<f jynAflnarw,  IT.  8  G.  4,     238 

2.  A  woman  seised  of  a  messuage, 
&c.  in  the  parish  of  A.f  as  tenant 
In  oomnjon  with' her  thr^e  sistefs, 

.^  m^rriedf  ai^  resided  for  some 
year^  with  her  luisband  in  the 

.'  parish  of  JS.,  where  he  was  legally 

'  settled.  The  Inisband  was  trans- 
ported,, and  the  wife  some  time 
afterward^  went  with  her  daugh- 
ter tp  live  in  the  messuage  in  A.t 
In  which  onp  oC  her  sisters  re- 
sided i  Held,  that  slie  was  irre- 
mo^abfe;  and  the  sessions  hav- 
ing  quashed  an  prder  fen^iovlng 
her  aod  her  daughter,  it  was 
presuipe^  .that    the  latter  was 

^   within  the,  age  of  nurture,  and 

■    therefore  irremovable.  The  K^ing 

V.  The  Inhabitants  qf.Brt^^glont 

9*  The  sum  paid  by  the  purchaser 
of  li  copyhold,  e^^a^e  to  his  ^t- 
.tpr^ey' for  the  surrender.  Is  no 


par*  of  the  contidnettian  for  the 
purchase  witUik  At  mMning  of 
the  atatttte  9 fi.l.  04 7. s, 6*  The 
Kingr.  Th€  JnHabUanU  ^  Cfit- 
ti$^m,  Jkf.  8  G.  4v       Page  603 

SETTLEMENT  — iy  Hiring  and 
Service. 

U  Upon  ^  special  caaey  the  c4Ei«rt 

..of  quarter  se»8ieo»  found  thai  a 
pAuper  hired  himaelf  aa  ostlejr  to 
an  iankeeper;  that  no  eac«ieat  or 

.  wagea  weregifieDi  but  he  wm  to 
have  what  he  could  gel  as  ostler ; 
and  he  lodged  and  bpasded  in 
bis  ma«ter'a  house;  and  that 
either    the    maslpr  or   aervant 

:  night  have  determioed  the  aer- 
vice  when  they  pleaaed :  it  was 
held,  that,  upon  thia  findii^gpthis 
•latter  stipulation  aaus(  be  tiaken 
to  have  been  part  of  the  con- 
tract between  the  pariiesA  aad, 
consequently»  that  there  was  not 
any  general  or  yearly  hiring,  and 
that  no  settlement  was  gained 
by  serving  under  it.  The  King 
y«  The  JnhabUante  of  Great 
Bowieu^TSG.^.  249 

2.  A  pauper  was  hired  by  the  oom- 
mandiag  officer  of  a  Uoyal  Mili- 
tary College,  to  act  «s  a  servant 
in  that  establishment.  By  the 
terms  of  the  hiring  he  wM  to 
obey  all  ordars  of  the  offioeM  of 
the  institution,  and  to  be  allowed 
weekly  .wages ;  and  if  he  wished 
to  quit  th^  Qoilege  he  was  to 
giye  ope  mpnth'a  notice,  but 
sbeuld  the  college  be  dissatisfied 

\  with  hi&  conduct,  it  retained  the 
power  of  dismissing  him  at  a 

.  moment's  notice  i  Held,  first, 
that  this  was  a  good  hiring  for 
a  yea^y  although  either  party 
might  determine  it  before  the 
expiration  of  the  year  s  secondly, 
tbat  a  settlement  waa  ^ioe4  by 
f  uch  hiring,  although  A  waa.  not 
to  a  private  person,  tho  statute 


896 


SETTLEMENT. 


S  tV.S^M'  c.  11.  *.  7.  only  re- 
-  qpfring  a  iawftri  fchinp  ana  t  Iffer- 

'  Tice  under  h.  T^e  King  r.  The 
r .  Inhabitants  of  Sandhunt^  Af, 
'  SO.A.  Page  557 

S.  The  statute  29  Ctir. %  c.l,  s: 5. 
'  enacts,  that  tio  trade^maTi,  atti- 
'  ficer,  workman,  labourer,  or  aiiy 
persoii  whatsoever,  sha)!  do  or 
'  *eterciSe  any  worldly  labour;  fiusi- 

Mhess,  oi:  worlr  of  th^  ordtUfry 

*  calling  xm  the  Lord'*  day,  wid 
subjects  parties  offending  to  a  pe- 
naltjT :  liMilMMUHm^te  only 
prohibits    Jabour,    business,    or 

'  work  done  in  tSre-  ^onfiie  of  a 
'  man'it  ordinary  caiifng,-and,tiifefe- 
fore,  that  a  contract  of' hiring 
made  on  a  Sunday  h^ftwterr  a 
farmer  and  a  labourer  for  a  jrHIr, 
was  valid,  and  that  "a  sertfee 
under  it  confettcfd  a  settlemeiit. 
The  King  v.  The  Inhatffytrm  i>f 
Whiinash,  M.9G.4f.  596 

JBETTLJEMENT-r  Jy  ParejUag^. ' 

A  pauper  twenty  years  ^  l^e, 
wtiose  father  was  settled  in  the 
parish  of  Ah^  contracted  to  serve 
the  obtain  of  a  ship  two  sum- 
mers and  a  winten  He  continued 
in  the  service  until  he  attained 
twenty*one  years  of  age,  but 
before  that  time  his  faUifcr  ac- 
quired a  settlement  in  another 

•  paHsfa :  Held*  that  the  pauper 
was  not  emancipated  before  ,he 

.  attained  tlie  age  of  twenty >one> 
'•.and,  consequently,  that  his  settle- 
ment followed  that  of  his  father. 
The  King  v.  The  InhahUanU  of 
Lytchet  Mahw&r^  T.  8  G.  ♦. 

SETTLEMENT  — 4jf  Payment. of 
Parochial  Taxes* 

Tlic  being  charged  with  and  pft5^fhg 
parochial  taxes  did  not  befiire 
the  statute  6G.,^.  e.SI,,  s.  2.  cdn- 


fer  any  aettJeiaeDt  until  the  ptrtr 

'^"stptotf  'nwEt  'TfiSRliefr^P^ittfib  "vie 
parfch  fiflfrty  dayr-Aer^h^^ipMl 
hikn  so  tmr^,-  aii^'fliieif ilbst 

i      quire  a  settleinent  by  reason  of 

^or,  any  tenm^^ jncvu^i^ur 
I  a  certain  de»cnpmMi ;  and,  there- 
fore, ^^^f  fMNhjl*^  rented 
a  tenemeht  insonctefSt  to  confer 
a  settlement  under  the  6  G.  4.9 
and  in  reBiKl^lfUmf  had  been 
rated,  and  paid 
^by  hadnotf^eMl 

"  such  rating  aifl     ^^ ^ 

t)ays  before  th^*'ftMlp)f  tT'tie 
6  G;4.,  ic  Watfiiprfd^eMit^ltar  Kd 
i^ot  thereby  tLtdtWe  iMT ^MMe- 
Went.    The  Krtg^.'ne^Mtm^ 

ir  In  Dectmhtr  Xms,  m  hou^e  #att 
hited  at  Mrnify  gnhi*  ,is  n  vr4f, 
the?  rem  !o  bp  \^:\  ^d 

cither  fftndftinl  or  :...,.  :  .  he 
nt   liberty  to  dt^tcrmlnc  tht    tc* 


Mil 

0W4^ 


a 


nancy  at   ihir^ 
from   my  qn  1  l 

th^t  this  WfLS  a  rt  : 

nicnf  for  out?  vrfv 
(he  meatiing  of  ifii   ^  ; 
f-57. ;  and  thnt  Mh   f. 
ing  occupied  thr 
tbe    rent    for    .1 

o  n  ijt  6/  /  lentfn  r>  keeaiiJ,  M  -  H  fi\  4 

«S1 
!  2^  Wh«rc  *  pauper  bc^r^ft  firlr  !j!fvd 

^  u  hon^e  :t5J  li 

'  year,  at  the  rent  of  10^^  and 
"'occt^fea  tl^1W*'H»%4lr,^lWTOie 
>  whole  rent i^aat>«l8>#^fll#-«lMl. 

Hem,'fWWnl,tt^1fti  (IfeMii^gWflfed 
\  '  K  8H«(t^ni«m  tn  Ma^m^mlMc^ 

I  ■'^ 


Hie 


(KFAlfi\ 


a»T 


.      C4KAU 


Iht  init    of  A 

Um 

flf  a  lMiilunipt»  wUch  the 

*,  Ibe  Court 
«tmd  lilt  fcliia  ^  the  tot 
fiKaa«4tttal  the  thecUF  ikoidd  be 
■Bitueimfinil  The  oiiigMCT  of 
Ae  bentoupt  imheh  «w>  eewai 
ned  Bot  in  their  dumctcr  of  et- 
iigBeevi  bwM^t  tretj^  i««iaet 
"^  -  -^  "riff  Md  tteeiUiOD  crediter 


Ck  teiiiog  Ae  goods,  whieh  ooB' 
pited  of  the  ato^  on  a  fan^, 
wfaifsb  bad  belonged  to  the  benk- 

'  fil^     On  the  vmag  of  tbe 
gomeMiiaion  the  afsignees  toolc 

.MtfOiHon  of  the  farm,  maiMged 

.  ft  ^  t^  ben^t  of  the  creditora, 
tupA  na'fhfig^  additional  stodc 
«m1  wooing  utensils;  and  they 
had  eootmued  in  possession  se- 
yeral  months  before  the  goods 
vreie  seised  bj  the  sheiiff  under 

,  the  fieri  fiwaas.  The  Court  le- 
Ibsed  tostoy  the  prooaedingji  m 
the  iotion  of  trfsgass.  Benrn^ 
'  §m4  Oilm$  V.  FawhroAmr 


jipMS  §a^  c/iasrs  v.  jfa$rora 


itn 


efettesBesr  in  the  name  of  C.  jr^ 
and  jttdgineBt  was  entered  19^ 
auJ  afim  isensfl  ^simt  ms 
bj  thU^  Mse:  HeU,  that  thia 
wv  fight,  Md  thitf  the 
VokVIL 


^•^^^  ^^^ww^^**  w^^  ^3^^^Wpa4e^s  m^t^     ^^wl^Wv 

iciS^oter,  M.SG.i.  Bige486 
fi  In  an  action  of  trover  against 
the  sheriff  for  goods  taken  in 
eKOcntioii,  it  is  auftdent  for  the 
fdaiatiff  to  gi^e  in  evideiM^  the 
warrant  issued  by  the  uncter- 
sh^ff  under  tbe  sbepnTs  seal  of 
oA^  and  be  is  ni^  bound  to 

JdE.$6.4.  mn^^y 

flHIPOWliSR. 

mMBe  Ah  the  managing  owMf  of 
a  ahip,  aMil«aged  his  share  to 
B.9  TOO  fNTQcured  the  trimsfer  to 
be  dabr  indoesed  on  ^e  cerMfi* 
eate  of  ro^stry.  but  ilf  c^pistinued 
in  tbe  management  as  b^ere»  .fnd 
£•  did  not  take  possession  or 
isterftioe  in  the  couoerns  of  jthe 
ah^:  Held,  that  he  was  nptlisjble 
for  repairs  and  necessaries  done 
and  supplied  in  pur^i^ance  of  il/a 
orders.  Briggs  y.  VKiUimau  ant 
(Mkers,T.SG.4t.  80 

80LDIEB. 


GTA6B  COACi;^. 

The  statuteil  S  Car.  1.  c.  I.  and 
89  Car ^2*  e.  7*  do  not  make  it 
illegal  for  stage  coaches  to  tr«?d 
on  the  Lord's  d«jr.  Saniiman  v. 
J^reodl,  7*B6.^  9fi 

KTAlff. 

1.  Vtetenpasigrdeclaied  upon  two 
mttenagmsneotStby  the  second 
of  whidi  variations  were  foade  in 
«^  finrt,  and  there  were  also 
,i6Mau  u|Mip  oapdii  siVfratelf  i  «nd 
it  appeared,  when  tho  jnstru* 
nents  were  produced  in  e? ioenco 
)^y  the  plaintiff,  that  Ae  tot  onlf 
8M  waa 


/ 


S9S 


6iAViP: 


S0tt!nBX6E. 


was  stamped  r  Held,  that  the 
second  couM  tkbt  be  read  in  evi- 
dence'to  sapport  the  plaintiff's 
case,  but  might  'he  looked  at  in 
order  to  ascertain  whether  the 
first  was  alserad  t(7itt;  and  that, 
therefore,  the  plaintiff  could  not 

''  exclude  the  second  agteefoieDft 

' '  and  proceed  '  upoit  the '  conkits 
setting  out  the  first  only.    B^ed 

;  y.Deere,T.6G.4f.       Pageisi 

2.  Where  an  agreement  referred  to 

'  a  clause  in  a  fbrmer  a0;*eement, 
and  provided  that  it  sTiouM  ex- 

^  tend  to  the  new  agreement  as  if 
it  had  been  repeated  therein : 

*/  Held,  that  the  clause  referred  to 
could  not  be  considered  as  an- 
nexed to  thd  new  agreement  so 

'  as  to  make  an  additional  stamp 
necessary,  on  the  ground  of  the 

'  Agreement  with  the  clause  con- 
taining more  than  lO^Q  words. 
Attwood  V.  Small  and  Others^ 
M.SG.Af.  390 

"S.  Where  an  inclosure  act  gave  the  ! 
commissioners  power  to  award 
lands  in  exchange  for  others  in 
an  adjoining  parish,  and  also  to 
award  lands  to  those  who  bought  I 
them  of  persons  entitled  to  allot-  | 
ments:   Held,   that  they  might 
award  lands  given  in  exchange, 
partly  for  other  lands  and  partly 
^.  tor  money,  and  that  the  award 

,    need  not  h^ive  an  ad '  valorem 

§tam'p  upon  the  money  consider- 

\  ation.     hoe  dem.  Lord  Sitffield 

\    v.  Preston^  TV/.  8  G.  4.    I^agc  $92 

4.  Articles  of  agreement,  wliereby 
one  party  agreed  to  pay  the  otber 
a  fixed    salary,  $iid  the  other 

^    agreed  not  to  set  up  a  chen\l^t> 

'    shop  within  a  certain  distance, 

and  the'  parties  were  muiuilly 

'  bound  in  a  penalty  of'6'bof.  to 
•  '  perform  the  agreeftient:  Held  to 

'  reqiiire  a  stamp  df  1/.  J'5^.  J{f(pin' 
"'  iev  V.  Stephenson^  JSf.S'O.^'    , 

y  *' '    ' ■    '  .,.' "'  '"*oi 

fc  *Wlier6'i  parpi  agreement  Was 


made  between  A.  and  JB.,  that 
the  former  ^)iOq14'  let»  and  the 
latter  ^e  certain  preoaiaes  upon 
the  tcnttg  and  coddieibns  con- 
tained in  a  lease  of  the  same 
gemisej  |f(iMif4  \^,A.  to  C.: 
Held,  that  m  an  action  by  A, 
ags^at  JS.'htr  reat /^snAi.na^ 
'   rtpaiii,  the  ieBom  oonM^  nuiibe 
'.  reid  ib*  cnodonpe  .Unless - 4ily 
stamped. .   mmr  ▼.  Bomr,'H. 
"  S4i90.^.  VmgeiSS 

64  In  «■  'action  .far. not  lietaiedng 
bills'  debited  with  detedint, 
:    tbe   UkHring 

*'   1B0I9UUUUD  I 

■    taii>«nsliddle^i 

.'  evidence  t  **l  kmm.  in  a^^bnds 
three  biMs  ^idiidi  emoiiiit  to 
l^BOL  Ite  €k2i,  mhUb^  I  knm  to 

'    got  4iecoiiiited"*  iobB»oftde- 

^SUNDAY.   • 
See  SxAQU  C94^mm^  •.,,! 

The  statute  . 29  Car. ^,c.i.  iS. 
enacts,  that,  no  tradesmaui  arti- 
ficer, workman,  labour^^  (^^y 
person  whatsoever, .  shall  dp.  or 
.exercise    any    worldly   lab(i|ur, 

.    busine^^.  or  work  of  their  ordi- 

..   nary  calling  on.  the.  Lord's ^y, 

.^  and  subjects  parties ^eedii^  to 
a  penalty  :  Held,  that'this  statute 
only  prohibits  labour,  business 
or  work  dpoe.in.tlfte  course  of 
a  man's'  orainary  calling ;   and, 

.  i-  Jli^fbve^  .^lat  M  c#9^«rac(.<'f  ^ 

ing  nuide  on  1^  ;Slsm%. between  a 

farmer  and  a  labourer  for  a  year 

'  wto7  vaUdl  «tei  jAat  <».  owfitfe 

-i  ;tuider  iit,boaftnGe4  AatftUmilnt. 

r  .^i^'  Ki^pjr.  iThe.ItfkeiUmtM  ^ 

'-■•  ■•';';StmVEt!CHl;'-"-  ,;' 

^ffHlGHWAT^i. 

TOIX& 


TW)y?». 


v» 


£»li  ;^:ifi  r-H  TOULS;ijf.    t  -j.-i 
oitu  *   •....'.      ..,    '    :i    ■•    •     •    t 

ilwiattftaaf  ;MnJiam>»it)directiedt-lbat 
^u  ABTcdmmwwionafe,  ,<to  thfrwi^or 
yti|lBrfe:doriitheaii#nainaibkd  ai  itny 
A\]neelidj^  vnoi^/iiMSng.IiBftiiilkan 
I  \:Mttetat  mighty  b^  n^'iii^g  ttoder 
^iiUnEif  Jiandi,  iqlpMiiib  ji>tnM8iiferTi 
,jfilicU^;AhabaQ  UppaiMkiDeQiirf  a 
'  itrennfeE.ii9BedJ>y«i.iin|oat)i  of 


»x*  ata-BB^tiDgrwat  sattiriaad  Ibat 
e.  itJbaed  notbeaigned  faylUnoen. 
M*    :.Th8:8ct  di»oiecliai:aoriaa»  to 
C'j  be  hrougbl.  m.tbe  Mane  of  the 
lEeaaimr^    Aa  order  vaa  made 
'  l:^  Ibe  camiiiiMioiiara,  .ibat  an 
^  action  should  be  breughllo re- 
cover certain  rates.    At  the  time 
when  this.orjcier  wqa  made  A.  was 
treasurer,  but  when  the  action 
was -^ODmarented  M  was   trea- 
sury :  Held,  that  the  latter  had 
•*  autiiority  to  prosecute  the  action 
y '  in  his  name  for  the  benefit  of  the 
'^  T5otnmfe$ioners,  and  was  entitled 
*J' to'  reeover  the  rates  doe  to  the 
<•  commissioners  b6fbre  he  wa*  ap- 
"  jjbihted"  treasurer.    Cartist.  The 
*'  Prtiprietori  of  the  Kent  Water 
''   Works;T:SG.4.     *    Puge  Sl4 


V  '    '  TttESPASS.-;  '    ' 

'»*^-' '        I  '        '       11  ii    ....1-  * 

:A>  {Mrty^  hHvitig  ilifae  legale  titlv  to 

^  <kKid,  'having  enMved,  tnayijooin- 

'^'i  tti»  tvetpbsa  k^qit  A  pfetoon 

.   wrongful^  kv  possaiaBBii'  at  the 

time  of  entry,  and  continuing 

in   such   ppssespifft  afterwards. 

Butcher  v.  Butcher,  M.  8  G.4.  • 

^  ;        ^  '-.  399 


.1.       r'     [  ,'.-    ^  TKI|Al4«r  .  .     .       > 

. ,  ,,       .  .y^tf  .Costs,  1. 

.1  ,.;  '.-,.    •TBoVBfiii *■ 

1'.,-      .   .  ........... 

jlr  4*  .agreed  wii^  ^^  to  makf  a 
'*r»p/Q? ft. aiiVen pifce.,  .^hf  body 
,  .^the  gig  and  wheels  weiie,  .se» 
I  .iecte4  by  j&>,  apd  4«  promif  e4  to 
,.  deKvei:^it  ,in  a  few  days- , /The 
..  full,  price  .wa^.  paidi  Before  It 
.  .yr^  finished  it  was  seized. by 
i;  the  sheiriff  under  a  fi.  &•  issued 
.  ,. against  4^  The  gig  was;  after- 
.  .  warda  finished  and  d^livjer^  to 
..J^.witli  die  assent  of  the  jiidg- 
. .  ment  creditor.  The  sheriff  af)er- 
.  .wards  retook  it  to  secure  his 
^  poundage  :  Held,  that  he  had  no 
,  right  to  do  so,  and  th^t  B,  might 
:   maintain  trover  for  the  gig. 

Query,  Whether  the  property 
in  the  gig  vested  in  the  pur- 
chaser bewe  delivery.     Ggode 
v.  Langlejf  and  Others^  T.  8  G.  4. 
.  Page  26 
%   The  assignees  of  a  bankrupt 
t,  having  once  affirmed  the  acts  of 
,  a  person  who  wrongfully  sold  the 
property  of  the  bankf  upt,  canpot 
afterwards  treat  him  i^  a  wrong- 
doer and  maintain  trover.  Brewer 
and  Another,  Assignees^  v.  Sj^r^ 
row,  7;  8  G.  4.  310 

3,  Where  a  verdict  in  trover  was 
obtained  in  vacation  against  a 
.    trader^  w^o,  ^or.  the  first  ^^  of 
^   the  nes^t  tern^  but  before  ^n^ji 
judgment  was   signej^,   became 
^    Dankrupt:  lleld^  Oiat  final  judg- 
^   ment  isigned  afterward^,  uurmg 
,1  the  same  term,  related  to  ttie^ first 
^   day  of  the  term^  and  that  the 
,  d^pt^thereby  created  wa^  .barred 
^,  b^  ,  the,  ^  bankrupt's,   certificate. 
Greeninay  and  Another  v^  jF^is^er, 

MfSGj.4Lf  '  "      ; '.  ^ 

4^  jt.  agreed  to  give  B.,  a  coaoh- 

...  m^er,  ^9P^i\%.?Jcoa<yi*.^  tp 

SM^  -  pay 


■^vmsKTunr 


.aMHMWWKMUPWWBlE^ 


:>rT 


pay  for  Haummfhy  foar  bOli  ol ' 
S5l  ^^ch  s  and  furU)^»  that  B 
thom&  Imve  at  AtS[&  upon  the 
coach  ontil  the  debt  was  dull 

rflfU#ti;iX^8^A^.Vthe,;Cf^   U 

«^eM»^  ja  "  ai^  !%5tian  /ot.'^^yfotei  • 
hrought  liji'  ^^^  al^mjoiiiijjatfix , 
that  mt  agreement  op'erated  as 
ttiere  Hc^nce,  from  A.  to  B, 
lake  tbr  Mdtf'irthe  bilb 

.^rablfi;Al)A)«te  n^  00^  ha^ 
>«aft  vested  in  the  ,#9aQ|i§i$tatni 
by  operation  of  law,  the  defendj- 
antjmrao^  j»ft|i$^djn  detaining 
h.  H6xt>es  ▼•  Ball,  M.  8  G.  4.    T 

In  an  action  of  trover  againsjt 

the  ,^t!ig  Jf^  SPPf^  ««^en  ik 
execution,  it  is  sqffictent  for  th^ 
plaintiff  Sd  gtVe  {id  evidence  th^ 
warrant  issued  by  the  undeij- 
iheriff  il|l<il|iftbrAeriiF's  seal  o|f 
ofic%  and  he  J«  ^cit  bound  tb 
proye\hewrit  Oibbinsr^PhiU^^  ^ 
M.3,a^,  ., 585  n,  (a). 


»)   Batlax 

oL 

ri?j30  ni  vi^q  oj  b^sBo  ( 

iioqit&ti(lalc(^($u^JHM|p  H 
Dilf>prMti^  itttilYnMM44tal  this 
ii}  eaUAildfbtf  FrttJor<iMllNllU  at 

iidMliiikMdbMdqklMMMb  per 


iSe^  Highway,  2. 

USURY. 

1.  Where  a  broker  carried  bills  to 
be  discounted^  and  allowed  to  the 
person  discatMUbiGdEeMSErfaYelr  1 
rate  of  51.  per  cent,  per  annum, 
and,  in  addition,  1/.  per  cent, 
on  the  amount  of  the  bills  to- 
wards the  payment  of  a  debt  due 
from  a  third  person,  but  which 
the  broker  thought  himself  bound 
in  honour  to  pay,  and  the  broker 
accounted  to  his  principals  for 
the  whole  amount  of  the  bills« 


minus  law^^oiBMi  andli^QMd 

.nobooj  (^ 


Sa- 
▼. 

4. 
490 
for 


1  i.Lt 

i  9]i^nctedof  t>e;fa>fffti^fWfc  and 

'  vlfl#ld^{llhai»'ifct  mkiHt^^'mm  be 
^1  >ftotaidasadf#ifilhfciipiin»iai  wo- 
Mi  orjjhef'itbtitealitCti^nifi^^  the 

H  t^  li  Jh4pI>(/,  JCif  fiM-eDhq  45S 

^^ere,    jn    ca*o   the   d^t^ratlon 
.,  ^  stated  til  at  plamtiff  (JeUveccd  a 
.'^*^  trunk   to    t!ie   defendant   to   be 
^j,jiut    into    a    cpacJi    at    ChaUr 
in    I  he    county   »f  Ch^ttttt    to 
.^,^^wit#  &t,  &c^  and  eafcly  carried 
^^  ,to  Shr€wskfir^^  ^qd  th;it' th rough 
^ '  Jefrndanf  s  neglfgena;  if  wa^  io«t ; 
.     and  U  apoeared  m  evidence  tliat 
the  trunk  was  delivured  to  U10 
defendant  at  the  city  of  Ckaitr, 
which  is  a  county  of  itself,  sepa- 
rate from  the  county  of  Gieater 
at  large,  but  within  its  ambit: 
Held,  that  this  was  not  a  material 

v^?5^?*^'W!P>0[^  ^^^  *®  declaiw 
ation  was  supported  by  the  eri- 
dence,  as  no  evidenod  was  given 
of  the  edsteoce  of  any  otiier 

Y.  JBooM,  7.8  G.  4.*  901 


VENDOR  AND  VENDEE. 
1.  Where  the  seller  of  goods  re- 


n£rfiflnYtdx<£Miaii^e  purchaser  an 
i^fsaid^fMoii^  Older 


-«^  pite9/lttHit]it4aliirr(iiidi3shoi 
O^A  f^fi!^)  ofiered  to  pay  in  cash 

^fi  'Mei^Mr^^>fidb^.:£Mia^lirtm  alf 

^K»^  ^a^lr'  tbi^  IbiU'^Mft  atevirardt 
19C  dUmiWired^li4tcohMMlMiMetht 

« 'tl':rf;a£freedJipirti'&ltbiiDdl^  gij 

-o.  i-tlM^  «iid#hiiaU  wm  «sl«cte4 

^  ^^Uivair^ititfttlbwdap^f^    Ikd  fii|l 

^-  ^  price  airad  ^{mULc^^B^h^  IT  was 

finished  it  was  seized  by  the  sheh 

rifF  under  js^^^  fa*,  issued  againait 

A*     im&  gig  V&s    afterwards 

finiivsd^  4wk  ^d^iviinBd  to  jB«, 

.    with  jthe  f^ent  of  the  judjm^mt 

'^'';"  creditor^;    The  shetiff  ^erwards 

^  /^'  iretpol;  it  to  secure  his  pbunaage: 

^f   1J64  4«d  :thlit '  fi^  midit  ibalntaih 
^^     trover' for  thi(  gig.'    "       * 
5^''^  '.ftiemWheAer 

•  ^ 'I  befcte defiTeiy. '  Gootfe V. jtani- 

:Jitirirr>  i-ii  :.<>:"  .*' c*'  ♦;.^^'?.<  Jfi 
Jfihoi'  fiT  f.  )(  n  .-■•;>/  ^•••:  Ij.i;  J  *')H 
-i*0';r-     •  <;   ;i-  It 

i^iijo  '/nr    A.    f^i»  !<''/!>   'iui  'io 

10!:  .i-.i)}^:!  ,^.H.a.v 


WSITiOEXRROR.  CiOfiOl 

*  to  glHrf  iitol  yd'^iflHWJBt  '^^^  v^^q 

'  ''iBtMl°'jddgni^ttt'  wifw  dflvrvS  npf 
,''-' '  and  B'ii.  ft.'Usoedt«tf}nst  lAn  by 
^"'  'tlifct4«nnes  l!d«,'fimt  twTwM 

-'"  Iroiuld  ^i»  dwcrte^    jRaiwiT. 

"■''■"Sidii!^', !».  *».*.'  '  ■,'•'  ■'■'  486 


Ji  ifii  *^  ;u. 


01  .IV  ol  .1^ 


:ii  ■ 


'I  ^ti  '.j^Ij  :'i..i.t 


■"WAStE  tAMX^-' 

ir-i   -..     i     ^^  COPTHOLDSR. 


^' '  ,;■'  See  BSriDXKCiLaf?-  ■•'' 

Writ  of  Eiiabf 


-ol  fcHid  edi   if*  ;*ii;'oo/i]  ecu  no 
doLTiw  iiul  ,no«T-i.|  I  nub  £  moit 


.1 


Fkimcn-  Stnctf  *     ^ 


~  IWiiiiMii 


'      2  bios  ays  7|.<|  MC|7 
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